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NORTHEKK SUPREME COURT, TOWNSVILLE. 



CiiVBB, J. Feb. 10th, 1890. 

In re monahan, insolvknt. 
Insolvent — Laet examination — Insolvency Act 

(88 Vict, No. 5), s. 165, 

When official trtiatee desired to examine an insolvent on 
his passing his last examination, leave to hold the 
examination before the police magistrate at Charters 
Towers refused, and examination ordered to be held 
before the Court at Townsville. 

In this case the iu solvent applied to pass his last 
examination before the police magistrate at 
Charters Towers, where the majority of the 
creditors were stated to reside. The official 
trustee — no creditors' trustee having been ap- 
pointed—opposed the application on the ground 
that he wished to examine the insolvent. 

Jameson, for the insolvent: He is entitled to 
be examined where the majority of the creditors 
reside. Me Hufford, cited in Harding and 
Maepherson's Insolvency, p. 101. The official 
trustee can go up to Charters Towers to examine 
him. 

Macn4iughton, for the official trustee: The 
official trustee has a right to examine the insolvent 
])ublicly when he goes up for his last examination. 
Ex parte Crump, L.K., 1 Ch.D., 530. As the 
creditors cannot intervene without an order of the 
Court, Insolvency Act, s. 114, the real question is 
whether the conyenience of the official trustee 
or of the insolvent is to be regarded. Leave to 
pass the last examination before a police magistrate 



will only be given when the examination is a 
mere formality. 

Chubb, J. : I order that the last examination of 
the insolvent take place before the Court at 
Townsville, on 25th March. Here the official 
trustee is also the Kegistrar of the Court, and it 
would obviously be inconvenient for him to go to 
Charters Towers. 

Solicitors for insolvent : Marsland Sf Maraland. 

Solicitors for official trustee : O. A. Roberts If 
Leu, 



MARCH SITTINGS OF THE FULL COURT. 



BSBir£CK£B V, WUITB. 

Brands Act of 1872, sec. 27, and Brands Act 
Amendment Act of 1884, sec. 2 — Limitation 
of time for information after discovery of 

offence — Costs to the Crown, 

B. was convicted under the above statutes of illegally 
branding a cow, upon an information laid by the In- 
spector of Brands, more than a month after the dis- 
covery of the branding by the owner W., but within 
a month of the time when W. informed the inspector 
thereof. 

Held, that the limitation of time in sect. 2 of Brands Ad 
Amendment Act of 1884 relates to the discovery 
of the offence by the person laying the information, 
and not to any person who may first make the dis- 
covery, and neglect to lay an information. ^ 

The Crown, having ai^>eared and succeeded on behalf of 
the Inspector for Brands, are entitled to costs. 

Bemecker had been convicted under the Brands 

Act of 1872, sec. 27, of illegally branding a cow, 

the property of White, by putting his own un- 
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registered brand on it. The alleged illegal brand- 
ing was said to have been in June, 1889. White 
informed Ferry, the Inspector of Brands, and 
prosecuted on the 2nd December, 1889, and Ferry, 
after inspection of the cow, laid an information 
on 13th December, 1889. White had heard, about 
six months before 2nd December, 1889, that his 
cow bore defendant's brand. 

Butledge for the defendant, appealed and ob- 
tained, before Mkin, J., at Chambers, a rule nisi 
for a quashing order against White and the con- 
victing justices, on the ground that the breach of 
the provision of sec. 27 of the Brands Act of 
1872^ complained of, was discovered more than one 
month before the information was laid ; the rule 
asked for costs against White. 

Butledge S[ Lillet/ now appeared for the appel- 
lant, and moved the rule absolute^ .on the same 
ground. White was the person who should have 
laid the information. White put the law in 
motion, and got the Inspector to lay the informa- 
tion. White had made a discovery of the breach 
of the law six months before. Keferred to 
Metropolis Local Management Amendment Act^ 
25, 26 Vic, c. 102, s. 107, as an analogous Act ; 
and to Brutton v. 8t. George's Vestry, 13 Eq., 339. 

LiLLEV, C.J. : Can there be any reasonable 
doubt about the language of the section ; discovery 
is when a man has reasonable ground to believe 
that an offence has been committed. Here it is 
the discovery by the person who prosecutes, that 
is meant. 

Beal : The discovery by the Inspector was on 
the day that White informed him ; he went and 
inspected the beast, and within a month laid the 
information. The rule should be discharged. 

Lillet, C.J. : This was a prosecution by the 
Inspector of Brands, — a public officer charged 
with the administration of the Brands Act, which 
is Jiu Act of public policy, and for the protection 
of the public. One object of the statute is to 
prevent the commission of felonies, and other 
offences against persons owning stock. There was 
a public officer prosecuting, — Mr. Ferry — on 
the information given him by Mr. White, who 



alleged ijhat his cow — or calf at the time pro- 
bably, when the brand was put on — ^had been 
wilfully branded by the defendant, Bemecker. 
Our judgment must rest upon the interpretation 
which we put upon the Brands Act Amendment 
Act of 1884. The prosecution originated • under 
the 27th section of the principal Act of 1872, 
which provides that, 

if any person wilfully brand any stock of which he is 
not the rightful owner, or shall wilfully cause, direct, or 
permit any stock of which he is not the owner, to be 
branded with his brsnd, such person shall on oonvicUon 
for every such offence in a summary way, forfeit and pay 
any sum not exceeding fifty pounds. 

Well, as I have said our judgment must rest on 

the interpretation which we put on the 2nd section 

of the Amending Act. Originally the information 

for a broach of this Htatutc must be laid within 

six months of the commission of the offence. 

For some reason or other the Legislature saw fit 

to alter the law, and they enacted in this 2nd 

section of the Amending Act, that — 

on infonnation for a breach of any of the provisions of 
the 27th and 28th sectioi^s of the said Act, may be laid 
and prosecuted in a summary way at any time within one 
month from the discovery of such breach, anything in any 
law or statute to the contrary notwithstanding. 

Now, our interpretation is that discovery is made 
under this section when the person who prosecutes 
has reasonable ground for believing that an offence 
has been committed. The person who prosecute^l 
here was the Inspector of Brands, a public officer 
prosecuting for a public offence, who laid the in- 
formation within one month of the time when he 
made the discovery, within the meaning of the 
statute, as we interpret it. It was not until 
White, the owner, informed him — ^Ferry — ^that 
Bemecker had branded his cow, that he can be 
said to have had reasonable ground for believing 
that an offence had been committed. Probably it 
might be extended to the time when he went to 
satisfy himself, by inspection of the animal, that 
the double brands were on it, — first, White, the 
owner's brand, and then, on the same side, Ber- 
necker^s brand. That being so, he laid his in- 
formation within the time limited by the statute. 
First, then, discovery means when the person 
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proaecuting has reasonable groondfl for belieying 
that an offence has been committed, and second, 
the limitation is against that person and not 
against the actual owner. Any other interpreta- 
tion would lead to this : — ^ty different persons 
may have discovered this and not prosecuted, if 
they chose to wink at it and not do their duty. 
We would then have to go back to the person who 
first discovered the offence, and a man might go 
without punishment. The old limitation is gone, 
and this goes back to the old rule of law with re- 
spect to larcenies, that the offence is not purged 
until the offender is convicted or acquitted, unless 
he can show that the person who laid the informa- 
tion discovered the offence more than a month 
before. That being so, the rule must be 
discharged. 

MsiN, J., concurred. 

Real asked for costs. The Crown had ap])eared 
in the interests of the public and succeeded, and 
was therefore entitled to costs. 

Butledge: Costs were asked by appellant 
against White. This was a case of first impres- 
sion and of public importance. The Crown ought 
not to get costs. 

Lfllky, C J. : My brother Mein has a strong 
impression that the Crown should not have costs. 
I am inclined to disagree with him. This is a 
public officer, and the Crown comes here to defend 
his act. I think it ought to go with costs. Bule 
discharged with costs. 

Solicitors for appellant : Ruthning Sf Byram, 

Solicitor for respondent : GHll^ Crown Solicitor. 



In re mabslakd akd mabslakb^s costs. 

MABSLAND AND MABSLAND (aPPELLATTTs) V, NEW 
DAY DAWN FBERHOLD OOLD MFNINO COMPANT, 
LIMITED (BE8POin)EXT8). 

Taxation of costs — Costs for conveyancing business 
— Use of printed form of lease — Additional 
Rules as to Costs under Judicature Acty 7th 
December, 1876 — Copies. 

Where many leases are drawn for a client in the same form, 
which is printed, each lease is a separate transaction, 
and should be taxed separately. The solicitor cannot 



discharge himself from the care and responsibility 
attaching to the investigation of a title and the 
drawing of a conveyance, even where a printed form 
is filled ap. Drawing is the application of the mind 
to the preparation of the deed, aot the actual writing. 

x\pPEAL from Habdiito, J., at Chambers, in 
respect of an order as to appellant's bill of costs 
for inyestigation of titles and drawing leases, dis- 
allowing costs of drawing 54 leases which were 
printed forms similar to one on which full charges 
for instructions, investigation of title and drawing 
were allowed. 

Sir S, W. Griffith, Q.C, Real and Lilley with 
him, appeared on behalf of the appellants, Messrs. 
Marsland and Marsland ; Power and Byrnes for 
the respondents, the New Day Dawn Freehold 
Grold Mining Company, Limited. 

Griffith : The point at issue related to a number 
of leases, adjacent to their claim, which the New 
Day Dawn .Company took from the surrounding 
owners, and which appellants had prepared forthem. 
The title of each of these leases had to be investi- 
gated. They were all drawn up in the same form, 
which was printed, and required the insertion of 
a few particulars only. There were no rules as to 
taxation of conveyancing matters, but if the use of 
printed forms was to be cut down to the cost 
of printing only, as the respondents sought to 
have done, the real property transfer of an estate 
worth hundreds of thousands of pounds would be 
a few pence only. The original charge was 
£5 38. 4d. ; £!• lis. 4d. was allowed by the Regis- 
trar, including instructions, examination of title, 
and preparation of lease. There were 65 of these 
leases : the original one and 54 others. They in- 
volved £18,000. He referred to the historical 
statement by Kay, J. — Stamford v. Roberts, 26 
Ch.D., at 169 — referring to The Solicitors' Remu- 
neration Act of 1881, Here nobody suppostni that 
the solicitor drew out each conveyance over again, 
but he took a form near what he wanted, and 
worked out the necessary alterations. He had to 
examine and compare it when made, however 
made, to see that it was correct. The principle of 
the order appealed from was wrong in allowing 
only for mechanical work. 
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Lillet, C.J. : Skill and responsibility are a 
serious element to be considered. Tou cannot 
detail a solicitor's bill for conveyancing work. A 
draft may be made and tried, and an error dis- 
covered, and the solicitor has to go over it again. 
He cannot discharge himself from the care and 
responsibiltity attaching to filling up even a printed 
form. 

Power: Skill and reponsibility were amply 
allowed for in Mr. Justice Harding's order. It 
was competent for the Registrar to allow one 
hundred guineas for the first lease. The charge 
was excessive for the others. 

Byrnes : Marsland and Marsland had charged in 
a i)eculiar way — for instructions, for drawing, and 
engrossing. It was only a question here of prin- 
ciple that appellants could appeal on. The learned 
Judge decided that they had charged for drawing 
what they had not drawn. If they had drawn 
their bill badly, the other side should not suffer or 
be prejudiced. The rule followed by the Registrar 
seemed to have been that at p. 726 of Harding^s 
Acts and Orders. Mr. Justice Harding had said 
— I construe printing as another drawing or 
engrossing, but as the solicitor does not seem to 
know how to draw up a bill of costs, I think the 
Registrar should allow a large item for the first 
lease. 

Lille Y, C. J. : That is the error of principle. 
He robs Peter to pay Paul — makes the first man 
pay for all the others. What is drawing? It 
means the application of the mind to the pre- 
paration of the deed, not the actual writing. 

Mein, J. : That is not one bill, but 55 separate 
bills for as many conveyances, put together and 
taxed at one time. My brother Harding seems to 
have treated these several transactions as one in- 
stead of separate. I think the solicitors properly 
treated each transaction as a separate one, and 
charged for it accordingly. In the absence of rules 
in conveyancing work, they adopted a particular 
form of bill. The Registrar enquired properly into 
the circumstances surrounding each particular case, 
and allowed for drawing and preparing each lease. 
I think the charges allowed by liim at £4; lis. 8d., 



under the circumstanceB, and looking at the nature 
of the transactions and other incidentals, were not 
unreasonable. 

Lillet, C.J. : I agree with my brother Mein. 
The appeal is allowed. Our learned brother 
Harding's order is rescinded, and the summons on 
which the order was made is dismissed with costs ; 
costs of appeal allowed, except so far aa relates to 
the costs of the adjournment. 

Solicitor for appellants : Helliear. 

Solicitor for respondents : Buntan. 



IN CHAMBERS. 



LiLLEY, O.J. April nth, 1890. 

In re joskpu fbaj^cih quinn, ak insolvent. 

Grown Lands Act of 1876, see, 49 — Certificate to 
selector during his insolvency — Title to trustee 
— Bight of Crown to costs on application, 

A selector under the Crown Lands Act qf 2S76, was 
adjudicated before conclusion of term. The Secretary 
of Lands had issued the certificate of fulfilment of 
the conditions by insolvent before the close of in- 
solvency. 

Held, that the property had been acquired during the 
insolvency, and had therefore vestetl in the trustee 
thereunder. 

Held, cUso, that the Crown was entitled to the costs of 
ccmhig into Court upon an application where its 
officers were in doubt as to the rights of the trustee 
and the insolvent. 

Motion to make absolute a rule nisi, granted 
31st March, to declare a selection of 163 acres 
taken up by insolvent under the Crown Lands Act 
of 1876, to be property divisible amongst the 
creditors of the insolvent's estate, and for an order 
that the Secretary for Lands should issue a deed 
of grant for the same in the name of G..H. Wildie, 
the trustee of the estate. 

Insolvent selected the land, which was portion 3 
of section 3, Parish of Charleville, County of 
Orrery, as a homestead selection, on Ist May, 1884?. 
He was adjudicated insolvent on 24th April, 1889, 
and the insolvenc}"^ was not yet closed. The term 
of five years terminated in May, 1889, and all con- 
ditions required by the statute had been fulfilled. 
A certificate was issued on 20th January, 1890. 
The trustee applied to the Secretary for Lauds for 
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a grant of ilie property to lum, wliich was refused, 
aa the Minister was doubtful of the trustee's 
right. 

Lilley moyed the order absolute, on behalf of 
the trustee, and cited sec. 49 of the Crown Landt 
Act of 1876 ; and In re MacFherton (unreported) 
in this Court. The insolvency had taken place 
before the term had expired under the Act. On 
proof of the expiration of the term, the grant 
should be issued, and the property should then go 
to the trustee. The insolyent's right to the land 
was admitted by the Crown. During the term the 
Crown dealt only with the selector. The term 
had now expired, and the insolyency had been 
kept open. The trustee of the selector's estate was 
now entitled to the land, and the grant should be 
issued directly to the trustee as such trustee. 

Beat appeared for the Secretary for Lands. 

The question of costs of the Crown appearing 
was mentioned by counsel, but they were not asked 
for by BeaL 

LiLLSX, C.J. : The officers of the Crown have 
the right to invoke the opinion and aid of .the 
Court on questions of this kind, and they will be 
entitled to their costs, if asked for. However, 
you do not ask for costs, Mr. Real, as this is a, 
case of first impression. Here the title will be 
deduced. It appearing that the certificate has 
been issued to the insolvent during the insolvency, 
— before its close, — the land is a property acquired 
during the insolvency, and therefore his right to 
that property has vested in the trustee under the 
insolvency. The grant therefore must issue to 
the trustee. My order must contain the deduc- 
tion of the title from the insolvent through the 
Crown to the trustee in the insolvency. I may 
say that nothing I have just said precludes the 
officers of the Crown, if they think fit, acting on 
their own advice. My order is as follows : — 

Minute of Order : Declare that, it appearing 
that a certificate has been issued to insolvent for 
selection 8 of portion 8, &c., pending and before 
the close of the insolvency, the land is properly 
acquired during his insolvency, and therefore his 
right to that proper^ has jpst^ ip> the trustee 

B 



under the insolvency. Let grant therefore issue 
to the trustee. This order to deduce title from 
the insolvent through the Crown to the trustee. 
Trustee's costs hereof out of the estate. 

Solicitors for trustee : Bemojft t[ Otbome. 

Solicitor for Secretary of Lands : 0411^ Crown 
Solicitor. 



APRIL SITTING OF THK FULL COURT. 



THE QUEEir, OV THB BELATIOIT OF JAMES SCOTT 

«. COOPEB. 

Election — Ouster — Procedures-Local Government 
Act of 1878, 88. 6i-W and 86. 

The Shire of Ithaca was subdivided by prodamatioii in 
November, 1880, into three wards or snbdivislonB. 
At a municipal election held in February, 1880, no 
filing place was appointed within the boundaries of 
one of the wards,— Ka 2, — as required by section 85 
of The Local Oovermnent Aei qf 1878; the voters! 
roll ior the ward and used for the purposes of th9 
election, was not made out in accordance with section 
59, from the voters* roll in use at the time of sub- 
divisicm, but was compiled directly from a list which 
had been revised in accordaace with sections 54 et seq. 
The roll for the ward, moreover, did not include the 
trades and occupations of the voters named therein, 
as in schedule 7 to the Act. 

Held, that these sections as to procedure were not merely 
instructive, but were compulsory ; and that it was no^ 
discretionary with the Court to relax the law in favour 
of persons who disregard statutory provisions laid 
down for their conduct in connection with elections. 

The King v. Parry, 6 Ad. k E., 810 ; The Queen v. 
Fordham, 11 Ad. & E.,73; The Queen y. RoeJiester, 
27 L.J., Q.B., 45, etc., not followed. 

M()Tioir for order absolute for ouster against 
Q. E. Cooper, from the o£5ce of councillor for 
subdivision No. 2 of Itbaca Shire, on the relation 
of James Scott, a ratepayer of the said shire. 

Ithaca Shire had been subdivided by order of 
the Govemor-in-Councily into three subdivisions 
or wards, on 27th November, 1889. Previous to 
that date, a voters' list for the whole shire had 
been prepared in accordance with section 61 of 
The Local Qovemment Act of 1878, and had been 
duly revised and signed by a revision Court by 
25th November, 1889. The order-inwcouncil was 
issued before a voters* roll could be prepared from 
this list as required by section 69 ; and the shire 
derk omitted to finally make up the roll, as if the 
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shire had not been subdivided, and made up from 
the rerised list three separate rolls for the three 
subdivisions. These were printed, and through 
inadvertence were headed as voters' lists instead 
of voters' rolls, and the names of the members of 
the revision Court signing the original list, and the 
name of the clerk were printed at the end of each, 
instead of the clerk's name onlv. These lists or 
rolls moreover, did not contain the trades or occu- 
pations of the ratepayers named therein, as pro- 
. vided for in the 7th schedule to the Act. 

An election of councillors was held on 4th 
February, 1890, in which these lists, so prepared, 
were used, and amongst others elected and declared 
returned as councillors was the respondent, who 
was one of three returned for subdivision No. 2. 
For this election no polling place was appointed 
by the returning officer within the prcK'laimed 
boundaries of No. 2 subdivision or ward, as 
required by section 85 of the Act. There were 
polling places on the further sides of the roads 
on the northern and southern boundaries of the 
subdivision, just outside these boundaries. 

At the March Sittings of the Court, Cor: 
Lillet, C.J., and Meik, J., on the application 
of BmI for the relator, a rule nm for ouster 
was granted against respondent and other elected 
councillors for the shire, on the following 
grounds: — (1) That at the election of 4th Feb- 
ruary, 1890, there was no polling place within the 
boundaries of No. 2 subdivision; (2) that the 
documents used as voters' rolls at the said election, 
did not contain the trade or occupation of any 
of the persons named therein ; and (3) that the 
alleged voters' rolls were not made out from the 
rolls in use in the said shire at the time when the 
sftid shire was subdivided, and that they were in 
fact voters' lists only, prepared before the sub- 
division. On a subsequent applicatior^ the rule 
was limited to the respondent. 

A t the April sittings of the Court, Cor ; Lillet, 
O.J., and Mbin, J. — 

Real moved the rule absolute; Sir S, W, 
Orijffith^ Q.O., Butledge vrith him, appeared on 

^alf of Cooper to shew cause. 



Oriffith: That there was no polling place within 
subdivision No. 2, was absolutely and literally 
true. The boundary lines ran along the middle 
of the roads which were the north and south 
boundaries of the subdivision, and there were 
polling places on each of those roads. The only 
defect was that these polling places were on the 
wrong sides of the roads. Two Toters had sworn 
thai they voted and that these places were con- 
venient. It was physically impossible for the 
shire clerk to have made out an alphabetical 
copy of the voters' lists revised in November, 
or voters* rolls, before the subdivision was 
made. The rolls he made out for the several 
wards were the same in every particular as if he 
had gone through the form of copying out a roll 
for the whole shire before making them out. The 
making of a roll for the whole shire was then a 
useless performance, and the affairs of a public 
body would not be thrown into confusion because 
it had not been done. It was a merely technical 
objection . The revised list contained all the names 
of voters, but instead of being one body and votinf; 
together, the voters were by the Order in Council 
divided into three electorates. The only irregu- 
larity was in the clerk not making out an inter- 
mediate document. The roll formerly in use had 
ceased to exist since the revised list had been 
signed, so that that could not be used in making 
up the rolls for the three subdivisions. As to the 
omission of the trades or occupations, it was sworn 
that the materials were not available to enable the 
clerk to state them. There was nothing in the 
Act to show that a failure in these forms would 
invalidate an election ; and there was no manifest 
injustice done. The Court would not then inter- 
fere The Queen v. Boehetter, 27 L. J., Q.B., 45 ; 
The King v. Narmeh, I B. and Ad., 810, at 317 ; 
Le Feuvre v. Miller, 26 L. J., M.C., 175 ; The 
Queen v. Ibrdham, II Ad. and E., 78 ; The King, 
V. Parry, 6 Ad. and E., 810. Fro\n these cases 
the rule to be derived was that the provisions of 
the statute were instructions to the municipal 
officers, and, if they were substantially complied 
with, the Court would not invalidate the whole 
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procedure in^an election. The Queen v. Lambeth 
8 Ad. ftnd E., 856 ; The Queen v. Ingall, 2 Q.B.D., 
199. 

Lillet, C.J., referred to E» v. Bart4m^ 1 Q.L.J., 
SuppL, 16. 

Ghriffith^ Q,C, : The Court had a discretion in 
such cases as this. Eurther cases were Siddell y. 
Viearsy 89 Ch.D., 92 ; The Queen y. Ward, 
8 Q.B., 210; The Queen r. Coueine, 8 Q.B., 
216 ; The King v. Ineumbent of Gould^ 4 L.T., 
N.S., 822 ; and JEx parte SmUh, 8 Vict. L.E., 
208. The relator had not shown, what he must 
show in order to get his rule, that the law clearly 
had been yiolated, and an injustice perpetrated. 
The role should be discharged with costs. 

Beal in reply. This was a case in which the 
discretionary power of the Court should not be 
exercised. In most of the cases cited by his 
learned friend, the judges apologised for their 
decisions, on the ground that, if they decided 
otherwise, they feared the grave consequences of 
disorganising corporations. No such consequences 
would follow here ; there was provision in the Act 
for the old councillors holding office until the 
new were elected. The true principle of the 
case was laid down in Oothard t. Clarke, 5 
C.P.D., 253 ; and in The Queen v. Bulcock, 1 
Q.L.J., 103. If the ('ourt decided that there 
had been no election, then the old councillors 
held o&ce until a new election, or the G^overnor- 
in-Council could appoint new members. The 
absence of the individuals sought to be ousted 
would in no way afEect the corporation. It was 
not dissolved by ousting them. As to the first 
ground, it was specifically enacted that there 
must be one polling place within each subdivision. 
That was imperative, and came within the prin- 
ciple laid down by The Chief Justice in Ea parte 
Buleocky and as in Oothard v. Clarke, The 
lists used could not be called voters* rolls ; there 
was no voters* roll except that which had been in 
use before 27th November, that used in the pre- 
vious January. Section 64 required the roll of 
each subdivision to be made up from the roll in 
use. The list in question was not the roll in use. 



The documents in use were lists only, and they 
did not comply with section 58, which said they 
should be in the form of schedule 7. In this case, 
from the very inception, the compilation of th^ 
roll, the manner of carrying out the election, in 
appointing the polling places, there had been 
breach of the statute. No injury would be sus- 
tained by the intervention of the Court. It was 
specially provided that where persons were ousted 
by the Court, extraordinary vacancies were created, 
and new elections should be held. The Queen v. 
Tugwell, 8 Q.B.B., 704 ; The Queen v. Hammond, 
17 Q.B.B., 772 ; The Queen v. Harvey, 8 Oaleand 
Davison, 246 ; The Queen v. KelUfy 8Q.L.J., 158* 

C.A.V. 

On 8rd April, the considered judgment of the 
Court was delivered by — 

Lillet, C.J. : This matter stands for judgment 
on a rule nisi obtained by the relator, James Scott, 
against G^eorge Edward Cooper, who fills at present 
the office of councillor for Subdivision No. 2 of the 
Shire of Ithaca. The rule was granted on three 
grounds : — ^first, that at the said election (held on 
4th February, 1890) there was no polling place 
within the boundaries of No. 2 subdivision or 
ward, as required by the provisions of The Local 
Government Act of 1878; second, that the docu- 
ments used as voters' rolls at the said election, and 
in particular the alleged voters' roll for No. 2 sub- 
division, did not contain as required the trade or 
occupation of any of the persons named therein ; 
and third, that the said alleged voters' rolls were 
not made out from the voters' roll in use in 
the said shire at the time when the said shire 
was subdivided, and that the said rolls pur- 
ported and were in fact voters' lists only, pre- 
pared before the subdivision of the said shire. 
Now, in relation to tiie facts, I think we may 
say we are satisfied that they are substantively 
clear, as they are stated in the grounds set out in 
this rule. That being so, we have to consider what 
law is applicable to this application — whether, in 
fact, the rule is to be absolute, or is to be modified, 
or to be dismissed. The respondent's counsel have 
cited a number of English cases, in which the Courts 
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hfsve held that, where there were irregularitieB, it 
was in the discretion of the Court to regard the 
provisions of the law or Statutes as directory, as in 

I the nature of instructions ; and, especially where 
the consequences might be very serious, they hare 

; held that they had a discretion to withhold from 
granting a rule for ^[uo warranto, which is in 
the nature of the ouster now applied for here 
under our Statute. Scott, the relator, seeks that 
Cooper, the respondent, may be ousted, on the 
ground that his election was bad for illegality; and 
contends that, if we hare a discretion in one or all 
casoH, we ought not to exercise that discretion 
in faTour of the councillor. Now, the English 
cases cited in support of respondent's position, I 
think I may say, in some instances seem to strain 
the law. The Judges, feeling that very serious 
eonsequences might ensue, have adopted a quasi- 
liberal interpretation of the Statutes ; instead of 
holding that the provisions of the Statutes were 
obligatory, they held that they were in the nature 
of instructions, and exercised their discretion, and 
elected to disregard them as directions in con- 
nection with a breach of the law. The question 
then arises. What is the nature of these require- 
ments of our law P We think it is not a very safe 
thing, at all events, for Judges to exercise their 
discretion in favour of negligence, or to make 
relaxations of the law in favour of persons who 
disregard the provisions of the law laid down for 
their conduct in connection with elections. I may 
cite one or two instances in which English Courts 
have exercised their discretion, and refused to 
disturb an election made irregularly, and that in 
the face of most express directions of a Statute. 
In one case, when a time had been prescribed for 
an election, and the time had been allowed to pass, 
and no election was made, they have directed that 
an election should be held notwithstanding, 
because in a case of that kind the functions of the 
corporation would be suspended. So in another 
case, when the result would be the dissolution or 
extinction of the corporation itself. Why, in such 
a case as that they have held that they would 
exercise their discretion against granting a rule 



and allow matters to stand as they were — ^that is, 
in violation of the law, where a party has been 
irregularly elected. Let us take the first ground 
of this rule, that there was not one polling place 
within the subdivision. Now the provision of the 
law as to polling places is contained in section 85 — 

For the purposes of every election, the returning officer 
shall from time to time appoint and abolish the polling 
places, but so ^that where the municipality Is subdivided 
there shall be always one polling place at least in every 
subdivision thereof, and that no polling place shall be 
appointed or abolished after the day succeeding the day 
of nominatiou. 

Now, is that a directory provision, is it a mere 
matter of instruction, or is it something going to 
the very foundation of the election ? If it is a 
mere matter of instruction, or direction, why then 
we might relax the stringent terms of the enact- 
ment, perhaps, by holding that there had been a 
substantia] compliance with it, and that no 
mischief had ensued, and that matters would hare 
been very much as they are if the polling' place 
had been within the subdivision. But ought and 
can we so do ? We are not confronted here by 
the difficulty or danger which was before the 
English judges in most of the cases, where they 
were constrained to hold that the law can be 
directory, or merely instructive, because the Legis- 
lature could not have foreseen that disregard of that 
direction or instruction would have been followed 
by such serious eonsequences, else they would 
have taken care to avoid the mischief. Here no 
serious consequences will ensue. There must be a 
new election; possibly there may' be some in- 
fliction of costs on the respondent, but that we 
cannot help. If the law is in &vour 'of the 
relator, he has a right to vindicate it, and not at his 
own. cost. Looking at this section, we think it is 
clearly compulsory. There must be surely some, 
end to the laxity in connection with these directions 
as to elections. Are we to hold that they are mere 
directions and instructions, and not matters which 
the Legislature intended should be complied with ? 
If we undertook a wide exercise of such discretion, 
we should have to set aside the enactments of the 
Legislature, and make laws for elections and their 
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conduct. The Iaw is made by the Legislature, and 
therefore must be obeyed. We say this is a com- 
pulsory proTision, and must be observed, and it is not 
for us to consider whether the polling place might 
be six yards or 600 or 6,000 yards outside, because 
if they could hold a poll outside the subdivision, the 
clerk might have held it at some place most con- 
venient to himself, and nobody might have pre- 
sented himself to vote. He might have done so at 
Cleveland or Toowoomba, or any place convenient 
for himself. Now here, all places except one may 
be outside the subdivision. Polling places may be 
provided outside for convenience of voters, but 
there must be one within the subdivision itself. 
This being a compulsory provision, there are no 
clangers here such as faced the English judges ; 
for, the law making ample provision for re-elections, 
as in the case of vacancv, there can be no harm, 
except that Mr. Cooper unfortunately pays costs. 
The observance of this provision is essential to the 
validity of an election. In respect 'of the second 
and third objections, wo might possibly have held 
— though I am not very much 'inclined to hold 
these provisions directory — if there had been a 
very slight departure from the requirements of the 
Statute, and no mischief had ensued, that they 
were directory provisions. I am not inclined 
myself — my mind is somewhat against— holding 
these provisions of the Legislature to be directory, 
unless, in a very clear case, I could say that the 
Legislature, knowing that some formidable mis- 
chief would arise if they were not observed, could 
scarcely have intended that they should be abso- 
lutely compulsory. Therefore we hold, on the first 
ground,*that the rule must be made absolute ; and, 
in making it absolute on the first ground, we would 
add our opinion that clerks of shires and other 
officers of local government bodies should be very 
careful in observing the provisions of the Statute, 
because we do not believe the Legislature, in making 
these provisions, are merely instructing persons 
how an election should be held. We believe they 
are seriously discussed as matters of public policy in 
Parliament, and that the will of Parliament should 
be observed, as far as it is humanly possible to 



observe it. Our opinion being that this 86th 
section is compulsory, and must be observed, we 
make the rule absolute ; and, though we regret it, 
the costs must go against Mr. Cooper. 

Ghiffith, Q.O.: The principal costs have been 
incurred on the second and third grounds. 

LiiiLBT, C..T. : Well, we hold you are wrong on 
those grounds. You are wrong all through ; and, 
further, we direct, in addition to making the rule 
absolute, that it should be modified to this extent, 
that the voters' roll for the whole division shall be 
made up from the November lists ; that the list 
from which these irregular lists were compiled, and 
the lists for the several subdivisions, are to be pre- 
pared from that, and that there shall be a new 
election, as for extraordinary vacancy. 

Solicitors for relator : Lilley Sf G" Sullivan, 

Solicitors for respondent : Hart Sf Flower, 



OBSAT FBKEHOLD KIKIKO ESTATE, LTD., r. 

OABBB. 

Small Debt* Court — Juritdietion — Action for calls 

due — Appeal to District Court — ^^ Small Debts 

Court Act of 1867,'' sect. 2, and ''District 

Courts Act of 1867:" 

Small Debts Courts have juriBdiction to entertain actions 
for debt on calls, and to determine incidental ques- 
tions arising thereon. 

Motion to make absolute a rule nisi for a writ 
of prohibition against the Judge of the Central 
District Court and the defendant, G-arde, granted 
by The Chief Justice, at Chambers, on 19th March, 
1890. 

It was sought to quash an order of the Judge 
of the District Court, made by him on 7th 
January, 1890, under the following circumstances. 
In September, 1889, the plaintiff company sued 
defendant in the Small Debts Court, at Mary- 
borough, for £14 16s., amount of calls due by him 
as a shareholder in the said company. Defend- 
ant's defence was that he was not a member of 
the company, having surrendered his shares and 
paid up aU calls then due, and was never indebted. 
The Small Debts Court held that defendant was a 
member of the company, that his surrender had 
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not been accepted bj the plaintiffs, that the calls 
were due and payable by him, and gave a verdict 
for the amount claimed with costs. 

The defendant gave notice of appeal, and did 
appeal to the District Court sitting at Mary- 
borough. This Court sat in January, before 
Judge Miller. 

Eeal, for appellant, contended that the defend- 
ant below haying raised the question as to his 
being a member of the respondent company, the 
jurisdiction of the Small Debts Court was ousted, 
and referred to the 1st proviso of Sect. 2 of the 
Stnall DehU Court Act of 1867, 

The Judge held that the Small Debts Court had 
no jurisdiction to hear and adjudicate in the case, 
and intimated that he would dismiss the case. 

Morion^ solicitor for the respondent company, 
contended that, the Judge holding as he did, the 
case was properly one for prohibition by the 
Supreme Court, and applied under Sect. 7 of the 
Dittriet OourU Act of 1867^ for an order striking 
out the appeal with costs, for want of jurisdiction. 

The Judge refused the application, and atat^ 
that he had the power, as a superior Coiirt, to order 
the Small Debts Court to keep vrithin the limits of 
its jurisdiction, and ordered that the appeal be 
upheld, and that the case in the Court below be 
dismissed with costs against the respondent com- 
pany. 

Before The Chief Justice at Chambers — 

Bjfrnes appeared for the company, and obtained 
the rule nisi for prohibition, on the ground that 
the Judge of the District Coiurt had exceeded 
his jurisdiction by circumscribing the jurisdiction 
of the Small Debts Court. 

Lilley now appeared to move the rule absolute ; 
and Beat to shew cause on behalf of the respond- 
ent, the defendant below. 

Lilleif : This Was a simple case of debt, and did 
not come under the proviso of sect. 2 of the 
Small Dat8 Act of 1867. The rule should be 
made absolute. 

JReal cited sect. 34 of the District Courts Act^ 
and Bulletins ease^ 1 Q.L.J., 50. The calls in 
respect of which this action was brought were 



made subsequently to the defendant's surrender of 
the shares, and the question to be decided was 
whether he had ceased to be a shareholder or not, 
and was outside the jurisdiction of the Small 
Debts Court. 

Lilleyi In the Small Debts Court this was a 
simple case of debt, the only question being, were 
the calls properly made and notice properly given ; 
and there was juriadiction for that. The District 
Court was a Statutory Court and had no power to 
make an order in the nature of a prohibition on 
the Small Debts Court. 

Lillet, C. J., delivered judgment : — ^It is clear 
that there is a jurisdiction in the inferior Courts 
to entertain actions for debt on calls and to enforce 
their recovery, and in doing that all incidental 
questions may be determined. The Judge's act 
here was in perfect good faith, upon a misconcep* 
tion of BulletCs ease. If either party had objected 
in the Small Debts Court to the jurisdiction, and 
that Court had decided upon that, they could then 
have gone to the District Court Judge, and he 
GouU- have given his decision. Then they could 
have asked him to state a special case for this 
Court. Let the rule be dismissed without costs. 
We do not limit the rights of parties in either 
case to bring another action below. 

Solicitors for appellants : Morton ^ Powers. 

Solicitors for respondent : LUls^ Sf G'SMivan^ 
agents for Stt^ord^ Maryborough. 



IN CHAMBERS 



Lillet, C.J. 



i March 81st, 1890. 
( April 2nd, 1890. 



QUEEVSLAirD CABBIAeS, WAGGON, AKD TRAMCAB 
CO., LIMITED r. 80MBBTILLE; 
TOmrO, GABKISHEE AITB CAMPBELL A^TD SONS, 
CLAIMAKTB. 

Attachment — Moneys payable on condition not yet 
fulfilled^ not subject of garnishment. 

In a oontract to build a houw, it was agreed that payment 
should be made, at completion, upon the anshitect't 
certificate. Judgment creditors aouglit, before com. 
pletion of the contract, to attach the moneys which 
would become due on the signing of tlie certifioate. 

UM^ that there was neither a debt due, nor accmiqg due. 
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Applicatioit for 'garnishee order absolute. 

O'Shea^ solicitor, appeared for the judgment 
creditors ; Lilley for the garnishee ; and Seal for 
the claimants. 

The moneys sought to be garnished were for a 
building in course of construction bj defendant, 
who, under the contract between him and the 
garnishee, could not receire payment until his 
work had been passed by the architect. He was 
to be paid on the architect's certificate. The work 
under the contract was not yet completed. The 
claimants had a prior claim of £40 for building 
materials supplied to defendant. 

Beat : Claimants had a prior claim, but the debt 
was not even accruing due. 

Lilley : This was not a perfected, absolute debt ; 
it was not due or accruing due, because defendant 
had not done the work, and might never finish it 
It depended on a condition — that was, the archi- 
tect's certificate. Webb v. Stentan, 1 1 Q.B.D., 519 ; 
Hall V, Frit€hett,d Q.B.D.,216; Jonetv, Thomp- 
son, 27 L.J., QB., 284; In re Cowan, 14 Ch.D., 
688 ; In re General Horiieultwral Oompanff 82 
Ch.D., 612. 

LiLLKT, C.J. : I cannot deal with the money 
until Campbell has got what is owing him ; and, at 
present, there is no debt, legal or equitable, nor is 
there a prospect of any. The rule nin must be 
dismissed, with costs of all parties, to be paid by 
the judgment creditors. 

Solicitors for judgment creditors: Fetrie ![ 
O'Shea. 

Solicitors for garnishee : Foxton S[ Cardett 

Solicitors for claimants : Unmack Sf Fox. 



X& COURT. 



LiLLBT, C.J. 

SFABKS «. 



11th April, 1890. 

▲KD CO. 



Injunction — Form of order. 

Defendants had brought ont French Cofiee under labels 
which the jury found were calculated to lead incautionB 
persons to suppose it was plaintiff's French Coffee. 
In pursuance of leave reserved, an injunction against 
defendant was moved; and the form in Ltver v. 
Qoodwn^ 96 Ch.D.» 1, was followed. 



Thb &ct8 of the case are fuUy stated at 8 Q.L. J., 
pp. 168, 201. 

Real, Lilley with him, for the plaintiff, moved 
for an injunction restraining the defendants, their 
servants and agents, from using the words " French 
Coffee " in and upon any labels to be applied or 
fixed to tins containing coffee manufactured or 
compounded by the defendants, their servants or 
agents, in such manner as to represent the same 
as French Coffee manufactured or compounded by 
the plaintiff, or from doing any act to induce the 
belief that the coffee manufactured or compounded 
by the defendants is the French Coffee manu- 
factured or compounded by the plaintiff. 

Sir S, W. Griffith, Q.(7., Feez with him, for the 
defendants, objected to the form as not definite. 
The words " French Coffee " were not prohibited. 
The form in Lever r. Goodwin^ 86 Ch.D., 1, was 
applicable to this case. Keferred also to Wother- 
spoon V, Ourrie, L.B., 5 H. of L., 608, and John- 
ston V, Orr-Ewing, 7 App. Ca., 219. That form 
would give plaintiff all he was entitled to ; his form 
was embarrassing. 

Lillet, C.J. : Defendants are entitled to use 
the words while they do not invade plaintiff's 
right. I think the injunction should issue in the 
form proposed by Sir S. W, Griffith : — 

Order — Injunction to issue, restraining defend- 
ants, their servants and agents, from selling, 
offering for sale, or disposing of any coffee not ' 
manufactured, compounded by or for the plaintiff, ■ 
in the wrapper and of the form of exhibit No. 8, 
or in any form calculated or intended to pass off 
or enable others to pass off such coffee as and for 
the goods of the plaintiff, or from doing any act . 
to induce the belief that the coffee manufactured I 
or compounded by the defendants is the coffee 
manufactured or compounded by the plaintiff. , 
Costs, costs in the cause, to be included in the costs 
taxed before appeal. ( 

Solicitors for plaintiff : Wilson, Newman- Wilson 
S[ Hemming, 

Solicitors for defendants : Hart Sf Flower, 
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m INSOLVENCY. 

LiLLBT, C.J. April 28rd, 1890. 

In re alexakdeb bell, meschaitt, ak nrsoLTEirT. 

Construction — " Insolvency Act of 1874,'* sec. 111 

— Assignment of hook debts hy insolvent — 

Title to hooks, 

A honoL'fidt assignee of book-debts and books of account 
will not be compelled, upon the subsequent insolvency 
of the assignor, to deliyer up the books which passed 
by the assignment. Sect. Ill of Tht Insolvency Act of 
1874 ^o^ not apply to persons having a legal title by 
purchase. The Court would, however, if necessary, 
order the assignee to give aooess to the books for in- 
spection by the trustee of the assignor's estate. 

MoTiOA' by the tniatee for delivery to him of 
the insolvent's books of account by the trustee of 
the estate of B. Sparks, an insolvent, the hona-fide 
assignee of Bell's book-debts prior to insolvency of 
the latter. 

Littey^ for the trustee, moved for an order for 
delivery of the books by Sparks's trustee. Sparks's 
trustee could not retain them in the face of sect. 
Ill of The Insolvency Act of 1874, The trustee 
of Bell's estate wished to examine the books, and 
he was seriously inconvenienced by not having 
them in his control. 

Byrnes, for the trustee of Sparks's estate, 
opposed, and cited In re West, ex parte Good, 21 
Ch.l)., 868 ; rule 110 of the English Bankruptcy 
Act of 1869 was the same as the proviso to sec. 
Ill of our Act ; also In re Toleman, 13 Ch.D., 885. 

LiLLSY, C.J. : No person not having a legal title 
shall withhold, is the meaning of that section. 
Can you show me a case to stretch these words to 
say it shall mean, there can be no assignment of 
book debts ? I think there is a title to them here 
in Sparks's trustee. Who is to be inconvenienced ? 
Not the man who bought the books. I could 
compel Sparks's trustee to produce the books for 
inspection by Bell's trustee, even though they were 
deposited in the Begistry — at any rate to give the 
former access to them. Dismiss the motion with 
costs, to be paid out of Bell's estate. 
Solicitors for applicant : Hart ^ Flower. 
Solicitors for respondent: Ohamhers, Bruce Sf 
^eNah, 



INOHAMBXBS. 

Lillet, C.J. April 26th, 1890. 

In re nils jeksek BiSBBEGiJiD, deceased. 

Queensland Permanent Trustee, Executory and 
Finance Agency Company, Limited, Act, 
1888, sections S, 4 and 1!^— Nomination of 
administrator by executrix. 

Under sections 3 and 12 of The Queensland Permanent 
Trustee, Executor and Finance Agency Company, 
Limited, Act, an executrix may nominate the Company 
as administrator with will annexed, bat if she 
renounced, she is then in the position of any "person 
interested " in an intestate estate, under section 4. 

Chambers, solicitor, for the widow, the executrix 
under the Will of deceased, applied under Tike 
Queensland Permanent Trustee, Fxecutor and 
Finance Agency Company, Limited, Act, that letters 
of administration with the will annexed, be granted 
to the said Company. The executrix had renounced. 
Had she not been named in a will, she could have 
come in at once under section 4 of the Act, as *' a 
person interested " in an intestate estate, and could 
have authorised the Company to administer. 

Lillet, C.J. : &aving renounced, she could not 
come in as administratrix with will annexed, and 
she has, therefore, no authority over the estate ex- 
cept as ** a person interested." Practically she says 
I am the executrix, but I will not act, and I w ill 
name the Company. What she must do is not 
renounce, but prove the will and nominate the 
Company as administrator. I do not see the 
necessity to make Acts of Parliament for the 
Legislature, or to stretch those made. This Act, 
as far as I can see, does not help her as she is 
now. Let her prove the will and nominate the 
Company, and she need not come to the Court 
again, except for its sanction. 

Chambers : Under section 12. Then I ask leave 
to take the renunciation off the file. 

Leave accordingly. 

Solicitors for applicant: Chambers, Bruce i[ 
McNab. 
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IN CHAMBERS 



Lillet, C.J. 2nd May, 1890. 

THE QUEENSLAND NATIONAL BANK, LIMITED, V, 

VAUGHAN AND OTHERS 

FTn^fis Act of 1870, S4 Vic, No. 16, sec, 2.— 
Mortgagee in possession — Linhiliiy for wages 
— Hindrance. 

A mortgagee in possession is liable for six months' wages 
of mortgagor's servant, even though the mortgagor 
has other property, if tlie possession amount to 
hindrance or prevention. Hindrance is any impedi- 
ment in the way of the servant getting his wages. 

Application for a rule nisi on F. Yaughau, P.M., 
J. P. Maloney, F. L. U. Fitzgerald, and J. A. 
Thorns, JJ.P., at Yeulba, and Wm. Hood, to show 
cause why an order should not issue quashing an 
order, made by the said justices, on loth April, 
1890, wider the following circumstances. 

The appellant Bank, the defendants below, 
wore the mortgagees in possession of the saw 
mill and premises of one James Green, of Chan- 
ning. Hood, the respondent, had been employed 
by Green as engine driver for twelve years up to 
20th March, when the Bank entered into posses- 
sion as mortgagees. On that day he stopped work, 
and received a cheque for £43 3s., for wages due 
to date. It was dishonoured on prewentation at the 
plaintiffs' branch at Eoma. He then claimed £32 
IQs., six months' wages from the Bank as mort- 
gagees of Green's property. Green had other 
property ; but the Bank upon notice from him of 
his having drawn Hood's and a number of other 
cheques, took possession of the mill, which was 
the subject of the mortgage. After the dis- 
honour of the cheque, Green had not the money 
to pay Hood. Green's other property consisted 
of a blacksmith's shop, a store, some mining shares, 
and a share in a land company, but he was in 
debt and could not raise money on them If 
made insolrent, he swore, he would not be worth 

£5. 

The justices considered that the respondent 
was entitled to relief under section 21 of The 
Masters and Servants Act, and section 2, of The 
Wages Act of 1870, that the mortgagor was a 



person of no substance, and that the respondei^t 
was clearly prevented and hindered from recover- 
ing his wages from the mortgagor ; and gave a 
verdict for £32 lOs. and costs. Notice of appeal 
was given by the appellants' solicitor. 

Lilley now applied on behalf of the appellants, 
for a rule nisi for a quashing order, on the ground 
that, the summons below showed no ground of 
complaint ; that if there was a ground of complaint, 
there was no evidence to support it; that the 
order of the justices was made against the weight 
of evidence, and that there was no evidence that 
the respondent was prevented or hindered from 
recovering his wages from Green owing to the 
appellant Bank having taken possession, or from 
Green's cheques being dishonoured by them. 
The respondent was not hindered ; there was 
other property of Green's, and respondent should 
exhaust all his means before coming on the mort- 
gagees This was distinct from the case of Q. M. 
and A, Co., Ld., v. Dag, 2 Q.L.J., 190; there the 
mortgagors were practically insolvent. 

Lillet, C.J. : Respondent's master is insolvent 
here ; he could not pay him. The circumstances 
of the case may be different, but the principle is 
the same. The existence of other property does 
not matter here. I think, if there is any serious 
hindrance or prevention, he is entitled to relief 
from the mortgagees. Hindrance is any impedi- 
ment in the way of his getting his wages. There 
was a double hindrance here — the taking posses- 
sion, and the dishonouring of the cheque. There 
will be no rule. 

Solicitors for appellants : Hart Sf Flower. 



Mein, J. 21st May, 1890. 

In re The Companies Acts, 1863 and 1889, and 

In re the cooneana coal and iron cc, 

LIMITED AND REDUCED. 

Companies Act Amendment Act of 1889 — Beduc- 

. tion of Capital — List of Creditors to be 

settled. 
In an application made under section 6 of The Companies 
Act Amefiidment Act of 1889, for reduction of capital, 
a list of creditors must be settled by the judge after 
advertisement. 
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^Petition by Company praying for the confirm- 
ation by the Court of a special resolution duly 
passed and confirmed, reducing the capital from 
£120,000 divided into 1,200 shares of £100 each, 
to £76,800 divided into 1,200 shares of £64 each, 
by reducing the liability on each share to the ex- 
tent of £26, and leaving uncalled capital amount- 
ing to ISs. 4d. on each share 

Although the consent of the only creditor was 
filed, the judge directed a summons to be taken 
out for directions as to proceedings to be taken 
for settling the list of creditors entitled to object 
to the proposed reduction ; and thereupon ordered 
the presentation of petition to be advertised in 
accordance with the English practice set forth in 
General Order of March, 1868, under The Gom- 
panics Act, 1867, {page 97 of W.N. for 1868.) 

Solicitors for Company : Foxton Sf Gardew. 



MAY SITTINGS OF THE FULL OOURT. 



COMMEBCIAL BANK OF AUSTRALIA, LIMITED V, 

BOYD. 

Practice — Trial — Omission of question to jury — 

New trial under 0. 38, r. 4. 

On the trial of an action on a promissory note for €400, 
alleged to have been made by defendant, in favour of 
H., and endorsed finally to plaintiffs, the defendant 
denied having made the note, and said it was, includ- 
ing the signature, a forgery. He admitted having 
made two notes in favour of H., each for £100, one of 
which H. had told him was d^troyed. The jury, on 
the question : — Was the note made by defendant ? — 
found that it was, but for £100 only, and that the 
word one and the figure / were altered to four. 

Upon this, judgment was entered for plaintiff for £100. 

Held, that the questions : whether the note had been al- 
tered, and whether the alteration was apparent, should 
have been put to the jury ; and that on that ground, 
there should be a new trial as to those two points, 
under 0. 38, r. 4. 

Motion for new trial, on the ground that there 
was no finding of the jury to support the judg- 
ment entered in the action for the plaintiff. 

The action was for £400 and interest, on a pro- 
missory note for £400, payable four months after 
date, alleged to have been made by defendant in 
favour of J. Walsh, endorsed by him to G. IT. 
Holmes, and by Holmes endorsed to the firm of 



J. D. Oswald, which firm endorsed it to the plain- 
tiff bank. The defence was that the note, includ. 
ing the signature, was a forgery. During the 
trial it transpired that defendant had at one time 
signed and given two promissory notes of £100 
each, for accommodatitm to Holmes. Defendant 
in evidence denied that the signature to the cheque 
in question was his. The following questions were 
put to the jury : — 

1. Was the note made by the defendant ? 

2. Was it endorsed to the plaintiffs ? 

3. What rate of interest do you allow ? 

The jury found that the defendant did make 
the note, but for £100 only ; and that the word 
one and the figure one were altered to four ; that 
it was endorsed to plaintiff ; and allowed 8 per 
cent, interest on £100 only. 

Judgment was entered for the plaintiffs for 
£100, and interest at 8 per cent, and costs. 

Lilley, on behalf of the defendant, moved for 
and obtained, at the April Sittings of the Court, 
a rule nisi for a new trial, on the ground that 
there was no finding of the jury to support the 
judgment. 

8ir S. W. Griffith, Q.G., Feez with him, appeared 
on behalf of the plaintiffs ; and Lilley, on behalf 
of the defendant. 

Ghriffith opposed the rule. The defendant had 
sworn he did not make the note at all for that 
amount, or for any other amount. It was a ques- 
tion of fact ; if the jury had found differently, 
their finding would have been reversed. Their 
finding was the one any conscientious man would 
have found. It should be upheld. 

Lilley : The questions of alteration of the figurcB. 
and of apparency, did not go to the jury. The 
parties fought about the signature, not about the 
figures. When the jury brought in those findings, 
plaintiffs' counsel should have asked that another 
question should be put to the jury. If the Court 
was against a new trial on the whole case, there 
should be one on the question of apparency, under 
O. 38, r. 4. 

Griffith : As to the alteration also. The ques- 
tion of alteration of the note was never distinctly 
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tried. The questions for new trial should be ( 1) 
was the note altered? and (2) is the alteration 
apparent ? 

Lillet, C.J. : It is a formidable objection that 
the question of apparency did not go to the proper 
portion of the tribunal — the jury. There was not 
a surprise in the accurate sense of the word ; but 
there was a sudden turn in the case, when in the 
hands of the jury. The judge seems to have done 
a technical wrong by not putting the question to 
the jury. This was in a way a surprise to every- 
body ; and it is in the discretion of the Court to 
order a new trial, where they think there has been 
a miscarriage of justice. 

Mkin, J. : There were circumstances of surprise 
brought about by defendant's improper conduct in 
denying his own signature and wTiting. Had he 
inquired beforehand, the matter would have come 
out clearly on the hearing. He is new asking to 
be relieved from paying £100, which he is in duty 
bound to pay He was inaccurate throughout his 
case, except in admitting he had made a promis- 
sory note for £100. 

LiLLEY, C.J. : We t^ink there should be a new 
trial, but only on the questions of alteration and 
apparency. Rule absolute to set aside judgment ; 
and for a new trial as to these two points : was 
the note altered, and was the alteration apparent? 
All costs to abide the event of the second trial. 
Leave to amend pleadings. 

Solicitors for plaintiffs : MacphersaUj Miskin S[ 
Feex, 

Solicitors for defendant : Hart if Flower, 



LiLLBi', C.J. 16th May, 1890. 

IN THE MATTER OF The Trustees Act of 1889^ 

AND OP THE WILL OF BICHABD OVEBLAKD, 
DECEASED. 

Trustees — Solicitors — Provision in will for pay- 
ment as if solicitors and not trustees — Trustees 
Act of 1889, 53 Vic, No. 4. 

Where solicitors were appointed trustees under a will, and 
the testator declared that they should be paid for 
business in relation to the estate as if ■olicitoi's, not 
trustees, 



Held, that the clause allowed professional costs for work 
done, and not commission, irrespective of the pro- 
visions of the. Trustees Act ; and that such costs must 
he taxed and allowed for reasonable services. 

Refebence from the ^Registrar on passing of 
trustees' accounts. 

W. H. Wilson & J. R. Newman- Wilson, 
solicitors, were the trustees of the abovenamed 
testator, whose will contained the following pro- 
vision : — I declare the said trustees (abovenamed) 
or any future trustee of my will who may be a 
solicitor, shall be entitled to be paid for all business 
(whether strictly professional or not) done by 
them or either of them, in relation to my estate 
or the trusts of my will, in the same manner as if 
they or either of them were or was not executors 
or executor, or trustees or trustee of my will. 

The said trustees had personally attended to 
the investing of the trust funds, and their clerks 
had collected interest and rents, and they had in 
lieu of professional costs, &c., charged a com- 
mission of £5 per cent, on all income received, 
and such commission had gone into the general 
funds of their firm. It was not their intention to 
apply to the Court for any commission or other 
allowance. 

The Registrar doubting the trustees' right to 
charge commission, the matter was referred to the 
Judge. 

Li I ley ap])lied that the charge be allowed. 
The Registrar attended. 

Lillet, C.J. : The trustees must send in their 
bill of costs, and have it taxed. If this is profes- 
sional work, then it must be regulated by the 
rules for the remuneration of professional work. 
This clause in the will gives professional costs, 
irrespective of the provisions of the Trustees Act. 
Let the Registrar allow costs for work done, if he 
is of opinion that the services are reasonable. 
They will be charges for business done, and not 
commission. 

On 28th May, His Honour passed the trustees' 
amended accounts in the estate, and allowed 5 per 
cent, on the sum of £5,819, realised by them in the 
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Bale of the trust property, and their costs of passing 
the accounts, and of the application. 

Solicitors for trustees : Wihon^ Newman- Wilson 
S[ Hemming, 

LiLLEY, C.J. 11th June, 1800. 

In re cakl august ludwig kbeutz, deceased. 

Marriage within prohibited degrees voidable^ not 
void — English Marriage Act^ 5 Sf 6 Will, 
IV., c. 64, 

K had made a will iu favour of his niece, and afterwards 
married her ; he died, leaving a child, and without 
executing a will subsequent to marriage, or impeaching 
the marriage. 

HtUt, that the EnglUh Marriage Act, 5 & 6 Will. IV, c. 
34, does not apply in Queensland ; and 

fidifj that, he not having impeached the marriage before 
death, it was good ; and, there being no will subse- 
quent to snch marriage, he died intestate. 

The deceased made a will in favour of his niece 
on IGth March, 1886, and on loth August follow- 
ing, married her. Since his marriage he had not 
made a fresh will. There was one child of the 
marriage. The widow had applied for adminis- 
tration of the intestate estate; and the Registrar 
had referred the matter to the Court. 

Bemays (solicitor) applied for administration 
on behalf of the widow. The case turned on the 
question whether Lord Lyndhurst's Act, (5 & 
Will. IV., c. 54,) passed ^Ist August, 1835, was 
in force in Queensland. It did not appear to be 
in force, and if not, then this marriage was void- 
able only, and not void. It had not been voided 
during the lifetime of the deceased ; and section 
50 of The Succession Act (81 Vic, No. 24,) applied, 
and he died intestate. 

The Registrar attended. 

LiLLKV, C. J. : If the marriage was void, she 
would take under the will ; if voidable only, and 
standing good, she would take her share under 
the intestacy, and the child its share. The 
marriage is within the prohibited degrees of 
kindred, and was voidable only, as 5«fe 6 Will. IV., 
c. 54, does not apply here. The applicant's marriage 
not having been impeached in the lifetime of her 
husband, — her uncle, — it is good. The will was 
avoided by his marriage, and he died intestate. 



She and her child, therefore, take their shares 
under the Intestacy Act. Let her administer the 
estate. 

Solicitors for applicant : Bemays ^ Osborne. 

LiLLEY, C.J. 11th June, 1890. 

SINNAMON AND WIFE V. UAEDOKAVfi AND OTHERS. 

Cheque — Marriage gijt — Decease of drawer before 
presen tation — Final judgment. 

In June or July, 1 S89, F. made a gift in the presence of 
witnesses, of I'oOO by cheque to 8., his daughter, to 
whom he had promised the amount on the occasion of 
her marriage. He requested her and her husband to 
hold the cheque until loth September following, 
when there would be funds available for its payment ; 
but in August he died, and the cheque was never 
presented. On an action against the executors for 
.€500, with interest, and costs, tinal judgment was 
ordered for the amount claimed, without interest ; 
and costs were allowed }>oth parties out of the estate. 

Final judgment summons against defendants as 
executors of the late Isaiah Ferguson, deceased, 
for £.30(), upon a cheque drawn by him, payable 
to plaintiff, Elizabeth Mary Sinnamou, and inter- 
est thereon, £30 5.s, and costs. 

Hie plaintiff, E. M. Sinnamon, was the daughter 
of I. Ferguson. On her marriage with the other 
plaintiff, James ISiiinamon, in September, 1888, it 
was agreed between them and Ferguson, that the 
latter should give her £500. Ferguson had £UKK) 
on fixed deposit maturing 15th JSeptember, 18S9, 
out of which the £500 was to be paid ; and he 
made out a promissory note for £500, payable on 
I5th September, 1889, which however, does not 
appear to have been signed by him. Two letters 
from Ferguson to Isaac Sinnamon, J. Sinnamon's 
father, referring to a gift of £500 to E. M. Sinna- 
mon, were produced. In June or July, 1889, in 
tlie presence of several witnesses, Ferguson gave 
the plaintiffs a crt).ssed undated cheque for £500, 
with a request not to present it for payment until 
I5th September, 1889, on which date he then told 
them the fixed deposit would mature. He died 
on 31st August, 1889, after having made his will 
of which the defendants were the executors. 
There was no legacy to E. M. Sinnamon in the 
will. Two wills executed during the previous 
twelve months, included a legacy to her of £500. 
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Lilley appeared on behalf of the plaintiffs ; 
aiul Byrnes^ on behalf of the defendants. 

Lilley : There was valid consideration for the 
cheque — ^the marriage of deceased's daughter. 
Defendants were indebted, on an account stated 
between them. Cited Seago y. Deane, 4 Bing., 
450 ; also Rhodes v. Gent, 5 B & Aid., 244, as to 
absence of demand, owing to Ferguson's death. 

Byrnes : Defendants did not wish to oppose the 
application. In re Rownson, Field v. White, 20 
Ch.D., 358, had created the chief difficulty in 
the minds of the eiecutorn. He cited also, In 
re Beak's Estate, L.R., 13 Eq., 480. It was a 
question whether interest should be charged. 

Ltlley, C. J., referred to Byles on Bills, p. 444, 
4th ed. 

His Honour made an order for final judgment 
for £500, without interest, and for costs of both 
parties out of the estate. It was no doubt a 
ca«e of difficulty for the executors. 

Solicitors for plaintiffs: Chambers, Bruce Sf 
McNah. 

Solicitor for defendants : Hardgrave, 



AS FULL COUllT IN VACATION. 



LiLLEV, C.J. Gth, nth and 18th Juno, 1800. 

GOLDSMITH V. PINNOCK (iN EBROB). 
OOBBIE l\ UOLDSMITH. 

And in the matter of an application foe an 

OBDER BESTBAININO THE POLICE MAOI8TBATE 
OF BRISBANE, (Mr. PinUOCk) AND THE PLAIN- 
TIFF OQBBIE, FBQM FUBTHER PBOCEEDING ON 
AN INFOBMATION IN REO. y. B. GOLDSMITH, 

on the prosecution of oeobge gobbie. 
Justices — Practice — Proceeding upon information 
for perjury arising out of a Supreme Court 
action not yet finally determined — 50 Vict.^ 

No. 17. 
G. G. laid an information against B. G. for perjury in an 
action before the Supreme Court, in which they were 
respectively plaintiff and defendant The real ques- 
tion at issue in the action, was whether a certain 
receipt, which was in evidence, bore the signature of 
O. G. He swore that it was not his signature, and 
B. G. swore that G. G. had written it in his presence. 



The jury found for G. G. The alleged perjury was 
in respect of B. G.'s evidence as to this signature. 
Before the time for appeal had expired, and during 
the course of the hearing of the criminal charge 
before the Police Magistrate, defendant obtained a 
rule nisi for a new trial of the action in the Supreme 
Court, on the ground of discovery of fresh evidence. 
Application was made to the P.M. to stay proceed- 
ings in his Court, until the disposal of the rule nisi 
for a new trial ; but he deolined, and stated his inten- 
tion to take all the evidence for the prosecution, and 
then remand the defendant from time to time. 

Defendant then brought an action against the P.M., and 
obtained an order for an interim injunction, restrain- 
ing him from proceeding until a certain day, with 
leave to serve a notice of motion for that day, for an 
injunction or mandamus to restrain him from pro- 
ceeding until the dispoeal of the rule nisi in the action 
of O, V. O. 

Meld, that there is no precedent for an action by a defend- 
ant against a justice for an injunction or mandamus 
to restrain criminal proceedings. 

Held, that, under sections 107 and 108 of the Justices 
Act, (50 Vict., No. 17), a justice has no authority, 
after taking evidence on a preliminary enquiry in a 
criminal case, to remand the defendant, pending the 
result of Supreme Court proceedings, but must either 
discharge or commit the defendant. 

Though it is in a justice's discretion to proceed until res- 
trained by the Supreme Court, it is a safe rule for 
justices not to entertain complaints when civil pro- 
ceedings are pending in other courts, in respect of the 
same subject matter. Beff. v. Intjham, 14 Q.B.K., 
396, approved. 

The applicant was the defendant in a prosecution 
for perjury alleged to have been committed by 
him on the hearing of an action, Oarrie y. Gold- 
smith, before the Supreme Court, in May, 1890, in 
which he was defendant. After the perjury pro- 
ceedings had been commenced in the Police Court 
at Brisbane, before the respondent, who was 
Police Magistrate, the Full Court, at its June 
Sittings, was moved, and a rule nisi, returnable 
at the August Sittings, was obtained on behalf of 
applicant, for a new trial of the action of Gorrie 
V. Goldsmith, on the ground of discovery of fresh 
evidence. Several applications were made to the 
respondent to stay proceedings on the information 
for perjury, on the ground that the rule nisi had 
been granted in the action, but the respondent 
had declined to discharge the applicant, and notified 
his intention to take all the evidence, and then to 
remand the applicant from time to time on bail, 
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until the determination of the Supreme Court 
proceedings, and Unless ordered to do otherwise by 
the Supreme Court ; as under the Justices Act, 
50 Vic, No. 17, he should hear all the evidence, 
and then discharge or commit. 

On 6th June, Lilley, for the applicant, obtained 
an order for an interim injunction upon the res- 
pondent, to refrain and be restrained from further 
proceeding with the hearing of the charge of 
perjury, until 11th June, and giving the applicant 
leave to serve the respondent with a notice of 
motion for that date, within a reasonable time 
before, for an injunction or a mandamus, to con- 
tinue until the hearing by the Full Court of 
the motion for a rule absolute for a new trial of 
the action of Gorrie v. Goldsmith, 

Lillet, C.J., in granting the order, intimated 
that he thought the proceeding was not the right 
one; he did not like an action against a magistrate 
On 7th June, he remanded the applicant until 
12th June, fixing bail in a larger amount than 
on previous remands. 

On 11th June, Lilley and fFooleock, for the 
applicant, moved for an injunction, or in the alter- 
native, a niandamusy in accordance with the order 
of 6th June. Sir S. W, Griffith, Q.C, King 
with him, appeared on behalf of the respondent. 

Lilley, submitted that the prosecution must be 
stayed, pending the re-hearing by the Supreme 
Court, of the matter out of which it arose. If 
allowed to go on, great injury might ensue to the 
applicant. The same question would come on for 
decision in the Supreme Court and in the Police 
Court at the same time. If the respondent held 
the applicant to bail, remanding him from time to 
time, the applicant would have to appear in the 
>vitne88 box on the hearing of the action, as a man 
under a charge of perjury. He must admit it on 
cross-examination, and his case would be pre- 
judiced with the jiuy, a jury who might otherwise 
have to find on this new evidence, that not the 
applicant, but some one else had been committing 
perjury. Cited the following cases : — Mayor of 
York V. Pilkington, 2 Atk., 302 ; Montague v. 
Dudden, 2 Ves. Senr., 396. 



LiLLKY, C.J. : I have no doubt about the power 
of the Court ; my only doubt is whether I should 
interfere with the magistrate taking evidence. 

Lilley : A, G, v. Cleaver, 18 Ves., 290 ; Eeg, 
V. Ashbum, 8 CAP., 850 ; Reg. v. Ingham, 14 
Q.B.R., 396; Turner v. Turner, 15 Jur., 218. The 
principle was the same throughout, that, though the 
Court has no jurisdiction over criminal prosecu- 
tions in general, yet it has power where a imjw 
trial is ordered, to stop anyone interfering with 
it. Saull V. Brown, 10 Ch.App., ^4«, would pro- 
bably be relied on by the other side ; but here the 
question to be tried on the new trial and in the 
Police Court were identical, i.e. : Is this Greorge 
Q-orrie's signature? The judgments of Lopil 
Cairns and of L. J. Mellish, pp. 65 and 67, sup- 
ported this application. Here were two courtij 
enquiring into the same question ; it was conceiv- 
able that two juries might be deciding that question 
opposite ways. JEa: parte Cooper^ INS W. L.R., 
14>3. 

Lilley, C. J. : I do not like the form of action 
here against a magistrate, and I do not want to 
establish a precedent for suing a magistrate for 
what he is doing as part of his duty, even though 
he commit some error of judgment. I shall put 
the action aside, if I can, and adopt some other 
method. 

Lilley had not been able to find a case of in- 
junction against a magistrate during the progress 
of a prosecution. As to the respondent's declared 
intention to remand applicant from time to timo» 
ss. 106-107 of the Justices Act were against that 
course. Cited JEx parte Mackenzie, Wilkinson* s 
Austr. Mag,, Gas., 52 ; Beg. v. Evans, L.T., 9th 
April, 1890. Moreover, applicant would be under 
the necessity of finding sureties for an exeessivc 
bail every eight days, during some months. This 
Court would not allow a magistrate to do that. 
Kerr v. Preston Corporation, 6 Ch.D., 463, was 
not adverse to the applicant's case. AVhether an 
injunction was granted in this action as it was 
now entitled, or in the action of Gorrie v. Gold- 
smith, or by a specific order on the present motion, 
the Court had power to restrain the magistrate 
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from proceeding until the next sittings of the 
Full Court, or to order him to discharge the appli- 
cant, or to order a discontinuance. 

Oriffith : This was a motion for injunction by 
a defendant against his judge, and was absolutely 
without precedent. As pointed out by Fawcett, J., 
in Ex parte Cooper y an application for an injunction 
was made by a litigant in an action between parties, 
against persons instituting proceedings. Re- 
ferred to Mayor of York v. Pilkingtony and 
Turner v. Turner-, the two cases which really 
bore upon this one were Saull v. Brotan, and 
Kerr v. Preston Corporation^ already cited. The 
applicant could obtain the same relief in the 
Criminal Court as in the Civil Court, by an indict- 
ment for invasion of a civil right. But if the 
criminal proceedings had been commenced before 
the civil proceedings here, the Court could not 
have interfered ; quoted from Lord Cairn's judg- 
ment in SauU v. Brown, It was a matter for the 
magistrate's or the Attomey-G-enerars discretion, 
not for the Court. The Court did not interfere 
unless the magistrate went beyond his jurisdiction ; 
if he did not exceed his jurisdiction, and acted 
within his discretion, the Court did not interfere. 
The same question of fact arose in both proceed- 
ings, but that was not the same proceeding. The 
institution of the criminal proceedings was proper; 
the action was finished and a verdict given. The 
criminal proceedings had been properly intro- 
duced ; it was in the magistrate's discretion to go 
on. 

Lillet, C.J. : This is not a matter of pure dis- 
cretion in the magistrate. It would be proper for 
him to desist when a question of this kind was not 
settled. 

CMffith : To proceed by injunction was ridicu- 
lous. Mandamus was possible to command the 
magistrate to discharge ; so was prohibition ; or 
an application in the action of Gorrie v. Ghld- 
smith, for a restraining order. In the meantime, 
the magistrate knew the case simply on the fact 
that a charge of perjury was brought before him, 
and primd facie he was bound to go on, until some- 
thing arose to show that his discretion was taken 



away : Itegina v. Ingham. He could have taken 
all the evidence, and then say, — ** I won't commit, 
unless you insist." As to remand, section 84, 
the Justices Act, He could remand for more than 
eight days on the request of a defendant or 
prisoner. The Court would act on definite prin- 
ciples ; not on a knowledge of any facts, because 
it was not in possession of the material which the 
inferior Court had. 

Lillet, C.J. : The magistrate is acting minis- 
terially. 

Oriffith : Then prohibition would lie. Prerog- 
ative rights were well known; and the Court 
exercised its control only in certain forms. The 
only way to relief here, was by an application in 
the action, on the ground that the magistrate was 
dealing with a matter before the Court, in which 
he was interfering with its jurisdiction. If the 
application were dismissed, it should be with costs. 

Lillet, C.J. : Yes, certainly. 

Lilley in reply : There was no discretion in a 
magistrate hearing the prosecution actually com- 
menced before the time for appeal in the action 
had lapsed. He had no power to go on, if by 
going on he would interfere with administration of 
justice in a higher court He had moreover, done 
wrongly in increasing the bail. 

Oriffith stated that Mr. Pinnock would not pro- 
ceed further, except to take reasonable bail, until 

His Honour's decision. 

C.A.V. 

On 18th June, the following judgment was 
delivered by Lillet, C.J. 

The action, Oorrie v. Ooldsmith, was tried before 
me and a jury at the last Civil Sittings of the 
Supreme Court, when a verdict was ^ven for the 
plaintiff. The sole question for the jurors was 
whether the signature to a receipt (exhibit No. 4) 
was the signature of the plaintiff G-orrie? The 
defendant Goldsmith and several witnesses, 
(among them Adolph Q-oldsmith) swore that they 
saw the plaintiff sign the receipt. The jury, 
however, found that the signature was not the 
plaintiff's, and, therefore, I gave judgment for 
him for the relief sought in the action. Imme- 
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diatelj thereafter the plaintiff laid an information 
against the defendant and his brother for perjury ; 
the hearing was several times adjourned, the de- 
fendants being remanded on bail. Between these 
remands the Full Court granted the defendant a 
rule nin for a new trial, on the ground of the 
discovery of further evidence which, if true, was 
material to shew the genuineness of the signature 
to the receipt, and which if so found on the new 
trial, would entitle the defendant to a reversal of 
the previous verdict, and to one in his own favour. 
The attention of the Police Magistrate was drawn 
to the fact that the Court had granted this rule 
m«t, and he was asked to stay proceedings on the 
information for perjury. He refused to do so, 
stating his intention ^^ to take all the evidence 
offered on the part of the prosecution, then to 
remand the defendant G-oldsmith until the action 
Oorrie v. Goldimiih was disposed of." On a 
subsequent day he said *' he would proceed with 
the case, and, when the evidence was concluded, he 
would remand the defendant from time to time, 
until the rule nisi for a new trial in the action 
Gorrie v. Chldsmith was disposed of.'' His atten- 
tion was drawn to sections 107 and 108 of the 
Justices Actf and it was submitted that on the 
conclusion of the evidence, he must either commit 
the defendant for trial or discharge him. He 
adhered however, to his intention " to proceed 
with the case, and after hearing all the evidence, 
to discharge the defendant, or remand him from 
time to time, until the civil action had been dis- 
posed of." He was afterwards served with a writ 
in an action, without precedent as against a justice, 
for an injunction or mandamus to restrain his 
proceedings. He then further adjourned the 
hearing to enable the defendant to obtain a 
restraining order, which was granted by me on a 
modified proceeding, and in the action, contingent 
on the production of a precedent for such a suit. 
He afterwards remanded the defendant till the 
12th June, requiring largely increased bail. It is 
quite clear that Mr. Pinnock has no authority, 
after taking all the evidence on a preliminary 
enquiry in a criminal case, to keep the defendant 



under remands to abide the result of proceedings 
in another Court. When he has fulfilled his 
ministerial duty of hearing all the evidence, he 
must either discharge the accused, or commit him 
for trial. The fundamental question to be decided 
in the criminal prosecution, is identical with that 
which has not yet been finally determined in thiH 
Court, namely, the truth or falsehood of the testi- 
mony that Q-orrie signed the receipt. No. 4. When 
the criminal charge was last before Mr. Pinnock 
and when he was asked to stay his proceedings, 
the question was known to be still held sub judice 
here by the grant of the rule nisi for a new trial. 
No blame attaches to him for hearing the inform- 
ation in the first instance. This case is distinguished 
from those cited for the defendant in the important 
particular that there had been a verdict against 
the genuineness of the receipt, and he could not 
have been aware of the discovery of the new 
evidence. He was, of course, at liberty to con- 
tinue those proceedings, -and to require the 
defendant, as he did, to apply to this Court to 
restrain him, even after he knew the question was 
still undetermined in this Court. The justices in 
ReQ. V. Ingham (14 Q.B.R.) took a different course, 
they " considered it was not their duty to procee<l 
upon the information, while and so long as the 
suit in which the truth or falsehood of such 
allegations or statements were to be determined 
by the Court, was still pending and undetermined, 
and that it would then and there have been con- 
trary to public policy, and prejudicial to the due 
and fair administration of justice in the said suit, 
if they had proceeded to adjudicate upon the 
matter of the said information " I have no doubt 
of the authority of this Court to restrain pro- 
ceedings in the inferior jurisdictions of the country 
which may prejudice the administration of justice 
in suits previously instituted before this tribunal, 
and still pending. Under other and ordinary cir- 
cumstances, where there is no excess of jurisdic- 
tion, we have no authority to interfere with them, 
and do not. I have said that Mr. Pinnock had no 
jurisdiction to make a remand attendant on our 
proceedings. He must either discharge or commit. 
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If he committed, the defendant would be under 
the stigma of a committal by a magistrate for 
perjury — which must necessarily prejudice the 
civil issue. Upon the committal also, if the pro- 
ceedings were not restrained, the defendant would 
be doubly harassed in defending himself in two 
proceedings on precisely the same question, and 
with the possible result that, the defendant might 
hare a favourable verdict in the one case, and an 
adverse one in the other. He might be acquitted 
and condemned at the same time. It is a safe 
rule for justices not to entertain complaints when 
civil proceedings are pending in other Courts, in 
respect of the same subject matter. Chleridge^ J*., 
in giving judgment in Beg, r. Ingham^ says with 
reference to the justices who had acted on this 
rule *^ I think there is abundant reason here for 
saying that the course they took is most likely to 
answer the ends of justice. A suit is depending ; 
and evidence has been given by a witness. Shall 
a party, perhaps interested in the result, come in, 
stop the mouth of that witness, and perhaps 
unavoidably prejudice the judge by requiring a 
magistrate to hear and act upon an information 
for perjury ? " Suppose this defendant had been 
unable to obtain bail, or a restraining order on 
the Magistrate, he must in the civil trial have 
been brought from prison to give his evidence, 
and in the criminal trial, he must have been placed 
in the dock with his lips sealed, unable to testify 
on his own behalf to his own truth or good faith 
in giving his testimony ! Thirty years ago I tried 
to induce our legislature to remove this anomaly 
in our law of evidence, but without avail. It 
remains to this day a puzzle to me that when every 
other disqualification to give evidence on the 
ground of interest has been removed, the accused, 
who is presumed to be innocent until he is proved 
to be guilty, s^hould still be unable to give evidence 
on his own behalf. In this case, the time allowed by 
Jaw t«i the defendant for a motion for a new trial, 
which is in the nature of an appeal,.had not elapsed 
when the proceediDgs were instituted before Mr. 
Pinnock. In that respect the case had not been 

finally determined, eyen before the grant of the 
n 



rule nin for a new trial. Mr. Pinnock will 
probably not require the restraining order, or 
more than an intimation of the judgment now 
delivered. There will, however, be leave to apply 
for an extension of the order, if necessary. I 
wish to avoid a needless order on a magistrate who 
has acted I. am sure, on an honest view of his 
duty, with a sincere desire to secure the due 
administration of justice, and under difficult cir- 
cumstances. He might have misgiyings which, I 
think, ought not to influence either his judgment 
or mine, and I think the safe general rule is the 
one adopted by the justices in Beg, v. Ingham, 
There is no evidence before me to shew that there 
was any reason for such precipitate action on the 
part of the prosecutor Gk>rrie. 

No precedent has been found for the action of 
Goldsmith v. Pinnoek^ and it must be dismissed. 

The order is: dismiss the action against Mr. 
Pinnock, and let the plaintifif Gorrie be restrained 
from further proceeding on the information in 
Beg, V. Bemhard Ooldsmith^ until after the 
hearing of the rule nisi for a new trial in Gorrie 
V. Chldsmith^ and subject to such further order as 
the Court may make thereon in respect of such 
information. There will be no order as to costs. 



OOBBIB V. GOLDSMITH, XTC, (re ADOLPH GOLD- 
SMITH). 

Ik this case the like order was made. 

Solicitors for applicants: Ohamhen^ Bruce ^ 
MeNah, 
Solicitor for respondent : Gill^ Crown Solicitor. 



IN COUBT. 



Lillet, C.J. 



( June 2nd, 1890. 
( August 15th, 1890. 



QUSBKSLiLKD LXTHOG&AfHIC PB00VS8 CO. V, 

McKKLLAB. 

Practice — Interim injunction — Undertaking at to 

damage*. 

The practice of the English Courts, of requiring an under- 
taking for damages in granting an interlocutory 
injunction, as in Ordham v. CampheUf 7 Ch.D., 400, 
followed. 

Action for damages and an injunction. 
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Motion for interim injunction, restraining 
defendant from carrying on business as a litho- 
grapher or engrarer, in terms of a corenant 
between the parties. 

On the sale of a business, in which the defendant 
had a share, to the plaintiff company, in June, 
1889, the defendant covenanted not to enter into 
business as a lithographer or engrayer, either 
alone, or in co-partnership or association with, or 
as servant or manager for, any other person or 
persons in Brisbane, or within 100 miles thereof, 
until after 28th June, 1899. He had since 
acquired a share in a business known as the 
Brisbane Lithographic Company. Defendant 
denied being in partnership, and stated that he 
was a servant of the mortgagee, Bemhard Gold- 
smith, on a salary. 

Sir 8. W, Griffith, Q.O., and Lilley with him, 
appeared on behalf of the plaintiffs ; and Beal, 
for the defendant. 

(Mffith : Plaintiffs were clearly entitled to an 
injunction. Cited Jones v. Hsmens, 4 Ch.D., 
686 ; Daleg v. Wetter, 18 N. Bep., 998 ; Baxter 
V. Lewie, 81 L.T., 295 ; Palmer v. Mattett, 86 
Ch.D., 411. 

Real, contra, cited Allen v. Taylor, 89 L.J., 
Ch. 627, on app. 19 Weekly Kep., 86. 

LiLLSY, C.J. : The injunction will go as moved, 
until the hearing of the action or until further 
order. 

Real asked that the plaintiffs should be ordered 
to give an undertaking as to damages. 

Griffith cited, as to practice, Kerr, Injunetione, 
8Td Ed., pp. 27-28, 627, and the cases of Graham 
V. Campbell, 7 Ch.D., 490, and Smith v. Day, 21 
Ch.D., 424. 

LiUiBT, C.J. : This seems a new rule and a 
wise one in the English Courts, and 1 will follow 
it. Let the plaintiffs give the usual undertaking 
as to damages. 

On 15th August, on motion for judgment, upon 
the plaintiffs waiving their claim to damages for 
breach of the covenant, His Honour gave judgment 
by consent for an injunction, as claimed, with 
costs. 



Solicitors for plaintiffs : Hart Sf Flower, 
Solicitors 'for defendant: Uiimack ^ Flox. 
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W COURT. 
LuxsT, C.J. 9th July, 1890. 

Be sncovsKH. 

Ineolveney Jet, (88 Viet., No. 6), «. 169—Cfertifi' 

eate qf diecharge — Ooneent of eredUore — 

Fraud or CoUueion. 

An insolvent, at the ezplxation of threo yesn froin th* 
date of adjudication, after obtaining the oonaent 
testified in writing of a majority of the crediton, ia, 
in the absence of fraud or eoUnsion, entitled to a cer- 
tificate as of right under section 169 of the Ineolvemcy 
Act. A mere general allegation of fraud Is not suffi- 
cient ; specific acts mutt be proved. 

By the term " majority of ereditors" is meant a majority 
in number, and not in value. 

Counsel for a creditor in the insolvency has no locu$ standi, 
the trustee being the representative of the creditors. 

ApPLiCATioir for a certificate of discharge. 

Lilley, for the insolvent, applied for a certificate 
of discharge under sec. 169, Ineolveney Act. 

Pain, for Edward Naumberg, a creditor in 'the 
estate, appeared to oppose. 

Lilley submitted that counsel for a creditor had 
no loeue standi. 

LiLLST, C.J. : The trustee is the representative 
of the creditors. It would never do to allow each 
creditor to appear. 

Pain: I understand the trustee consents to 
represent the creditor, as Naumberg represents a 
majority in value. We allege fraud and collusion 

Lillet, C.J. : A general charge of fraud is not 
sufficient ; specific acts must be proved. By the 
term ** majority *' is meant a majority in number, 
and not in value. 

Lilley : The insolvent is entitled to his discharge 
as of right. The application under this section is 
formal, as the clause is absolute. 

LiLLBT, C.J. : It is a very bad principle that 
the majority of the creditors should be able to 
consent to the discharge of the insolvent. The 
insolvent has already been refused his certificate 
by the Court. I think our Act is defective in this 
section. There are men who, I think, ought never 
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to be allowed toeoterinto tmdein theoommunity. 
I think there is a clam of commercial offences that 
ought to be, so far ae the Court is concerned, 
bqrond tiie granting of a certificate. We ought 
not to be requijred to give some men certificates. 
I say aotiiing about the facts of this case, because 
I do not know what thejr are. If this is an abso- 
lute injunetion on the Court to grant a certificate, 
with the consent of creditors, after three years, I 
of course hare no option, and must obey the Act 
of Parliament. At the same time I must say a 
roTision of the ibisolyency hiw of this countxy is 
very desirable, and might be highly beneficial to 
the interesto of trade and common honesty. 
Section 169 seems imperative on the judge ; after 
three years, it seems, the creditors cannot inter- 
fere, unless fraud or collusion is proved. In one 
sense all consent may be said to be collusion. I 
cannot quite understand the meaning of that part 
of the pfoviso, but I see nothing in it to prevent 
the Court granting the certificate after the 
majority of the creditors have consented. My 
other refusals were under the previous and 
different sections. Here I think I am constrained 
by tiie Stetute, and I see nothing to prevent him 
having his certificate, unless you can prove some 
particular act of collusion. I am bound by the 
letter of the Statute. The certificate is granted. 
Solicitors for the insolvent : Litteif if O^SuUivan, 
Solieitors for the'trustee : Tk^ne If Ghertg. 



IK GHIMBXBS. 

LiLLiT, C.J. 11th July, 1890. 

In re williajc cokobwe hacintosh ookobevb. 

Intolveney Act of 187^ (38 Viet, No. 5), eee. 44, 
eubeee, 3 — Oreditore' petition — Departure of 
debtor out of colony and remaining out of 
colony. 

Pbtitiok by C. B. Wilsone, by his solicitor, as 
his attorney, for adjudication of W. C. M. Con- 
greve, on the ground that, while indebted to the 
petitioner in the sum of £6,352 58. 2d., amount of 
a judgment and costs, he committed an act of 



insolvency, namely, with intent to defeat and 
delay his creditors, departed out of the colony and 
remained out of the colony. 

His solicitor had full powors of attorney to 
enforce the said judgment by any process of law, 
and to petition for adjudication of any person 
indebted to him. 

The evidence of the judgment debtor's act of 
insolvency was that, after the trial of the action 
in which 4he petitioning creditor obtained the said 
judgment, Congreve left Queensland and had not 
since Returned. He instructed his solicitors to 
appeal from the findings and judgment on the 
trial of the action ; this they did, and the appeal 
was heard after his departure from Queensland, 
and was dismissed with costs. A wntoffi.fa, 
issued against him, but no return was made 
within six months, and the judgment remained 
unsatisfied, except as to £274 15s. 4d. recovered 
by garnishee proceedings. Prior to his departure 
Congreve had not paid his own solicitors the full 
amount of their costs, but early in 1889 they 
received a bank draft from him for the balance 
due, but he did not inform them of his address. 
His solicitors were not aware of his present 
whereabouts. Wilsone's Scotoh solicitors were 
communicated with, and had informed petitioner's 
solicitors that they had learnt of Congreve's 
presence in the United Kingdom, but that they 
were unable to recover anything on the judgment, 
of which a memorial, with other documente, had 
been forwarded them. 

His HoiroiTB held that there was sufficient 
evidence to support the application under section 
44, subsection 8, and made the adjudication. 

Solicitors for petitioner : Thynne Sf Qoertz. 



LiLLKT, C.J. 14th July, 1890. 

In the Matter of the liquldatiok of the 

AFFAIBS OF JAMES OBESN, OF BOMA. 

Liquidation — Froqf of debt — Preferential claim 
by mortgagee in poesestion for wages of 
debtor's servants for three months priar to 
liquidation. 
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The Q. K. Bank were mortgagees of G.'s iawmiU, and 
took poeseesion on 22nd March, 1890. 6. filed a 
petition in liquidation, and a trustee was appointed 
on 19th May following. G.*8 workmen having sued 
the Bank and reooyered the amount of six months' 
wages owing at the date of taking possession, the 
Bank which had continued working the sawmill, put 
in, as a preferential claim against the debtor's estate, 
a proof of debt for the workmen's wages for three 
months prior to the date of liquidation. The trustee 
rejected the proof. On appeal — 

Held, that the Bank was entitled to prove as a preferen- 
tial claim only for so much of the thi^e months' 
wages as were earned prior to their taking possession. 

Motion by the Queensland National Bank, 
Limited, creditors of the liquidating debtor, that 
T. A. Spencer, of Botna, the trustee of Green's 
estate, be ordered to admit the Bank's proof of 
debt to the extent oF £201 78. 8d. as a preferential 
claim, under sec. 143 of The Insolvency Act ofl8T4. 

The Bank was mortgagee of a sawmill, plant and 
machinery, under a bill of sale from Oreen in 
farour of the Bank. On default to pay moneys 
secured thereby, after demand duly made, the Bank 
took possession on 22nd March, 1890. The Bank, 
as mortgagee in possession, was sued by several of 
Green's workmen for wages due for six months 
immediately preceding the date of taking posses- 
sion, and judgment was given against the Bank in 
each case. The Bank paid the judgments. It 
had continued to work the sawmill, and now 
claimed as a preferential debt the sum of £201 7b. 
8d., being the total amount of the wages of each 
of the serrants who had obtained judgments for 
the three 'months preceding the date of the 
appointment of a trustee in the liquidation 
proceedings — 19th May, 1890. The trustee swore 
that the amount paid in wages by the Bank for the 
debtor, during the three months immediately pre- 
ceding the appointment of a trustee, was £52 
lOs. Id. 

Liltetf^ on behalf of the Bank, moved for an 
order to admit the proof of debt as a preferential 
claim. 

Byrnes^ for the trustee: The trustee would 
admit as an ordinary claim. The Bank claimed 
up to the liquidation in May, though it had taken 
possession in March. It was entitled to recover 



for BO much only of the wages as were owing 
before posseBsion was taken ; not up to tlie date 
of liquidation. Sec. 2 of T*« Wages Ao€ was 
explicit. By taking poBseBsion the mortgagee 
brought that Act down on his head, and became 
agent for the mortgagor ; he waa not a surety for 
him. The three months prior to 19th May began 
19th February, and the liability of the debtor's 
estate to the mortgagee was for only the wages 
paid by him between 19th February and 22nd 
March, namely, £62 10s. Id. 

Lilleyi The Bank claimed to be a statutory 
surety only for payment of the wages, and to be 
entitled as such surety to be placed by the trustee 
in the same position as the workmen, whom it had 
been compelled to pay. Ex parte Gee^ 1 Glyn k 
Jam., 830; and Ex parte BuBhtoorth, 10 Ves., 414. 
The mortgagor may take back the estate after 
possession by the mortgagee. The latter is a 
trustee for thtf former. If only the claim for £52 
10s. Id. be admitted, still the Bank waa entitled to 
costs. 

Lillet, C.J. : The mortgagor ceased to be 
liable upon posseBsion being taken in March, and 
the Bank had a preferential claim then. But the 
Bank is claiming up to liquidation i that is too 
much. 1 think its position must be determined 
by the date of taking possession, when the relation 
between the mortgagor and workmen as master 
and servants ceased. As to the Bank being 
surety for the debtor, a surety cannot be required 
to pay more than the principal is liable for. 
When the Bank had taken poBsession it waa 
working the estate for its own benefit; it was 
itself under The Wagee Act. Looking at sees. 3 
and 4, I think the liabibty of the mor1^;agee 
begins with possession. Before that the mort- 
gagor is liable in full ; after possesBion the men 
were entirely the servants of the Bank. Sec. 1-1>3, 
sub-sec. 8, says, ^* three months next before the 
date of" liquidation. For such of that three 
months as had run up to the date of the Bank 
taking possession the men were entitled to be paid 
in full, and the Bank to prove as a preferential 
claim. 
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Solicitors for Bank : Hart !f Flower. 
Solicitors for trustee: Chamber$y Bruce Sf 
McNab. 



I 5th June, 1890. 



IK COURT. 

LlLMT, C.J., J.O. ^ ^g^^ j^y^ ^g^ 

BLFTfiBSON V, BLVTBBSOir AKD TBOKSOK. 

Practice — Divorce — WifVe necessary cottt, as 
between eolieitor and client^ paid by petitioner 
and added to his costs against co-respondent. 

In a suit for divorce for adultery the jury fouad for 
petitioner, with damages against co-respondent. A 
deeree him was granted, with costs against the co- 
respondent, including such costs as the judge should 
order petitioner to pay respondent. 

On the question whether the wife is entitled to costs as 
between party and party, or as between solicitor and 
client — 

HM, that the wife is in the same position as her husband, 
and she may incur such reasonable and extra costs as 
between solicitor and client as are absolutely necessary 
for the defence of her position as wife. 

Held, the wife's solicitor must bring in his bill for taxa- 
tion as between solicitor aud client for all costs, and 
not first for party and party costs, and afterwards, by 
an extra action, recover costs, as between solicitor and 
client, from the husband. Costs, as between solicitor 
and client, or of the wife*s solicitor, as between 
solicitor and client, must be charged and taxed on 
the strict footing of necessaries. 

The costs, when taxed on this basis ordered to be added 
by petitioner to his own costs, and recovered from 
co-respondent. 

MoTiOKs for petitioner's aad respondents' costs 
of suit. 

On trial, the jury found in favour of the peti- 
tioner, that respondent and co-respondent had 
committed adultery, and gaye £2,250 damages. 

On motion on behalf of the petitioner for a 
decree nisi, and judgment for the amount of the 
damages with costs against the co-respondent, in- 
cluding costs payable by petitioner to respondent, 
to be taxed as between solicitor and client, 
counsel for the respondent asked that all her costs, 
taxed as between solicitor and client, be paid by 
petitioner. 

Beat and Litiey appeared on behalf of the 
petitioner; Power and Mansfield for the respond- 
ent; and Sir S. W. QriffitK Q.C., and Byrnes 
for the co-respondent. 



In granting the deeree nisi^ Lillbt, C. J., Judge 
Ordinary, ordered that the petitioner have all his 
costs against the co-respondent, including such 
costs as he might be ordered to pay to the 
respondent. 

On 16th July, His Honour delirered the follow- 
ing judgment as to the respdndent's costs: — 

The first question is, what costs the wife is en- 
titled to as against the husband, and the second is, 
whether I should make an order for the payment 
of the wife's costs as against the co-respondent — 
the adulterer? I said that I would grant what 
costs the husband had to pay to his wife, and 
would grant his costs against Tronson. The only 
question I reserved was upon what scale they were 
to be taxed — that is, whether they nhould be taxed 
as between party and party, or whether as between 
solicitor and client. It is quite clear that under all 
circumstances in diyorce the husband has to pay 
the wife's costs. 8he is supposed to be without 
money, and she has to instrucft a solicitor to defend 
her position as wife, and whatever costs she reason- 
ably incurs, the husband has to pay. The ques- 
tion is, can a husband say to his wife, '' You are 
only entitled to costs as between party and party? " 
It is quite clear to me that other costs may be 
necessary — ^the costs as between solicitor and 
client-— costs which the Court does not allow to 
parties fighting as opponents. The wife, in fact, 
is in the same position as the husband. She may 
incur such reasonable and extra costs as between 
solicitor and client as are absolutely necessary for 
her defence ; just as the husband, although he 
recovered a fixed allowance as against the opposite 
party, might incur certain expenses for the 
furtherance of ^his suit, but which he could not 
recover from the opposite party, and which he 
nevertheless must pay to his solicitors. The wife 
is certainly entitled to take a position such as this : 
" That is necessary to my defence ; I am not to be 
limited to the costs as between party and party ?" 
In England — at all events, there is one instance 
of it being done — the solicitor could charge the 
costs as between party and party, and then by an 
extra action recover the costs as between attorney 
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and client. I find nowhere that the solicitor is 
bound first to tax his costs and then get them 
from the husband, and then bring an action, and 
put the husband to extra expense. He might do 
that, but I am rery doubtful whether if he neg- 
lected to tax costs as between attorney and client, 
he would be allowed costs of the action to recoyer 
them. 1 think the rule ought to be what I stated on 
the prerious daj — ^that the solicitor must bring in 
his bill for taxation as between solicitor and client, 
and have all his costs settled bj one proceeding. 
It would be quite foreign to the principle of law 
to allow a man to make a division of costs first as 
between party and party and recover from the 
husband, and then waste the husband^s substance 
for the recovery of costs as between solicitor and 
client. To allow that would be reducing law to 
absurdity, or rather to cruel oppression. There- 
fore, what ought to be done in all these cases 
should be, the solicitor to bring in his bill as be- 
tween solicitor and client and his other costs, and 
recover them all at the same time. Costs as be- 
tween solicitor and client, or the costs of the 
wife's solicitor as between solicitor and • client, 
must be charged and taxed on the strict footing of 
necessaries. She is not to be allowed to indulge 
in the luxuries of litigation which a suitor might 
at his own cost. She is not to be allowed to 
oppress her husband by great and unnecessary 
expense. She must have only what is reasonably 
necessary to make her defence. In this case that 
will be the rule of taxation as against the hus- 
band, and the costs having been taxed on that basis, 
I will allow him to add them to his own costs and re- 
cover them from the ^co-respondent Tionson by 
execution. That will be the rule of the Court. I 
can give no judgmeut on the question of settle- 
ment, because I do not know what will be the bal- 
ance for settlement after the damages have been 
recovered. I give leave to apply again to the Court. 
His Honour referred to the following cases: 
Ottaway v. Hamilton, 8 C.P.D., 803 ; Sugfjfate v. 
iiuggate, 1 Sw. & Tr., 497 ; Welh v. Wells, 1 Sw. 
A Tr., 808; Pearce v. Pearce, 22 W.R. 69; 29 
L.T., 468. 



Solicitors for petitioner: BemagM ^ OMhome, 
agents for Ibzer^ G-ympie. 

Solicitors for respondent: Thgnne if Ghcrtz. 

Solicitors for co-respondent: Chambers, Bruce 
Sf MeNab, agents for J*. J. Power, G^ympie. 



AUGUST SITTINOS OF THX FULL COURT. 

In re The Stamp Duties Act of 1866 akd The 
Stamp Duties Amendment Act of 1876, and 
in re the stamp duties fatable ok cebtaik 

MEMORANDA OF TRANSFEB FROM JOSEPH 
LISTER TO THE QUSEKSLAKD NATIONAL BANK, 
LIMITED. 

Stamp Duties Act of 1866, and Stamp Dutien Act 
Amendment Act of 1876 — Duty payable on 
tranter of equity of redemption from mort- 
gagor to mortgagee for nominal consideration 
money, and a release from the mortgage debt. 

In April, 1881, L. mortgikged certain land to the Q. N. 
Bank for £325, and farther advances and interest ; 
and afterwards mortgaged another portion of Und to 
secure a sum of £60, and further advanoes and in- 
terest. Further advanoes were made amounting to 
£1,100. Stamp duty was paid on the amount of the 
original mortgage advances — ^£375. No stamp duty 
had heen paid on £1,100. In March, 1890, L. ex- 
ecuted three transfers of the mortgaged lands to the 
Bank, for the nominal consideration of £1 in each 
instance ; and in April, the Bank gave him a release 
from the mortgage debt of £1,466 12s., in consider- 
ation of that amount, and of the transfer to the Bank 
of his equities of redemption in the mortgaged lamds, 
made by hun in the preceding month. No stamp 
duty had been paid on the deed of release, and the 
Bank had tendered the transfers to be stamped as for 
a nominal consideFation. The Commissionen de- 
manded payment of duty on £1,100 further advanoes 
of mortgage money. On appeal from the Commis- 
sioners' decision by the Bank — 

HtUL, that stamp duty must be paid on the true oonader- 
ation for instruments, and that the CommissionerB are 
bound to enquire into the actual transaction, so far as 
needful to ascertain the amount of consideration 
money, and to assess the amount of duty l^aUy pay* 
able. 

Hdd, that these transfers were conveyances of L.'s inter- 
est in the lands, and were made not for a nominal 
consideration, but for the moneys advanced by the 
Bank and owing by him, and for the release, and 
stamp duty was payable on the amount of £1,1 00« as 
fixed in the schedule, under the title " Conveyances. '* 

Appeal dismissed with costs. 
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Special case stated bj the Stamp Commissioneni 
at the requeat of the soHcttore for the Queensland 
National Bank, Limited, to enable them to appeal 
against the determination of the Stamp Com- 
misaioners in the matter of Joseph Lister to the 
Queensland National Bank, Limited. 

On the 6th dmj of April 1881 one Joseph Lister of Roma 
plumber in eonsidention of the sum of £326 advanced to 
him by the Queensland National Bank Limited mortgaged 
to the aaid Bank all thoee pieces or parcels of land de- 
scribed in Certificatea of Title Noe. 54,268 64,269 and 
53,678 mtnated in the County of Wald^grave Parish of 
Roma Portion 188 and being part of Selection 116 as also 
the land described in Certificate of TiUe No. 68,167 being 
rwnbdivision 1 of subdivision 2 of allotment 10 of section 
H Bttnate in the County of Waldegrave and Parish and 
Town of Roma and thereby covenanted to repay to the 
said Bank the said sum of £326 within twenty-four hours 
after demand made in writing for payment of the same 
together with interest thereon at the rate of £10 per 
centum per annum also such further and other sums costs 
charges and expenses &c. as should be advanced or paid 
by the said Bank to for or on his account and interest 
thereon as therein mentioned. 

On the 4th day of October 1886 the said Joseph Lister 
executed a further and other mortgage to the said Bank 
o\w all that piece of land described in Certificate of Title 
Ifo. 34,264 New Title No. 26,620a of aUotment 6 of section 
34 in the County pf Waldegrave Parish and Town of Roma 
to secure the repayment of the sum of £50 with interest 
thereon after the rate for the time being charged by the 
said Bank upon overdrawn accounts Also such further or 
other sums costs charges and expenses as should be ad- 
vanced or paid by the said Bank to for or on his account 
and interest thereon as in the said last-mentioned mort- 
gage is mentioned. 

On the 2nd day of April 1889 the said Queensland 
National Bank Limited by a certain release under the 
handsel F. H. Hart and Boyd D. Morehead two of the 
Directors of the said Bank and the hand of £. R. Drury 
the General Manager of the said Bank and under the Seal 
of the said Bank in consideration of the sum of £1,466 12i. 
being the amount in which the said Joseph Lister was 
therein stated to be then indebted to the said Bank and 
secured by the two several Bills of Mortgage hereinbefore 
referred to and in further consideration of the said Joseph 
Lister tnuiaferring to the said Bank the Equities of 
Redemption of him the said Joseph Lister in the said lands 
which transfer was effected by the execution of three 
several transfers by the said Joeeph Lister in favour of the 
said Bank and dated respectively the 8th day of March 
1800 the said Bank released the said Joseph Lister his 
heirs executors administrators and assigns and his estate 
and effects from all sums oi money accounts contracts 
sgreements covenants bonds actions proceedings claims 
and demands which the said Bank then had or might at 
any time thereafter have against the said Joseph Lister by 
reason of his said indebtedness. I 



On the lOth of April 1890 the said three transfers were 
submitted to the Stamp Commissioners by Messrs. Hart k 
Flower as Solicitors for the said Bank who claimed that 
the three several transfers in favour of the said Bank 
should be stamped 7s. 6d. each or for nominal con- 
siderstioo only the consideration money mentioned in each 
of such transfers being the sum of £1. 

On the 23rd April 1880 the Commissioners informed the 
said Messrs. Hart k Flower by letter of that date that 
they required to be produced for their inspeetion the 
mortgages by the said Joseph Lister in favour of the said 
Bank together with a declaration setting forth the largest 
s mount which had been advanced to the said Joseph 
Litter by the said Bank on the securities aforesaid. 

Messrs. Hart k Flower disputed the right of the Com- 
missioners to call for the production of the mortgages to 
the said Bank and also their right to call for a declaration 
showing the laigest amount which had been advanced by 
the said Bank to the said Joseph Lirter under the mort- 
gage securities referred to and have paid the amount 
demanded by the Commissioners under protest namely the 
sum of £5 10s. being 10 per cent, on £1,100 the sum ad- 
vanced by the said Bank to the said Joseph Lister in 
excess of the two several sums of £326 and £60 respectively 
mentioned in the said mortgage securities on the amounte 
advanced to the said Joseph Lister at the dates of the 
respective mortgage securities as appears by the declaration 
of Charles James Maillard Munro a copy of which is 
appended hereto which sum the CommissionerB determined 
was the amount payable on the further advances before 
the transfers were entitled to be stamped for nominal duty 
only and have requested the said Commissioners under the 
provisions of section 21 of The Stamp Duiiti Act 1^1866 to 
sign and state a case for the purpoee of enabling them to 
appeal against the determination of the Commissioners on 
the question. 

The Commissioners submit that they are entitled to 
demand and receive duty on the further advances made by 
the Bank to the said Joseph Lister to the extent of the 
said £1, 100 as no duty whatever has been paid on that sum 
and they contend that if the said Joeeph Lister had been 
simply receiving a release of the said mortgages from the 
Bank he would have been required to show what sum had 
been advanced to him by the said Bank over and aboVe 
the amount stated in the said mortgages and to pay duty 
on such amount before he would be entitled to have such 
release stamped at the amount fixed by the schedule to the 
Stamp Ant and the Commisioners refer to the said schedule 
and to the heading in sucb schedule under the title 
••Mortgages." , 

The Commissioners further submit that the Bank being 
the purchasers of the equity of redemption of the said 
Joseph Lister in the lands included in Lister's mortgages 
to the Bank and in the transfers from Lister to the Bank 
can only claim to have such transfers stamped for nominal 
duty when the full duty has been paid on such mortgages 
and that to enable the Commissioners to arrive at the 
correct amount of duty payable on such mortgages it was 
necessary to call for a dedaratioh showing the largest 
amount advanced by the said Bank to Lister and to 
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the duty thereon accordingly that being the true con- 
sideration money for the transfers of Lister's equity of 
redemption in the property to the said Bank and refer to 
the schedule to the said Act under the heading "Con- 
veyance " and to paragraph 12 under such heading com- 
mencing ** Where lands &c. sold subject to mortgage &c." 

ThiM matter had been argued before the June 
sittings of the Court, Sir S, W, Orifflfh, Q,a, 
and Lilley with hira, appearing for the appellant 
Bank, and "Real for the Commissioners. 

Owing to the death of Mr. Justice Mein, during 
the vacation, the matter was set down to be re- 
argued at the present sittings. Mr. Justice Eeal, 
having been counsel for the Commissioners, did 
not act. 

Sir 8. W, Griffith, Q.G., A.O,, and LilJey with 
him, appeared for the Bank ; and Byrnes, S, G., for 
the Commissioners. 

Griffith^ Q.C. : There was a conveyance of the 
equity of redemption to the mortgagee for a 
nominal consideration. Contemporaneously a 
release of the mortgage debt was executed ; this 
was not stamped. Stamp duty had been paid on 
the mortgages, as required in the Act, p. 2395, 
Pain ^ Wooh Statutes, which read, "provided 
the stamp duty on such mortgage as aforesaid has 
been duly paid." The Stamp Duties Act made 
no provision for further advances. This instru- 
ment did not come under the heads, " Mortgages, 
releases or transfers of mortgages." The duty of 
158. on further advances, under Schedule 2 of the 
amending Act, had been paid. There was no 
provision for stamping it afterwards. Cited Mar- 
quis of Chandos v. Commissioners of Inland 
Bevenue, 6 Exch. B., 464 ; Wale v. Commissioners 
of Inland Bevenue, 4 Exch. Div., 270. The 
Legislature had not dealt with this particular case 
in either Act. 

Byrnes: The Act of 1866 covered this case. 
The duty charged here was on the amount actually 
due, over the original mortgage, at the time of 
conveyance of the equity of redemption. Referred 
to Schedule, '* Conveyance," and sees. 20 and 21. 
The question was whether the Bank should not pay, 
as on a conveyance, under the last paragraph — P. 
& W., 2396. Not having paid the mortgage debt, 



Lister must pay the consideration money. The 
duty should be on the conveyance for the amount 
of advances since the original mortgages. 

Griffith, Q.C, in reply: Duty was not payable 
on the substance of the transaction, but on the 
instrument— sec. 3 of Act of 1866. The duty to 
stamp when the mortgage was made had been 
discharged. This transfer was under sec. 19 of 
The Beal Property Act of 1877, There was no 
provision for paying any more duty on a mortgage 
than the original amount ; the only further duty 
was on the transfer or release. 

C.A.Y. 

The following was the judgment of the Court, 
delivered on 14th August : — 

LiLLBT, C.J. : This is a special case, stated by way 
of appeal, on behalf of the Queensland National 
Bank, Limited, from a decision of the Stamp Com- 
missioners, and the question for our decision is 
whether any, and, if any, what stamp duty is 
payable on certain transfers executed by one 
Joseph Lister in favour of the Bank. The fact« 
are few, and may be shortly stated : — On the 6th 
April, 1881, Lister borrowed of the Bank a sum of 
£325, to secure which sum, with further advances 
and interest, he mortgaged to the Bank several 
parcels of land. On the 4th October, 1886, Lister 
borrowed of the Bank a further sum of £50, and, 
to secure that sum, with further advances and 
interest, he mortgaged to the Bank another piece 
of land. Further advances were made, presumably 
against both securities, as we see nothing in the 
case to show any several advance against any one 
or more of the parcels of land as distinct from the 
other or others. These further advances amounted 
at last to the sum of £1,100. The stamp duties 
were paid on the original mortgage advances of 
£325 and £50. No stamp duty has been paid on 
the further advance of £1,100, and the Stamp 
Commissioners claim payment of it now under the 
following circumstances: — On the 8th March, 
1890, Lister, being indebted to the Bank on the 
mortgages in a sum of £1,466 12s., executed three 
several transfers of the lands, in each instance for 
an alleged nominal consideration money of £1. 
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On the 2nd April, 1890, the Bank gaye him a deed 
of release from the mortgage debt of £1,466 128. 
This deed of release is curiously stated to, he given 
by the Bank in consideration of the money 
(£1,466 128.) which their debtor then owed them, 
and not in consideration of anything he had paid 
them, which would be the natural consideration 
for a release. It is, however, further stated in 
this deed of release that it is made ^* in further 
consideration of Lister transferring to the Bank 
the equities of redemption of him, the said Joseph 
Lister," in the mortgaged lands, which transfer was 
effected by the three several transfers of the 8th 
March, 1890, by Lister in favour of the Bank* 
The lands had in fact been transferred prior to the 
giving of the release. No stamp duty has been 
paid on this deed of release. The Bank, however, 
has presented to the Commissioners the three 
transfers to be stamped as given for a nominal 
consideration. The Commissioners, however, de- 
mand payment of the duty on the £1,100 further 
advance of mortgage money. It was claimed by 
the counsel for the Bank in his reply that the 
Commissioners had not to look at the substance of 
the transaction, but only at the instrument 
tendered to be stamped. We cannot accept this 
statement of the Commissioners' duty. We think 
the stamp duty must be paid on the true con- 
sideration for the instruments, and that the Com- 
missioners are bound to enquire into the actual 
taransaction, so far as may be needful to ascertain 
the amount of consideration money, for the pur- 
pose of assessing the amount of duty legally pay- 
able by the person tendering the instrument to be 
stamped. It is said that the three transfers which 
liave been tendered for stamping disclose no con- 
sideration on which ad valorem duty can be 
charged — ^that it is payable only on the £1 nominal 
consideration in each instrument. The Stamp Act 
requires that " the purchase money or consideration 
shall be truly expressed." Now, the transfers 
being conveyances of lister's interest in the lands, 
what was the true consideration or purchase 
money for which they were made? It is dear 
that the transfers were made to the Bank not for 



any nominal consideration, but for the moneys 
which Lister had up to that time received by way 
of advance from the Bank, and probably for the 
release which he was to receive from the Bank. 
He did a few days afterwards receive the release. 
The deeds, although not dated on the same day, 
were doubtless contemporaneously arranged for 
and agreed to between the parties. The transfers 
by Lister are for the moneys owing by him to the 
Bank, and for the release ; and the release by the 
Bank is for the transfer of the lands. There is in 
truth but one real foundation for the two instru- 
ments — ^the mortgage transactions between Lister 
and the Back. The Bank then became a pur- 
chaser from Lister. Now the transfers are the 
first instruments executed and tendered to be 
stamped, and the duty chargeable on them is 
clearly stated in the schedule, under the title 
" Conveyance " — " And where any property shall 
be sold and conveyed, in consideration wholly or in 
part of any sum of money charged thereon, by 
way of mortgage or otherwise, and then due and 
owing to the purchaser . . . the amount liable 
to the ad valorum duty imposed by this Act shall 
be the amount of such portion of the purchase or 
consideration money as shall be over and above the 
amount of any mortgage as aforesaid: provided 
that the stamp duty on such mortgage as aforesaid 
has been duly paid." Here the stamp duty on the 
mortgage had been paid to the extent of £876, but 
not on the £1,100. The Commissioners, therefore, 
demanded payment of the duty on this further 
sum (being the balance of the mortgage debt of 
£1,466 12s., deducting the amount £876, on which 
duty had been paid) before they would stamp the 
transfers. We think that the stamp duty payable 
is fixed under the head " Conveyance," and that 
the Bank's appeal must be dismissed with costs. 

Solicitors for Bank : Hart ^ Flower. 

Solicitors for Commisrioners : G^7I, Crown 
Solicitor. 
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THB MnnSTEB OF JUSTICE (ON THE RELATION OF 
HAWEIKS) V, THE 8HIBE OF WINB80B. 

Highway — Local Government Act of 1878^ 42 
Vict. J No. 8, sect. 237 — Permanent obstruc- 
tion of highway. 

W. Shire Council resolved to divide a certain road for 
8ome distance down its middle, into a high and a low 
level road, by cutting down half of its width, viz., 
33 feet to a depth of 4 feet, and for the safety of 
passengers, to erect a fence along the edge of such 
cutting, and to thus maintain the road for an indefinite 
period, thereby obstructing the public right of high- 
way across the said road. The Council admitted that 
the construction was intended to be permanent. 

Hddy that such obstruction of the use of the road was 
unauthorised by the Local OovemmerU Act of 1878, 
and illegaL 

Dekubbeb by defendants to plaintifE's statement 
of claim, in an action for an injunction restraining 
defendants from obstructing a public highway. 

The following are tbe pleadings, which, with 
the judgment of the Court, contain the essential 
facts: — 

STATEMENT OF CLAIM. 

1. The plaintiff is Her Majesty's Minister of Justice for 
the Colony of Queensland. The relator Thomas Sampson 
Hawkins the younger resides at the Albion near Brisbane 
in the said Colony on a portion of land abutting on the 
public highway hereinafter mentioned and is the registered 
proprietor under The Real Property Acts of 1861 and 1877 
of allotments 65 66 67 68 69 and 73 of subdivision 1 of 
portion 193 in the Parish of Enoggera in the County of 
Stanley in the said Colony abutting on the said public 
highway. 

2. The defendants are the Corporation of the '* Windsor 
Shire Council " The Shire of Windsor is a municipality 
duly established under the provisions of The Local 
OovemmerU Act of 1878, 

3. From the twenty- third day of August 1883 and 
thenceforth to the present time there has been and of right 
ought to be a common and public highway called Bellevue 
Terrace separating allotments 60 61 62 63 64 65 66 67 68 
69 and 73 of the said subdivision 1 in the said Colony from 
allotments 87 86 85 84 83 82 81 80 79 78 and 74 of the same 
and over which said highway all persons could and of 
right were entitled during all the times aforesaid to pass 
and re-pass and to have access to the said allotments on 
foot or with horses cattle and carriages at all times of the 
year at their free-will and pleasure. 

4. In the year 1887 the defendants passed a resolution 
that the said public highway be fenced down the centre 
and the lower part formed and the defendants have ever 
since threatened and intended and still threaten and intend 
unless restrained by order of this Honorable Court to 
obstruct the said public highway by erecting longitudinally 
down the centre of the said public highway a permanent 



fence commencing midway between allotmentB 73 and 74 
of the said subdivision 1 and ending at a point midway 
between allotments 64 and 83 of the same and by cutting 
down and forming a portion of the said public highway 
extending longitudinslly from a point opposite allotoient 
74 of the said subdivision 1 to a point opposite allotment 
83 of the same and laterally 33 feet being one-half the 
width of the said public highway to a depth of 4 feet or 
thereabouts lower than the remaining portions of the said 
public highway and by permanently leaving such s&id 
remaining portion in its then condition as a high level 
road. 

5. By reason' of the premises serious injury has been is 
still being and will be caused to the relator and to the 
owners and occupiers of the other lands abutting upon the 
said highway and to the other inhabitants of the said 
Shire of Windsor and all other persons desiring to use the 
said highway. 

The plaintiff claims : — 

1. An order of this Honorable Court restraining the 
defendants from obstructing or continuing to obstruct the 
said public highway called Bellevue Terrace by erecting or 
permitting to remain thereon a fence or otherwise ob- 
structing the free passage of persons passing over and along 
the said highway or any part thereof. 

2. Such further and other relief as the nature of the 
case may require. 

STATEMENT OF DEFENCE AND DEMURRER. 

1. The defendants do not admit that the works or levels 
or the fence in the Statement of Claim mentioned were or 
are intended by them to be permanent. 

2. The defendants say that the cutting down and 
formation of the public highway in the Statement of 
Claim mentioned in the manner complained of by the 
plaintiff are works intended to be executed by them in the 
exercise of the powers in that behalf conferred upon them 
by The Local OovemmerU Act of 1878 and for the purpoee 
and in the course of constructing the said highway in the 
safest and most convenient manner for the advantage and 
benefit of the inhabitants of the said Shire of Windsor. 

3. The defendants further say that the fence complained 
of by the plaintiff is intended by them upon such con- 
struction of the said highway as aforesaid to be erected 
for the purpose of the safety and protection and that the 
same will be absolutely necessary for the safety and pro- 
tection of all persons using the high level portion of the 
said highway whether on foot or with horses cattle or 
carriages. 

4. The defendants deny all and every the allegations 
contained in paragraph 5 of the Statement of Claim. 

The defendants also demur to the plaintiff's Statement 
of Claim and say that the same is bad in law on the ground 
that the acts and matters therein complained of are within 
the lawful power and authority of the defendants under 
and by virtue of The Local Oovemment Act of 1878 and on 
other grotmds sufficient in law to sustain this demurrer. 

This demurrer had beeu argued before the 

Court, composed of Lill£Y, C.J. and Msnr, J., 

at its June Sittings, and judgment was reserved. 
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Owing to the death of Hia Honour Mr. Justice 
Meen, before the judgment of the Court had been 
delivered, the case was re-argued before Lillet, 
C.J. and BxAL, J. at the August Sittings. 

Bymet^ 8.G., appeared on behalf of the relator ; 
and Sir S. W. Griffith, Q.C., A,Q,, and Butled^e 
with him, for the defendants. 

Qriffith: Defendants proposed to divide the 
road lengthwise down its centre into a high level 
and a low level road, and, to protect people from 
falling over from the one to the other, proposed to 
put a fence along the road between the two. The 
ground of the objection to this was that it was an 
unlawful permanent obstruction of the highway. 
Defendants claimed to be entitled to keep the road 
in that condition for an indefinite period, as long 
as it was necessary ; and said it was their business, 
not a jury's, to decide how to make a road. 
Defendants* contention was that the Legislature 
had left it to the local authorities, and not to 
juries, to judge whether those obstructions were 
necessary . It was a sufficient answer to the idleged 
obstruction of the streets for defendants to show 
that what they were doing fell under the head of 
'* construction of streets." Local Government Act 
of 1878^ sec. 237 ; Lewis v. Weston-super-mare 
Local Board, 40 Ch.D , 56. It might or might 
not be expedient to have two levels on this road, 
but that was in defendants' discretion. It was a 
mode of construction sometimes necessary, and it 
w^as not therefore unlawful. There were several 
instances of such roads in Brisbane. The Court 
could not draw the line between expediency and 
inexpediency. There would be endless confusion 
if this question went to a jury, and the Court 
would have to tell them what was permanent, and 
what an obstruction, and so on. Every alteration 
of a road must inconvenience someone ; it was a 
question of degree, and that was a matter for the 
local authority. Eeferred to Hohht' case, Q. L. 
Iteps., 58. 

Byrnes : Taking the facts in the statement of 
claim as true, the road in question was passable 
before this obstruction, and defendants must show 
it was warranted by some Act of Parliament. 



Did The Local Government Act of 1878 give 
defendants authority or power to do what they had 
done ? Sect. 237 gave them no such power. By 
the Toowong case, I Q.L. J., 170, there was no power 
to diminish the width of a road. There was 
diminution here. Again, was there power for them 
to divide a road into two, and to be absolute 
judges of whether it was an obstruction, or 
necessary ? Beg, v. Sweeney, 8 Supr. Ct. Beps., 
N.SW., 128. Permanency was what was chiefly 
complained of here by plaintiff. Beg, v. United 
Kingdom Electric Telegraph Co., 3 F. & F., 73 ; 
Beg. V. Train, SF.& P., 22 ; Bes v. Ward, 4i Ad. 
& E., 405 ; A.G. v. Terry, 9 Ch. App., 423 ; and 
McBride's case, 2 Q.L.J., 73, at p. 75. The right 
of highway plaintiffs claithed was the unques- 
tionable right to cross the highway. 

Griffith : If this act was unlawful, defendants 
failed ; but if it might be lawful, then it was for 
defendants to judge whether it was a necessity or 
not. Strictly, the putting up of something that 
might prevent a man crossing a road by some one 
line, such as a tree, a fountain, a statue, or a shelter 
for passengers, would be imlawful; then, too, 
a yard or two of fence would be unlawful. If not, 
then where did unlawfulness begin? It was a 
question of degree, how many yards of fence 
might be put up. Who was to judge of it? 
Defendants said the local authority should. 

O.A.. V. 

On the 14th of August, the judgment of the 
Court was delivered by Ltllev, C.J., as follows: — 

This is an action for an injunction against the 
Windsor Shire Council to restrain them from 
obstructing a publi v highway called Belle Yue 
Terrace. The statement of claim alleges that 
in the year 1887 the Council passed a reso- 
lution that the highway be fenced down the 
centre and the lower part formed, and that they 
have ever since threatened and intended, and 
still threaten and intend, unless restrained, to 
obstruct the public highway by erecting longi- 
tudinally down the centre of the said public high- 
way a permanent fence, and by cutting down and 
forming a portion of the said public highway long- 
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itudinally between certain points and laterally 88 
feet, being one-half tbe width of the highway, to 
a depth of four feet lower than the remaining 
portions of the highway, and by permanently 
leaving the remaining portion in its then condition 
as a high level road. Whether an allegation that 
a public corporate body has ** passed a resolution " 
to do a certain work is a sufficient cause of action, 
it is not necessary to enquire, for the Council have 
in their demurrer pleaded that the acts complained 
of are within the lawful power and authority 
of the Council by statute, and, indeed, the whole 
argument has proceeded on the assumption that 
the work has been completed and is to remain a 
permanent portion of the formation of the public 
highway, — ^that there is no present intention to 
alter it, either now or hereafter. We have con- 
sidered the case, therefore, as one of alleged 
permanent obstruction of the highway. The 
Council contend that the facts set out in the claim 
do not sustain the allegation that this is an 
obstruction of the highway. 

If this is so, there must be judgment for the 
Council, or, if it is not apparent on the face of the 
claim, it must go to trial to determine the question, 
not as a question of conflicting engineering opin- 
ions as to the best mode of making the road, for 
with such questions the Court could not interfere, 
but on the plain issue whether the work com- 
plained of is a permanent deprivation of any part 
of the public right of highway. At common law 
the right of public highway extends lengthways 
and sideways over the whole length and breadth of 
the highway, and the enjoyment of this right can 
only be restricted by statutory authority. It is 
admitted that the public can pass and re-pass along 
the 88 feet lower formation on this road, but if 
they attempted to cross the whole width of the 
original highway of 66 feet, they would meet an 
impassable elevation of 4 feet with a fence at the 
top, where these so called lower and higher roads 
have been formed. Thus an obstruction of the 
passage from one side to the other of the 66 feet 
highway has been created by the work of the 
Councfl, and to that extent the public right of 



highway has been restricted. The defence is that 
this is merely a question of degree and is entirely 
within the authority of the Council under the 
statute, — that, although it is a permanent work, it 
is not an obstruction of the right of highway. It 
is not contended that the Council has any 
lawful power or authority to permanently obstruct 
the highway. In the course of the necessary 
making of public roads there must be some 
temporary obstruction; and hindrance arising 
from that, or from a temporary suspension of work 
on a road through failure of means, would probably 
give no cause of action against the Council, unless 
it were a public nuisance or dangerous. And 
under the Local WorlcM Loam Act of 1880^ sec. 6 
subsec. 5, loans may be granted for " roads properly 
cleared, Ac, and formed not less than half a chain 
wide at formation level," but there is nothing in 
the statute by way either of express or implied 
authority to the Council to retain that as the 
permanent condition of the road or highway. It 
is the alleged permanency of this work in tiie 
Windsor Shire which makes it unlawful if it is 
obstructive of the right of highway. Now, what 
authority has the Council under the statute in 
respect of roads ? The highway is allocated either 
by the Government or by a dedication to the use 
of the public by some private owner of land. By 
the Local Qovemment Act of 1678 (sec. 237), the 
Council " have the care, construction and manage- 
ment of all public highways, &c.," and they ^' may 
alter or increase the width, or cause to be raised 
or lowered, the ground or soil of any road, and 
may, for such time as may be necessary for that 
piurpose, close such road." By sees. 246 and 247, it 
is obvious that the highway is the road on the 
level fixed by the Council, either of its own motion 
or on being required to do so by any person 
interested in property abutting on the street. No 
question of an alteration of the width of the road 
arises in this matter ; it is merely one of obstruc- 
tion — admitted to be permanent — and the terms of 
the section just quoted show that the legislature 
contemplated a temporary stoppage of the road for 
the purposes pointed out by the section itself. In 
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BO far as it might be necessary for construction, 
there is, as we have said, by the very necessity of 
the thing, a power of temporary obstruction. The 
examples of higher and lower roads mentioned 
during the argument do not support the Council's 
contention. The roads which branch ofP to the 
wharves — say, at Howard Smith's ; at the Queen's 
Wharf, William Street ; and at the wharf near 
this court-house^'-^ffe instances of necessary ap- 
proaches to the wharves by means of narrower 
ways from roads of full width. The original 
highway is in each instance undiminished, and 
there is no obstruction on it. Then an instance is 
mentioned of three or four roads in the Bight, 
where it has been found impracticable to give each 
road its full width The law does not demand 
impossibilities, and when any question arises with 
reference to those roads it will be time enough to 
consider and determine it. No difficulty of that 
kind is pleaded here. There may be a breach of 
the law there, but, if so, it will not justify local 
authorities elsewhere in similar conduct, nor can 
we sustain it by a decision of this Court. The case 
of Sohbt V, the Municipality of Brisbane was 
strongly relied on for the Council. In that case 
the Corporation made the highway, and, in doing 
so, left the plaintiff's house on a precipice, without 
any approach to the highway. He sought to 
recover damages which he certainly had sustained 
in the depreciation of his property. We decided 
that the Corporation had authority by Statute to 
make the road, and as the Act gave no right to 
compensation, the plaintiff could not recover. 
There was no obstruction of the highway itself, 
and the Corporation was not required by law to 
make roads or approaches to the highway from 
adjacent properties. The statement of claim in 
this case shows an obstruction of the use of the 
half of the road between the two points therein 
mentioned. As that is admitted to be a perma- 
nent state of construction, there is a ground for 
relief, and the demurrer must be over-ruled with 
costs. Judgment accordingly for the plaintiff. 

Solicitor for plaintiff : Lon^, 

Solicitors for defendants : Sart ^ Flower, 



PEACE V, THE SHEBtFF OF QVEENBLAIO). 

Fieri Facias — Priority of registration on land — 
Eeal Property Act of J861, 25 Vict,, No. U, 
sec, 91 — SheriJTs sale, and satisfaction of 
prior claim, 

H., M. & Co. first, and plaintifif on a later date, delivered 
to the Sheriff writs of Ji, fa, against W. & D. Plaintiff, 
after delivery, registered his Ji, fa, in the Real Pro- 
perty Office against W. & D.'s lands. H., M. k Co. 
registered their writ on the land, some days later than 
plaintiff. The Sheriff then sold and conveyed under 
both writs, with notice from plaintiff that his^. /a. 
had been registered first, and of his claim to priority 
thereby. Instead of satisfying plaintiff's claim, the 
Sheriff paid the proceeds of the sale over to H., 
M. & Co., whose Ji, fa, was first delivered to him. 

Bddf that plaintiff was entitled to the proceeds of the 
sale, as his writ had priority over H., M. & Co.*b in 
respect of the land. 

Final judgment summons. 

The circumstances were as follow: — On 5th 
March, 1890, Hertzberg, Millingen & Co. delivered 
a writ of ^. fa, to the Sheriff, commanding him to 
levy £47 3s. 9d., with interest, poundage, &c. — ^in 
all £49 19s. 8d. — ^in an action by them against 
Winslow A Dando. On 21st March the Sheriff 
levied on the goods of the defendants in the action, 
and realised £22 2s. 6d., and paid over to Hertz- 
berg, Millingen & Co. £17 4s. On 25th March 
the plaintiff^s fi, fa. for £34 Is., against the same 
defendants, was delivered to the Sheriff, and on 
26th, the next day, it was lodged in the Beal 
Property Office for registration on Certificate of 
Title No. 64,571, and was registered on 31st 
March. The plaintiff had discovered the land to 
be the property of the defendants in the action. 
Hertzberg, Millingen & Co.'s fl, fa, was produced 
at the Seal Property Office on 14th April, and was 
registered 18th April, 1890, so that, although 
delivered to the Sheriff twenty days before 
plaintiff's, it was not lodged at the Eeal Property 
Office until nineteen days later than plaintiff's, nor 
registered until eighteen days later. On 14th 
May the Sheriff sold Winslow's land, and within 
an hour after the sale received a notice from 
Peace's solicitors, claiming the money on the 
ground that Peace's ^. fa, was first registered on 
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the land, and that there had been already a return 
of Hertzberg, Millingen & Go. This latter ground 
was incorrect, as the Sheriff had not made a return, 
but had held one sale under it, and the point was 
abandoned in argument. With this notice, the 
Sheriff kept the money four days, and then paid it 
over to Hertzberg, Millingen & Co. The question 
for the Court was whether the plaintiff's ^. fa., 
being registered on the land first, and the Sheriff 
having notice of plaintiff's claim to priority, the 
Sheriff should pay over the money to .Hertzberg, 
Millingen & Co. 

Lilley appeared on behalf of the plaintiff, and 
Byrnes y 8. G.y for the defendant. 

Lilley: The sale was under both writs. The 
first enactment bearing on this question was The 
Registration of Deeds Act, 7 Vict., No. 16, sec. 
21 (v. Fringes Stats., vol. 2, page 1,229). A 
statement of the law was contained in Williams 
V. Smith, 2 H. & N., 443, in a dictum of Baron 
Martin. Referred also to Harding v. Hall and 
others, 10 M. & W., 42 ; Mercantile Act of 1867, 
sec. 3 ; the Real Property Act of 1861, sec. 91. 
The 21st section of the Registration of Deeds Act 
was repealed by the Repealing Act of 1867, and 
was re-enacted by sec. 45 of Common Law Practice 
Act of 1867, but, by sec. 8 of the Repealing Act, 
was not to affect the Real Property Act of 1861, 
The Real Property Act must therefore be dealt 
with as if passed after the Common Law Practice 
Act. Plaintiff had priority of Hertzberg, Mil- 
lingen & Co. Referred to Wormwall v. Young, 6 
B. & C, 660. Hertzberg, Millingen & Co.'s writ 
could not affect the land as against the plaintiff, 
under sec. 91 of the Real Property Act, unless it 
was on the register, and it was not on the register 
until eighteen days after plaintiff's. The Sheriff's 
duty, when two writs were delivered to him, was to 
see if they were registered on the land. There 
were similar cases under the Registry Acts in 
England, when writs were registered in the C. P. 
Office: — Hughes v. Lumley, 24 L.J., Q.B., 57; 
Benham t>. Keen, 3, L. J., Ch., 129 ; Neave v. Flood, 
33 Beav., 666; Westhrook v. Blythe, 23 L.J., 
Q.H., 386. 



Byrnes: Defendant admitted that plaintiff's 
solicitors made their claim, but the Sheriff never 
admitted that claim. The question was whether 
Sheriff's law had suffered a change lately by the 
Real Property Act. The delivery of a writ to the 
Sheriff always bound the land. Under see. 91, the 
law was altered only with regard to the persons 
described therein. There was no mention of the 
Sheriff in the Real Property Act. The Sheriff 
was bound to obey that writ which came to hia 
hands first. The subsequent registration of the 
second writ delivered to him may have altered 
their position. If the Court decided against 
plaintiff under sec. 91, there is a change in Sheriff's 
law. The first writ bound the land, and the 
Sheriff was bound to satisfy that first writ. He 
had partly executed it ; other |)erson8 gave him 
notice, it is true, but they took no steps to stop the 
sale, although they knew that he was going to sell, 
and that that was the practice of the Sheriff^ s 
office. They lost their rights by allowing him to 
go on. His duty was to sell, not to inquire into 
priorities elsewhere. 

Lilley, in event of judgment for plaintiff, 
asked for costs, under the Sheriff*'* Act of 
1875. 

Lillet, C.J. : This is an application by the plain- 
tiff in this action against the Sheriff of Queensland 
for judgment, which I referred to the Court for 
its consideration, because it was represented to me 
that an important question arose as to the position 
of creditors under the Real Property Acts. It 
may be that the Real Property Act, with subse- 
quent changes in the law with respect to regis- 
tration and registries, has cast on the Sheriff a 
burdensome amount of duty not hitherto fallen 
upon his shoulders, but the Sheriff is an officer of 
the law, and is bound to know the law, and, 1 
presume, does know it. Occasionally questions 
crop up which even the judges themselves find 
difficulty in solving. There is apparently no blame 
attachable to the Sheriff here ; he appears to have 
followed the customary routine of his office. 
Other cases might arise on which a different 
decision, upon a different state of circumstances 
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from those before us to-day, might be given. 
Eut, confining ourselves to the law and the facta 
before us now, the matter appears to have arisen 
in this way. Hertzberg, Millingen & Co. appear 
to have delivered to the SherifE a writ of execution, 
by which he was authorised to sell the land and 
goods of the defendants. That writ ordinarily 
would take priority of all others coming in. 
Peace, the plaintiff, afterwards delivered his writ 
to the Sheriff, and he took the precaution which 
Hertzberg, Millingen & Co., the first creditors, 
neglected ; he registered his fi, fa, in the Real 
Property Office. It appears to me clearly that 
that gave Peace's writ a priority over the writ of 
Ilertzberg, Millingen & Co. in respect of the 
land. The Sheriff might have sold under 
Ilertzberg, Millingen & Co.'s exclusively, but 
he could only have done so subject to the right 
of Peace to have his writ reserved as a charge 
on the land, or to have it satisfied out of the 
sale under Hertzberg, Millingen & Co.*s writ. 
Peace registered his writ, gave the Sheriff notice 
thereof, claimed to have priority, and requested 
him to sell. The Sheriff then, having both writs 
in his hands, proceeded to sell, and sold, and has 
conveyed under both of these writs. He has, 
therefore, in respect of the land, extinguished the 
writ of Peace, who was on the registry. The 
Sheriff having tke proceeds in his hands. Peace's 
solicitors then claimed to have his writ first satis- 
fied. The Sheriff, instead of satisfying the claim 
of Peace, and then applying the proceeds, as far as 
they would go, to Hertzberg, Millingen & Co.'s 
claim, disregarded the former, and, instead of 
satisfying Peace's claim, applied the money to 
Hertzberg, Millingen & Co.'s. By doing that he 
added largely to the value of the property to other 
persons, and he deprived Peace of the fruits of his 
execution. The Sheriff may do that, but, if he 
does, he will be in the position of other persons 
who commit trespasses; he or the G-overnment 
must pay for it. Instead of paying the money to 
Peace, he paid it to someone else. Therefore 
judgmeat must go against the Sheriff for the 
amount claimed, with costs. 



Real, J.: I have nothing further to add. 
Looked at in any possible way, the property was 
sold free from Peace's execution. It, therefore, 
was worth the amount of Peace's execution more 
than the interest of the judgment creditor, and 
that execution was a charge on it. The Sheriff 
received the money free from Peace's execution, 
and has paid it away to someone else. It is clear 
that Peace is entitled to it. Therefore judgment 
must go. 

Solicitors for plaintiff : Atthow^ Bell Sf Stumm, 
Solicitor for defendant : 6W//, Crown Solicitor, 



LiLLBT, C.J. 30th July, 1B90, 

AKD AUGUST SITTlNaS OF FULL COURT. 

OOBRIE V. GOLDSMITH. 

Practice — Cross-examination upon affidavits in 
support of new trial — Depositions of deponents 
for Full Court taken and certified 6y the 
Registrar — Granting of new trial on ground 

of fresh evidence. 

Upon the croukexamination and re-examination of de- 
ponents as to matter in their affidavits filed in sap- 
port of a motion for a new trial, which had been 
ortlered to be taken after the granting of the mle 
nisiy the Registrar mnst take the depositions and 
certify them, for the use of the Full Court along with 
the affidavits in respect of which they had been 
taken. 

Affidavits can be filed on both sides on a motion for a rule 
absolute for new trial on the ground of discovery of 
fresh evidence, though only to establish the probability 
of a change in the result of trial, not to establish 
the truth of the facts. The sole question to be 
decided on the motion is whether there is a probability 
of the new evidence inducing the second jury to upset 
the verdict of the first jury. 

The plaintiff obtained a verdict and judgment 
in the action at the civil sittings of the Supreme 
Court in May, 1890. 

The only question for the jury had heen whether 
the signature to a receipt was the signature of the 
plaintiff. 

The defendant obtained, at the June sittings of 
the Full Court, a rule nisi for a new trial of the 
action, on the ground of discovery of fresh 
evidence. The rule nisi was granted on afiidavits 
of the defendant and one Papst, who swore to the 
nature of the fresh evidence. 
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On 25th July, 1890, Byrnes, for the plaintiff, 
obtained at Chambers an order under O. LVII., r. 
6, for the cross-examination and re-examination 
before the judge of the deponents named, and of 
any others on either side whose affidavits should 
be ^eA in reference to the alleged new evidence. 

On 30th July, 1890, Byrnes appeared on behalf 
of the plaintiff, to cross-examine the defendant's 
deponents ; and Lilley to cross-examine the 
plaintiff, who had filed an affidavit in reply. 

Lillet, C.J., in directing that the Registrar 
should take the depositions of the witnesses, said : 
The practice is convenient. The evidence is to be 
received here as in an action, by cross-examination 
and re-examination on the affidavits sworn. It is 
to be used by the l\dl Court. Necessarily the 
evidence taken here must be presented to the Pull 
Court in addition to that of the affidavits, and the 
Registrar must certify to that evidence taken here 
for the use of the Judges in the Full Court. My 
notes are not matter to go before the Full Court: 
a judge does not certify to his notes. I think 
this is a convenient practice, and it is the course 
we will take here. 

The fresh evidence alleged to have been dis- 
covered • was that Fapst had overheard plaintiff 
talking to a companion in a public room in a hotel, 
and that plaintiff had said, ** I signed the damned 
receipt, but I do not know what was in it." This 
was a few weeks after Fapst had landed in Queens- 
land ; he did not know plaintiff or defendant at 
the time, or anything about them. The name 
G-oldsmith occurring in the conversation attracted 
his attention. He was employed by G-oldsmith 
as gardener about twelve months later; and 
when he saw a report of the hearing of this action 
in the paper, he told G-oldsmith that he knew 
something very important to him, and then went 
to defendant's solicitors, and told them the circum- 
stances. Goldsmith corroborated Fapst, except that 
he deposed to Fapst having told him eveiy thing at 
the time. Their evidence was denied completely by 
the plaintiff. Another affidavit, by Wm. McKean, 
deposing to a conversation in a hotel between him 
^nd plaintiff on the occasion of their first meeting 



with one another, on a day subsequent to the date 
of the granting of the rule fim, was put in by 
Lilley. 

Byrnes objected to its admission, and declined 
to cross-examine the deponent ; he asked that his 
client's rights thereon be saved until the decision 
of the Full Court. 

McKean deposed to an admission to him by 
plaintiff that he had signed the receipt pBx. No. 4 
in the action], " but I did not know exactly what 



was in it." 

At the August Sittings of the Full Court, 

Lilley and Woolcock, for the defendant, ap- 
peared to move absolute the rule nisi for a new 
trial; and Sir 8, W, Griffith, Q.C, A.a,, Byrnes, 
S.O., and Power with him, for the plaintiff, to 
oppose. 

Lilley, after having read the affidavits of Fapst 
and defendant, asked leave to read McKean*s. 

Griffith objected, on the ground that the affi- 
davit had been sworn after the granting of the rule 
nisi, and it did not relate to the same matter 83 
those of Fapst and defendant. It should not be 
admitted. Anderson v. Tittnas, 36 L.T., N.S., 711. 

The affidavit was admitted and read, and the 
deponent's deposition, on cross-examination and 
re-examination before the Court, taken by the 
Registrar. 

The depositions taken before The Chief Justice 
on 30th July were then read. 

Byrnes tendered an affidavit by the plaintiff, in 
reply to McKean's, sworn that day. 

Lilley objected ; the question was whether there 
was a case on fresh evidence for a new trial, not 
whether the plaintiff could contradict defendant's 
evidence. He could find no authority fop reading 
affidavits on that motion at all. 

Griffith, as to affidavits, referred to Chiity's 
Brae., 14th ed., 1,390. Fractically the argument 
for defendant was that plaintiff had no right to be 
present, notwithstanding the primary rule of audi 
alteram partem. 

Lillet, C.J. : There is no reason why affidavits 
should not be filed by the plaintiff to prevent the 
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matter going to a second trial where it would be 
unnecessary. This affidavit ought to he read here. 
JLille^, in support of the motion, cited JSforris v. 
Freeman, 3 Wils., 88 ; Broadhead v. Marshall, 2 
W. BL, 955 ; Thurtell v. Beaumont, 1 Bing, 339 ; 
Ansdell v. Ansdell, 4 M. & Or., 449 at 456; 
Andergon v. Tiimas ; Egdin v, Somer, 10 Vict., 
L.B., Law, 353. 

Oriffith: This was a case which seldom occurred, 
but there were rules to be discovered in the re- 
ported cases. Beferred to Tidffs Brae, 9th ed., 
906 ; IaMs Brae., 3rd ed., 631 ; Chitty's Brae., 
13th ed., 1,220; and Broadhead v. Marshall. 
Was there a high degree of probability that the 
second jury would believe the story of those new 
witnesses, assuming their evidence to go to the 
jury contradicted ? The question was not whether 
the new evidence was true, but whether it was to 
be controverted, and whether it would strengthen 
the case as it had already been presented to a jury, 
and whether it was likely to induce the new jury to 
upset the verdict of the first jury. Beviewed 
Norris v. Freeman, Thurtell v. Beaumont, Ans- 
dell v. Ansdell, Egdin v. Homer, and Anderson 
V. Tifmas, cited for defendant, and cited Dickinson 
v. Blake, 7 Br. B.C., 177 ; Weak v. Calloway, 7 
Price, 677 ; A. O, v. Woodhead, 2 Price, 3 ; Ward 
V. Ream, 10 Vict., L.B., Law, 163 ; Davies v. 
Brecknell, L.B., 3 P. A D., 88 ; Morley p. Smith, 

3 Aust. Jur., 108; and Bartlett v. Biekersgill, 

4 East., 577 n. He then discussed the new evi- 
dence on its merits, and contended that the case 
was improbable and contradictory. On those 
grounds, the motion should not succeed ; if a new 
trial were granted, it should be on the condition 
of the payment of the costs of the former trial, 
and of this application. 

Bower and Byrnes followed on the merits. 

Lilley in reply, distinguished Norris v. Free- 
man, Anderson v. Titmas, and Davies y. Brecknell; 
and cited in addition, Tillymill v. Wharton, 2 
Vem., 378; and Qibhs v. Hooper, 2 M. & K., 
353. The contention for plaintiff was that the 
Court should say Papst and McKean were not 
worthy of credit. Their evidence warranted the 
p 



granting of a new trial. As to the costs of the 
first trial, they should be costs in the action; 
DanielVs Chancery Brae., 6th ed., 778. If de- 
fendant had to pay, and afterwards won the action 
on the new trial, he would be burdened with the 
first costs of an action which should never have 
been brought. 

Wooleoek followed on the merits. 

Oriffith referred to Chitty's Brae, 1,220, and 
to the fact that defendant had presented a debtor's 
petition in insolvency to the Court. 

Lillet, C.J. : The question here is whether 
there is a probability of the new evidence inducing 
a new jury to upset the verdict of the first jury. 
I think Baron Cleasby went too far in Ander- 
son V. Titmas ; " conclusive " is strong language 
in regard to moral probabilities. Baron Huddle- 
stone's view is the right one. I certainly 
hold that affidavits can be filed on both sides on a 
motion of this nature, though only with a view 
to establishing the probability of a change in the 
result of the trial, but not to establish the truth or 
otherwise of the facts on such application. They 
must go before a jury for establishment. I will 
examine the exhibits again, for a reason I will not 
say anything about, and I will not, of course, 
canvas the facts in my judgment. 

C.A.V. 

On the 14th August following, judgment was 
delivered as follows : — 

Lillet, C.J. : I will do what I said I would do — 
abstain from any consideration or reflection on 
the facts, either on the old case, or on the state- 
ments for a new trial. 1 will grant a new trial, 
but upon condition that the defendant give security 
within one month after taxation in one or more 
sureties, to the satisfaction of the Begistrar, for 
payment of the taxed costs of the first trial, or 
deposit in Court the amount thereof, to be paid to 
plaintiff should the defendant fail on the second 
trial. Should the defendant succeed on the second 
trial, then all the costs of the second, including 
those of the first trial, are to be costs in the action, 
to be paid to the successful party. 

Mb. Justice Beal, who had been counsel for 
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the defendant Goldsmith, concuired in the judg- 
ment for conformity sake, to make it the judgment 
of the Court. 

Solicitors for plaintiff : Lilley Sf O' Sullivan. 
Solicitors for defendant: Ohambers, Bruce Sr 
MeNab. 



iN CHAMBEBS. 

Lillet, C.J. 18th June, 1890. 

In re chables freitch, in liquidation. 

Liquidalian resolution— Debtor's discharge^ Dele- 
gation by creditors of power to grant discharge 
■—The Insolvency Act, 88 Vict., No. 5, r. 286. 
Tht Iwfolvency Act qf 1874 gives no authority to creditors 
to delegate to anyone the power to grant a discharge 
to the debtor. They moat exercise that power them- 
selves. 

Stumm (solicitor) moved for the issue of a cer- 
tificate of discharge to the liquidating debtor, in 
accordance with a special resolution of the creditors 
passed at a meeting held by them on 8th April. 
The resolution was " that the granting of the cer- 
tificate of discharge to the debtor be left in the 
hands of the trustee." Eeferred to r. 236, Insol- 
vency Act, and to In re Hope, 9 Ch.D., 398. 

Lillet, C.J.: There is no authoritj in the 
Statute for creditors to delegate their power to 
resolve whether the debtor shall be discharged; 
they must exercise that power themselves, not 
delegate it. Motion refused. 

Solicitors for liquidating debtor : Atthow, Bell 
l[ Stumm. 



Lillet, C. J., in Chambbbs. 18th June, 1890, 

AND AUGUST SITTWaS OF THE FULL COURT. 



8PABK8 V. HABPSB JlSD CO. 

Praeiiee— Insolvent plaintiff trustee joined as 

plaintif after entry of judgment— Trustee's 

disclaimer — Vacation ofjudgmmt. 

The plaintiff in an action, after obtaining judgment, was 

adjudicated insolvent, and in due course received his 

certificate of discharge. His trustee filed a disclaimer 



in the action. The defendants applied for leave to 
appeal to the Privy Council, and were refused leave. 
On the unopposed application of the trustee, his 
name was struck out of proceedings. On the subw- 
quent application of defendants before the Full 
Court, the trustee's name was restored to the record 
and the judgment in the action vacated, with costs of 
the action to the defendants, on the condition that 
they undertook to recover their costs as a debt afpunst 
the estate, and not against the trustee or the insol- 
vent. Costs of the motion were alto allowed both 
parties out of the estate, the trustee's in priority. 
Defendants were to have the amount of prior divi- 
dends paid in the estate ; but the trustee must not 
disturb the dividends paid. 

Plahttipf had obtained a judgment against 
defendants, with an injunction restraining the 
latter from using a label for " French Coffee," 
which the jury had found to be a fraudulent 
imitation of plaintiff's label. 

The case is reported at 3 Q.L. J., pp. 158, 201, 
and ante p. 11. 

Plaintiff afterwards was adjudicated insolvent, 
and had been granted his certificate of discharge. 

On 18th June, 1890, Feez for the defendants, 
moved for leave to appeal against the verdict and 
judgment to the Privy Council. 

Byrnes, for the trustee, opposed on the ground 
that. Sparks had gone insolvent, and had received 
his certificate; his trustee had disclaimed in the 
action. 

His Honoue refused defendants leave to pro- 
ceed; and, on Byrne's application, ordered the 
trustee's name to be struck out of the proceedings, 
on the ground of disclaimer, with costs. 

At the August sittings of the Full Court, the 
Court was moved to restore the trustee's name to 
the proceedings, as a plaintiff ; and to vacate the 
judgment entered in the action in favour of the 
original plaintiff. 

Sir S. W. Oriffith, Q.G., A.G., Feez with him, 
appeared for the defendants ; and Byrnes, S.G.^ 
for the trustee. 

Griffith : The motion was in the nature of an 
appeal from The Chief Justice's order at Cham- 
bers. The plaintiff was gone; and his trustee 
would not move; and defendants now appealed 
from the order striking out the trustee's name as 
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a plaintiff. Defendants could not do anything 
without the trustee being there, and they were 
entitled to have the judgment vacated. 

LiLLST, C.J. : I will be glad to hear your 
authoritieiB, although I am with you, as I was 
below. If the ineolTent is gone, he must abandon 
the judgment. If the trustee says he will not go 
on, then you can ask us to get it out of your road 
and give you costs. If he will go on, then you 
have your right of appeal. 

Grijiik cited Daniell t. Harding, 1 Y. & Coll. 
Ch. Ca., 436; AhhoUan t. Qreg, 19 W.B., 340. 
Plaintiff's right was gone ; Jackton v. N.E, Bail- 
way Co,, 5 Ch.D., 844 ; Emden v. Carte, 17 Ch.D., 
768 ; Warder v. Saunders, 10 Q.B.D., 114. The 
existing judgment could not benefit anyone ; the 
insolvent could not, and the trustee would not 
take it up. The order would be not to reverse, 
but to vacate the judgment. 

Bymet : The trustee must not suffer in regard 
to costs. Cited United Telegraph Co., v. Baieano^ 
31 Ch.D., 630. If costs were allowed, they should 
not disturb the previous dividends which had been 
paid in plaintiff's estate. 

LiLLST, C.J. : The trustee's name must be re- 
stored. The judgment in Sparks v. Harper will 
be vacated ; give defendants their costs, on their 
undertaking to recover them as a debt against the 
estate. They must have the prior dividend, if there 
is money to pay it, but the trustee need not disturb 
the dividend paid. Here there will be no personal 
results to Hparks ; this concerns his estate alone. 
In United Telegraph Co, v. Bassano, it was with- 
out costs against the Official Receiver. Here they 
are to have their costs not against the trustee, or 
insolvent, but against the estate ; they undertaking 
to prove for them against the estate, not other- 
wise. Let the judgment in the action be vacated; 
defendants to have their costs of action, including 
the costs of this motion, they undertaking to prove 
for them against plaintiff's estate, and not seeking 
to recover them otherwise. 

Byrnes : As to costs of the motion, the trustee 
was struck out and defendants have brought him 
here. He should have costs of the application. 



Lillet, C.J. : It is convenient to have him 
here. Allow the trustee his costs of this motion 
out of the estate in priority. 
Solicitors for trustee: Chancre, Brmce^ Mb Nab, 
Solicitors for defendants : Hart Sf Flower, 



Beal, J. 23rd July, 1880. 

In re the will of johk hicks, of balulbat, 

VICTOEIA, DECBASEX), AND In re PETITIOir 
OF THE QUEEKBLAITD PBBMAITEKT TBU8TBX, 
BXEGUTOB, AXB FIITAKCB AOESTCT COlCPAlTy, 
LIMITED. 

Practice — Administration by Trustee and Executor 
Company as attorneys for Executors in Vic- 
toria — Queensland Permanent Trustee, Ex- 
ecutor, and Finance Agency Company, Limited^ 
Act, 1888, sections 3 and 11, 

The Qneensland Permanent Trustee, Executor, and Finance 
Agency Company, limited, applied by petition for 
letters of administration with will annexed, as the 
lawfully constituted attorney of the Ballarat Execu- 
tors and Agency Company, Limited, and Wm. £. 
Seoomb, to whom probate had been granted ia Vic- 
toria. The testator had left personal property in 
Queensland. Under sections 3 and 11 of The QueenS' 
land PermaneiU Trustee, Executor, amd Fmanee 
Agency Company, LmiUd, Act, an order was granted 
as prayed. 

This was an application that letters of adminis- 
tration of the estate of the deceased, John Hicks, 
within the Colony of Queensland, with exempli- 
fication of the will annexed, should be g;ranted 
to the petitioning Company, as the lawfully 
constituted attorney of the executors ' named 
in the wiU. The executors were the Ballarat 
Executors and Agency Company, Limited, and 
Wm. E. Secomb, to whom probate of the will 
had been granted by the Supreme Court of 
Victoria. It appeared that the testator was 
entitled to personal estate in Queensland, and the 
executors being desirous of appointing some one 
in this colony to apply for letters of administra- 
tion, with the will annexed, had appointed the 
petitioning Company tiieir attorney. 

The 11th section of The Queensland Permanent 
Trustee, Executor, and Finance Agency Company^ 
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Limited^ Act, authorises the petitioning Company 
to act under any power of attorney ; and by the 
third section, the Company is authorised to apply 
for and obtain letters of administration, in all cases 
in which a private person may so apply. In te 
OilUtfs Trusts, L.T., of 28th December, 1889, p. 
152, was cited by Byrnes, 8. G., counsel for the 
petitioner, in which a firm of solicitors in London, 
was granted a vesting order on the petition of a 
Trustee and Executor Company, in Victoria, who 
themselves had received authority to act from the 
trustees appointed under the will. Order as 
prayed. 

Solicitors for applicants: Wilson, Neu>man- 
Wilson Sf Hemming, 



LxLLBT, C.J. 15th August, 1890. 

In the Will of john fbedebick koloitby, 

DECEASED. 

Practice — Trustee, Maecutor, and Agency Company 

as surety to bond of Administratrix — Treasury 

certificate of amount deposited by Company — 

Queensland Permanent Trustee, Executor, and 

Finance Agency- Company, Limited, Act, 1888, 

sees. 8 and 10. 

On an application to appoint tlie Queensland Permanent 
Trastee, Executor, and Finance Agency Company, 
Limited, aa surety to the bond of an administratrix, 
the certificate of the Under-Secretary to the Treasury 
that £20,000 was inyestod in debentures under sec. 8 
of The Companies Act qf 1888 was required before it 
could be accepted as a surety. 

Chambers (solicitor) as attorney *¥or Mary 
Moloney, widow, under power of attorney applied 
that the Queensland Permanent Trustee, Executor, 
and Finance Agency Company, Limited, be ac- 
cepted in lieu of private parties as sureties to the 
bond to be given by her in this estate. Eef erred 
to The Queensland Permanent Trustee, Executor, 
and Finance Agency Company, Limited, Act, sec. 
10, 

The Registrar, who had referred the matter 
before the Judge in Chambers, was present. 

LiLiiBT, C.J., said the Court must be satisfied as 



to the financial position of the Company, and made 
the following order: Accept the Company as 
surety, subject to the filing of the certificate of 
the Under-Secretary of the Treasuiy as to deposit 
of debentures imder the statute, sec. 8. 

Solicitors for Executrix : Chamhert, Bruce i[ 
McNab. 



Beal, J. 



26tfa September, 1890. 



MtTNICIPALITT OP BOCKHAKPTOK r. BICHABDS05. 

Valuation of land— 62 Vict., No. 9, #. 2— Notice 
qf appeal — Jurisdiction — Person aggrieved. 

A ratepayer gave notice of liis intention to appeal against 
a valuation under sec. 2 of The ValwUion Amendment 
Act of 1888, but did not state that he thought himself 
aggriered by the valuation. 

The notice of particular valuation being given to such 
ratepayer as owner and occupier, 

Held, that by necessary implication the ratepayer ww 
taken to have thought himself aggrieved^ smd that the 
Justices had jurisdiction to hear such appeaL 

Rex V. Jwtice» of Euex, 5 B. & C, 41 ; Rex v. Bond, 6 
Ad. ft E., 905, distii^uiBhed. 

HeTiley v. Hart, 4 W.W. ft A'B., L., ie2, foUowed. 

Appeal by way of special case from a refusal of 
the Police Magistrate at Bockhampton to hear an 
appeal from a valuation by the Municipality of 
Eockhainpton. 

The appellant had received a notice of valuation 
on certain land within the said municipality, and, 
desiring to object thereto, handed in a notice in 
writing under section 2 of The Valuation Act 
Amendment Act of 1888, stating that it was his 
intention by his solicitor to appeal, at the sittings 
appointed for hearing such appeals, against the 
valuation as per Notice of Valuation No. 279, in 
respect of allotments, &c. 

The respondent objected that the notice did not 
state, nor could it be gathered therefrom by 
necessary implication, that the appelhuit thought 
himself aggrieved. The Police Magistrate held 
that he had no jurisdiction, and upheld the ob- 
jection, and declined to hear the appeal. 

Byrnes, S.-G, for the appellant, submitted 
that the technical objection could not be upheld. 
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The old cases on the matter were not followed 
in a recent case in Victoria, Henleff v. Sart^ 
4 W.W. A A'B., L., 162. The notice of appeal 
implied that the appellant thought himself 
aggriered. 

- Lillejf^ for respondents : All persons have not a 
right of appeal under this section. To give the 
Justices jurisdiction, the appellant must state that 
he thinks himself aggrieved. The notice is merely 
a notification of intention to appeal. The notice 
should state whether the appellant objects to the 
amount or the principle of the valuation. The 
authorities are all in favour of this construction. 
Rex V. Bondy 6 Ad. A E., 905 ; Rex v, Juetieet of 
RsMex, 5 B. & C, 41; Rex r. Inhabitantn of 
Blaekateton, 10 B. & C, 792; Rex v. West 
Biding of Torkihire, 7 B. & C, 678 ; Corio Road 
Board r. Galletly, Vict. L.R., 1 W.W. A A'B, 
L., 85. 

His Honour thought that the notice of valuation 
No. 279, mentioned in the notice of appeal, could 
be read therewith, and proposed to send back the 
case for amendment. 

By consent of counsel for the parties, the case 
was amended by inserting the notice of valuation! 
which identified the appellant as the occupier and 
owner. 

Seal, J. : This is an appeal on account of a 
valuation. The appellant gave notice of appeal 
against a particular valuation, specifying the 
number of the valuation notice to which he ob- 
jected, and the numbers of the allotments. The 
cases cited seem to me distinguishable, in as much 
as this is not a general rate. The only person 
interested is the individual, and if he is not 
aggrieved it is impossible for anyone else to be so. 
The Justrces have to say whether he has proved 
that he is aggrieved. . The case stated is defective) 
in as much as the notice of valuation is not incor- 
porated ; but, as the parties consent to an amend- 
ment, I will take the notice as part of the case. 
In that notice the appellant is identified both as 
the occupier and owner of the land valued, and 
consequently no one else could be aggrieved. 
Under the circumstances, I consider that by the 



notice of appeal there was a necessary implication 
that the appellant thought himself aggrieved, and 
I remit the case to the Justices to hear the appeal 
on a day to be fixed. There will be no order as to 
costs. 

Solicitors for appellant : Daly If Sehaeht 
Solicitors for respondents: Reet R, ^ Sidney 
Jones, 



OCTOBER SITTINGS OF THE FULL COURT. 



In the matter of osoros pattsk adahs. 

Solicitor— Admission of— Reg, Qen,, 12th Dee., 
1679 — Seroiee of less than Jive years. 

An application for admisaion aa a solicitor by a barriater, 
•olicitor, proctor, and attorney of Tasmania, who was 
an Aasociate of Arts, and qualified by a local statute 
to admission there, after a service under, articles for 
four years, refused; and the applicant ordered to 
serve another year and to pass the necessary exami- 
nations here. 

The Court will look behind a certificate granted else- 
where, and order the fuU period of service before 
admission. 

In rt (TBrien, 3 Q.L.J., 99, foUowed. 

Where the two professions of barrister and solicitor are 
indiscriminate in the applicant's country, admission 
as a solicitor only will be granted by this Court. 
Where the professions are separate, admission will 
be granted in the several capacity, if the applicant 
is otherwise admissible under the rules of the 
Supreme Court. 

Lilley moved the admission as a solicitor of 
George Patten Adams, a barrister, solicitor, proc- 
tor, and attorney of the Supreme Court of Tas- 
mania. Mr. Adams had not the certificate of the 
Board of Examiners for solicitom. 

Rutledge for the Board, stated that in the face 
of O'Brien's case, 3 Q.L. J., 99, the Board had no 
alternative but to refuse the application for a 
certificate. Mr. Adams had obtained the degree of 
Associate of Arts, and served under articles for four 
years to the Solicitor-Gheneral of Tasmania, and 
thereby became entitled to admission under The 
Legal Practitioners' Act as a barrister, solicitor, 
proctor, and attorney. Mr. Adams now sought to 
be admitted here as a solicitor. 
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Lilhj/ moTed under rule 17 of Bs^, Oen,^ 12tb 
December, 1879. O^Brien^s caae was distinguisli- 
ftble. Hie Court held there was an evasion in 
that case. Mr. O'Brien made two applications. 

LtLLBT, C.J. : I can't see how this case differs 
from that of O'Brien. 

BxAL, J. : Mr. O'Brien only did what the law 
allowed him. He was quite right in that. 

LiLLST, C.J. : Yes, that case was not a decision 
merely on the ground of evasion. We have not 
extended a privilege which was granted to a local 
institution. Our rules may require revision, but 
that is a matter for future consideration. Mr. 
Adams may be admitted after service of another 
year, and must pass an examination. This may be 
taken to be a decision that in any country or 
colony where the two branches of the profession 
are indiscriBiinate, admission will be granted 
here only as a solicitor. If the branches are 
separate, then admission may be granted either as 
barrister or solicitor, if our rules allow it. 



Be TUR WILL or mabt kblly, deceased. 

Will — OonstruetioH — Devitable interest — Period 
of vetting — Beeiduary estate. 

M. K. by her will, devimd to her daughter M. C. B., 
Gharlemont House and its contents, until her grand- 
daughter L. M. S., became 21, and then to the said 
L. M. S., for her own property. M. A. B. died when 
L. M. S. was 16 yean of age, and by her will 
devised her interest, in the above property, to her 
daughter B. C, until L. M. S. became 21. 

Held that the interest of L. M. S. did not vest till she 
became 21 ; and that M. A. B. had an estate till that 
period, and could devise the same till L. M. S. 
attained 21 ; and that B. C. was entitled to the 
rents and profits of Gharlemont House, till L. M. S. 
became 21. 

Qtuurt, if L. M. S. died before 21. 

PiTiTlOK for the opinion of the Court, on the 
construction of a will by the executors and trustees. 

Mary Kelly, deceased, by her will bearing date 
19th April, 1888, appointed James Landy and 
Gheorge Connolly, trustees and executors of the 
said will, and devised amongst other things not 
necessary to be herein set out, her residence known 



as Charlemont House, and its contents, to her 
daughter Mary Ann Bolger, until her grand- 
daughter Louisa Maude Stewart, attained the age 
of 21 ; and then the said residence and its con- 
tents, were to be delivered up to her said grand^ 
daughter, for her sole and separate property. 
Mrs. Kellj^died on the 2l8t September, 1889, and 
Mrs. Bolger on the 28th March, 1890. Mrs. 
Bolger appointed the said James Landy and George 
Connolly, her executors and trustees, and be- 
queathed all her right, title, and inter^, ander 
Mrs. Kelly's will, to her daughter Blanche Clyde, 
and requested that the said Blanche Clyde should 
be allowed to occupy Charlemont House, free of 
rent and charge, until the said Louisa Maude 
Stewart became 21. Lousia Maude Stewart was 
16 years of age at the date of Mrs. Bolger's death. 
The opinion of the Court was asked upon tbe 
following : — 

1. How should the petitioners dispose of tbe 
furniture mentioned in the petition, and the rents 
of Charlemont House, since the decease of Marj 
Ann Bolger, until Louisa Maude Stewart attained 
the age of 21, if she lived to attain that age, or if 
she should die under that age ? 

2. If Louisa Maude Stewart should die under 
the age of 21, then upon what trusts would tbe 
petitioners hold the furniture and Charlemont 
House? 

3. In what manner should the costs of the 
application be paid or provided for P 

Pain for the executors and trustees, explained 
that the same persons were trustees under the will 
of Mrs. Kelly, and also that of Mrs. Bolger, and 
were therefore doubly interested. Mrs. Bolger's 
interest lasted till Louisa Maude Stewart was 21, 
and was an estate till a certain time. An estate 
pur autre vie was devisable by 31 Vic, No. 4, sec. 
36. The greater includes the less, and a fortiori 
Mrs. Bolger had a right to devise her interest, and 
Blanche Clyde was entitled to the use of Charle- 
mont House and its contents, dmring the remainder 
of the period. 

Lilley for David Ghalloway Stewart, guardian of 
Louisa Maude Stewart, and Mary Margaret 
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Stewart, beneficiaanes under the will of Mrs. 
Kelly. The interest of Louisa Maude Stewart 
Tested inatanter on the death of Mrs. Kelly, but 
not indef easibly. It was liable to be divested if 
she did not reach 21. Jarman on Wilh, 809 ; 
Andrew v. Andrew ^ 1 Ch.D., 410; Thureian v. 
Austejf, 27 Bearan, 335; Bidqway t. Bidgwayy 
20 L.J., Ch., 268; Ootck v. Foster, L.E. 6, 
Eq., 311. Mrs. Bolger had a life estate by 
implication. 

Wilsan for EUen Bolger, the representatiTe 
of the residuary legatees appointed by the Court. 
Louisa Maude Stewart was not entitled to enjoy 
the rents and profits of Charlemont House, till 
she attained 21. The words "and then" in 
the wiU, were equivalent to " as soon as." There 
was no word to shew that Mary Ann Bolger*s 
representatives were considered. 

BKA.L, J. : There is nothing to shew they were 
not considered. Mrs. Bolger had an user. Is it 
not a term ? 

TFilson cited Jarman, (4th ed.,) 651, 313; 
Feame^e Contingent Remainders, 543 ; Me Johson, 
44 Ch.D., 154. If Louisa Maude Stewart was not 
entitled till she attained 21, and Mrs. Bolger had 
no devisable interest, the residuary devisees were 
entitled to the rents and profits. 

Lillet, C.J. : If Mrs. Bolger's interest was in 
the nature of an estate, she would have some dis- 
posing power with regard to it if it was not to 
determine with her life. If it were to terminate* 
with her life, it went to the residue or vested im- 
mediately in the person to whom it was absolutely 
given. It seems to me, looking at the peculiar 
nature of the will, especially to the use of the 
word "estate," and the subsequent mention of 
the " Charlemont Estate," that it was a gift to 
Mrs. Bolger until Maude Stewart attained the age 
of 21, when it divested from Mrs. Bolger, and 
vested in Maude Stewart as her property. It 
being an estate of whatever nature, it was devis- 
able by the will, and Mrs. Bolger had devised it by 
her will. It would not therefore fall into the 
residue ; it would go according to the provisions 
of Mrs. Bo1ger*s will, until Maude Stewart attained 



the age of 21. She would take her interest, but 
in the meantime it would go subject to the pro- 
visions of Mrs. Bolger's will. Costs to all parties, 
as between attorney and client, allowed out of the 
estate. The Court will not consider such a sad 
contingency as Miss Stewart's death, the presump- 
tion being in favour of life. 
Bbal, J., concurred. 

Solicitors for trustees : Bunion. 
Solicitors for D. Or, Stewart : Lilley ^ O' Sul- 
livan. 

Solicitors for residuary*devi6ees : WiUon, New- 
man- Wilson ^ Hemminy, 



OOBBIB V. QOLDBKITK. 

Practice — New trial — Setting aside order absolute 
— Former judgment restored. 

An order absolute for a new trial had been granted, sab- 
ject to the defendant giving security for or paying 
into Court before a certain date, the amount of taxed 
costs of the previous trial. 

On failure by defendant to comply with the said conditions, 
an order was made setting aside the rule absolute, 
and the prior judgment was consequently restored 
without an order. 

Byrnes, 8,0., applied to set aside an order 
absolute for a new trial, on the ground that 
the conditions subject to which the order had 
been granted, had not been complied with, and for 
an order restoring the former judgment, and the 
relief thereby given. The defendant's solicitors 
admitted service of the notice of motion. 

LiLLKT, C.J. : The order is set aside. The 
order nisi for a new trial being now gone, there is no 
need for an order restoring the prior judgment, 
which stands. The defendant must pay the costs. 

Solicitors for plaintiff : Lilley Sf O* Sullivan. 
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HABBIES V. HABTDT. 

Practice — Jurisdiction of Northern Court — 
l^e Supreme Court Act of 1889, section 
11 — Appeals from northern judges — Motions 
for new trial. 

By section 11 of Th€ Supreme CouH Act qfl889, 53 Vict., 
No. 17, which confers upon the northern judges within 
the northern district, all the jurisdietion of the Court 
" except jurisdiction on appeal from a decision of a 
judge of the Supreme Court," general powers are 
given ; and an extended construction should not be 
put on the words '* appeal from a decisionof a judge." 
If two constructions of those words are possible, the 
limited construction is (he proper one. As the law 
stood before the Act, appeals were always dealt with 
in various Acts and rules of Court, as matters coming 
from a judge alone, and as distinct from new trial 
motions. The Northern Supreme Court is excluded 
by this section from hearing an appeal from the 
decision of a judge sitting alone, or where he has 
directed a jury to find a verdict for either party, or 
where he has entered judgment on admitted facts upon 
motion,— the jury having been dlschai^ged. In all 
other cases, where there is a mixed function of judge 
and jury, and in all applications for a new trial, the 
proceedings should be talcen before the Northern 
Supreme Court. 

Appeal from an order of the Northern Supreme 
Court discharging a rule nisi for a new trial. 

The action was brought on two promissory 
notes, made by one Damke, in favour of defend- 
ant, and endorsed by defendant to plaintilE. The 
defence was that defendant endorsed as surety for 
Damke, and took a bill of sale over his stock and 
furniture, which plaintiff had sold to him. The 
promissory notes were in part payment. One 
promissory note was dishonored, whereupon plain- 
tiff took possession of defendant's security and 
sold it. Defendant set up the yalue of the security 
as a counter-claim, and pleaded a discharge by it 
in Mie original action. The action was tried before 
Mr. Justice Cooper and a jury, at Normanton. 
Piaintiff^s counsel at the trial, asked the judge to 
direct a verdict for plaintiff ; but His Honor 
declined to do so, and left the case to the jury. 
The jury without retiring, found a verdict for 
plaintiff, and judgment was entered accordingly. 

Defendant moved the Full Court at Townsville 

^or, and obtained on 10th June, 1890, a rule nisi 

a new trial, on the grounds that the verdict 



was against weight of evidence, and that it wm 
excessive ; or in the altemativevto enter judgment 
for the defendant on the counter-claim. On 8th 
September following, the Full Court discharged 
the rule nisi on the ground that Mr. Justice 
Cooper had given a decision in the case, and, bj 
doing so, had put the appeal beyond the jurisdic- 
tion of the Northern Court. They held that, 
under section 11 of The Supreme Court Ad of 
1889, which gave them all the jurisdiction of the 
principal Acts, except ^* on appeal from a decision 
of a judge of the Supreme Court, whether a 
northern judge or not," they could not hear the 
appeal. 

Sir S. W. Qriffith, Q,C, A,G,,Lilley with him, 
appeared on behalf of the appellant — ^the defend- 
ant below; Byrnes, S.G., Oore- Jones with him 
for the respondent— the plaintiff below. 

Griffith: The Act of 1889, must be taken 
to have been framed with reference to the known 
practice as to appeals at the time. The distinc- 
tion in the English Courts was that when the 
judge had given a wrong decision on a point of 
law, the appellant must go to the Court of Appeal ; 
if there had been a joint decision of judge and 
jury, he should go to the Divisional Court ; Eittj 
V. Wilson, 3 Exch. D., 859 ; TeUs v. Forsier, 3 
C.P.I)., 487. It was impossible to discover here 
anything that Mr. Justice Cooper decided. The 
Northern Court should hear the motion for a new 
trial. 

Byrnes : The motion before the Northern 
Court was for much more than a new trial; in 
the alternative, defendant asked that judgment be 
entered for him. 

BsAL, J. : Is this an appeal as distinguished 
from a new trial, as we have been used to employ 
the terms in this Court P There is a distinction 
throughout the rules under The Judicature Act 
between new trials and appeals. 

Byrnes : " Appeal " was applied to both in 0. 57, 
r. 6a ; and if the Northern Court were debarred 
from hearing part of a rule, they were debarred 
from hearing all. The judge had refused to enter 
judgment for the plaintiff. There were several 



1890. 



THE QUEENSLAND LAW JOURNAL. 



45 



forms of relief asked before the Court at Towns- 
▼ille; one was that judgment should be entered 
for the defendant. In the past, an appeal was 
brought on the Equity side, and a new trial motion 
on the Common Law side of the Court ; now, 
under The Judicature Act and this statute, either 
could be obtained on an application for the other. 
They had been careful to provide for different 
sets of circumstances in England. The rules were 
not the same here. When a judge entered a 
judgment on the findings of a jury, it became 
his decision ; and section 11 meant that the 
Northern Court should not exercise appellate 
jurisdiction, where one of its members was con- 
cerned in any sense, but that such matters should 
be dealt with by this Court. 

Oare Janes followed. 

The judgment of the Court was delivered by — 

Reax, J.: The first question to be decided 
here is, whether this word "appeal " in section 11 
is to cover everything, as the Solicitor-General 
put it, in the nature of an objection to any judg- 
ment of the Northern Court, in which any one of 
the Northern judges happens to be concerned. 
If it does, the contention of the Solicitor- 
General is correct. On the other hand, if that 
construction is put upon it, then it will cover 
many matters with reference to which the judge 
has formed no opinion whatever, and has not 
entered into any consideration of. As pointed out 
by the Attorney-General, there are many cases in 
which new trials are asked for where there has 
been no decision by the judge, where the opinions 
of the judge might have been quite opposed to the 
judgment actually given, which may have been 
entered according to the finding of the jury, 
although such finding was against the evidence, 
and the damages were excessive. That being the 
case, the question is, what construction shall we 
put upon " appeal." Section 11 says — 

Subjaet to the provisiaii% in this Act contained, the 
Korthern judge shall, within the Northern district, have 
and exercise all the jnriadiotion, powers, and authority of 
the Court, as oonfetred by the principal Acts, except 
jurisdiction on appeal from a decision of a judge of the 
Supreme Court, whether a Northern judge or not. 

O 



A general power is given here, but the word 
appeal is used to limit that power, and we think 
that an extended construction should not be put 
upon the word ** appeal " ; and that, if there is a 
possibility of putting two constructions on this 
word, the limited construction is the one to put 
upon it. As the law stood befi)re this Act was 
passed, appeals were always dealt with, in various 
A^s and in rules of Court, as something distinct 
from new trial motions; and they are always 
spoken of as matters coming solely from the 
judge. The cases cited by the Attorney- General 
show the distinction clearly. There the rules 
specifically provide for these things; but the 
existence of those rules and our own rules show 
the distinction between the two applications, by 
way of appeal and by way of application for new 
trial. It is true as pointed out by the Solicitor- 
General thai, by O. XXXIX, r. 10, the same 
relief can practically be given on an application 
for new trial as on appeal. Still, that does not 
make the proceeding an appeal. Here the 
proceeding appears to have been before judge and 
jury ; there is nothing in the evidence before us 
of a direction having been given; and there is 
nothing to show what part the judge may have 
taken in the trial. The matter went to the jury 
generally, and they gave a verdict generally for 
plaintiff. It remained for the judge simply to 
enter judgment according to that venlict. 

A rule may ask for something more than is 
necessary. This rule nisi asks specifically that 
judgment be set aside, and for a new trial, on the 
grounds that the damages are excessive, that the 
verdict is against evidence and the weight of 
evidence, and on the ground of surprise — ail mat- 
ters with which the judge could have no concern. 
As argued by the Solicitor-General, it is necessary 
to give section 11 of the Statute such a construc- 
tion as will either include these matters, and pre- 
clude persons from going on these grounds alone 
before the Northern Court, or otherwise to take 
the construction contended for by the Attorney- 
General, and allow them to come there on all 
matt^M involving a motion for new trial. "We 
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think the latter the proper construction, and that 
the word '' appeal " is used in this section in the 
same sense as it has been used among the 
profession, and as n^ed in The Judicature Act 
and rules, and is not intended to cover cases 
where a trial has been before judge and jury, and 
where a motion is made in the nature of a motion 
for a new trial, but applies to those cases where a 
trial has been before a judge alone, and the 
appeal is from the judge*s decision; and in all 
such cases, as when the judge has directed the 
jury to find a verdict for either party ; or where, 
upon motion for judgment upon admitted facts, 
the jury being discharged, the judge has entered 
judgment. There the judgment would be solely 
the decision of the judge, and, in that case, the 
jurisdiction of the Northern Supreme Court 
would be excluded by section 11. In all other 
cases, where there is a mixed function by judge 
and jury, and the decision is not solely that of the 
judge, we think the proceedings should be before 
the Northern Supreme Court, and that all 
applications for a new trial, where a judge and 
jury are concerned, should be before the Northern 
Supreme Court. 

LiLLEY, C.J. : I concur. The appeal is allowed 
with costs. Bemit the rule nUi to the Northern 
Court for hearing. 

Solicitors for appellant (defendant below) : 
Chambers, Bruce Si' McNah^ agents for Roherfg ^ 
Leu, Townsville. 

Solicitors for respondent (plaintiff below) : 
Macdonald-Paterson, Fitzgerald Sf Hawthorn, 
agents for Selivyn Smith, Townsville. 



T 

NOVEMBER SITPINGS OF THE FULL COURT. 
PAXMER V. MUIB AKD 0THSB8. 

In re JOHN watson, deceased. 
Will — No evidence of survivorship of husband or 
wife — Presumption as to real estate under 
The Titles to Land Act, 22 Viet., No. 1, sect. 
26 — As to personalty^ English rule applied. 

Testator and his wife were drowned at sea, at night, 
through the foundering of their vessel in less than 



five minutes, after striking a sonken rock in deep 
water. There was no evidence as to survivorshipk 
The only evidence forthcoming, was that of anur- 
vivor, who saw testator fall into the water, and saw 
testator's wife standing on deck for about one minote 
afterwards. Upon a suggestion that an issue might 
be tried by a jury as to survivorship, the Court 
declined to direct a trial, on the ground that, there 
was no evidence to go to them. 
The Court then dealt with the questions arising oat of 
the will. Testator was five years older than hia 
wife, who died intestate. There was no issue. On 
the presumption established by The TUles to Ixad 
Act, sect. 26, in respect of realty, the wife, being tbe 
younger, was presumed to have survived. In respect 
of personalty, the English rule followed. 

Special case stated by consent for the opinion 

of the Court pursuant to the Rules of the 

Supreme Court, Order XXXIV. 

1. John Watson late of Brisbane in the Colony of 
Queensland stationer deceased by his last Will and Testa- 
ment dated the 9th January 1890 appointed the defend- 
ants James Muir and Josiah Young (hereinafter called 
the Trustees) Trustees and Executors of such Will and 
devised to his wife Elizabeth Selina Watson his land in 
South Brisbane being allotments 6 and 7 of section II 
with the house and the contents thereof absolutely and the 
residue of his real and personal estate the said Testator 
devised and bequeathed to the Trustees upon trust to pay 
to his said wife out of the first moneys that should come 
into their hands the sum of £10,000 and directed that the 
said sum of £10,000 should be a first charge upon his 
Estate after the payment of his funeral and teetamentary 
expenses Then as his Estate should become reaUsed the 
said Testator directed that a sum of £5000 should be paid 
to his sister the defendant Margaret Norman And upon 
the complete realisation of his said Estate the said 
Testator directed the Trustees to pay the residue thereof 
to his said wife And after reciting as the fact was that 
the said Testator was engaged in co-partnership with 
James Ferguson of Brisbane in a business of a stationer 
the said Testator directed the Trustees in their discretioB 
either to carry on the said business or cause the same to 
be carried on under their inspection and control or to 
discontinue the same and as soon after his decease as the 
arrangements of the said business would allow to get ia 
and realise the balance which should be found to be doe 
to his estate on account of his share of the debts which at 
the date of the decease of the said Testator should be 
owing to him and his said co-partner after deductaqg 
from the amount of such debts the working expenses of 
the said business and other claims and demands due 
therefrom up to the date of his death and all other 
moneys owing to him on account of the said business and 
out of the moneys so realised as aforesaid to pay the sums 
before mentioned But the said Testator gave power to 
the Trustees should they consider it advantageous to his 
estate either to withdraw a part only of the Testator^ 
capital from the said business or to sell his interest in the 
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said buaiaess when ascertained to any person or persons 
and upon such terms as to payment as they might deem 
most expedient and hold the proceeds of such sale upon 
the trusts before mentioned And the said Testator 
directed that if the Trustees elected to carry on the said 
business they should until the payment of the said sum 
of £10,000 pay to his said wife for her maintenance the 
profits of the said business arising from the said share 
And it was by the said Will further provided that if the 
Testator's said wife should predecease him then the 
Testator devised and bequeathed the whole of his real 
and personal estate to the Trustees upon trust as to his 
^aid business to exercise the discretion before given to 
them and to hold all moneys realised from his estate upon 
trust to pay to the defendant Margaret Norman the sum 
of £10,000 such sum to be a first charge upon his estate 
«fter the payment of his funeral and testamentary 
expenses and upon further trust as his estate should 
become realised to pay to the plaintiff Mary Palmer 
£3000 to James Gray £3000 to the three children of his 
sister EUzabeth Eadie in equal shares the sum of of £1000 
to Edward James Burke £1000 And to pay the residue 
of his estate to the defendant Margaret Norman And 
the said Testator provided for the payment of the said 
legades to the children of any legatee who might have 
died in bis lifetime leaving issue living at his decease and 
for payment of interest upon legacies in the event of the 
Trustees electing to carry on the said business and 
declared that the interest of any female under his said 
Will should be for her sole and separate use. 

2. The said testator and his wife Elizabeth Selina 
Watson were passengers in the s.s. "Quetta" which 
foundered at sea on the 28th day of February 1890 and 
the said testator and hia said wife were both then drowned 
under the following circumstances that is to say — The 
said steamship was proceeding on her voyage when she 
struck on a sunken rock and sank in deep water in leas 
than five minutes after striking Neither the said testator 
nor his said wife was ever afterwards seen alive by any 
survivor from the said wreck and no evidence can be 
procured to show whether the said Testator in fact sur- 
vived his wife or his said wife survived him. 

3. At the date of the death of the said Testator and 
his said wife he was of the age of 59 years and she was of 
the age of 54 years. 

4. The said Testator ha4l no issue. 

5. The said Elizabeth Selina Watson died intestate 
and administration of the real and personal estate of tbe 
-said Elizabeth Selina Watson deceased was on the 16th 
day of October, 1890, granted by this Honourable Court 
in its Ecclesiastical Jurisdiction to the plaintifib the 
ijueensland Permanent Trustee Executor and Finance 
Agency Company Limited. 

6. The plaintiff Mary Palmer is the sister and one of 
the next of kin of the said Elizabeth Selina Watson at the 
time of her death and by order of His Honour Mr. 
Justice Real duly made on the 20th day of October 1890 
it was ordered that the plaintiffs should represent the 
next of kin of the said Elizabeth Selina Watson deceased 
in this action and in this special case The defendant 



Margaret Norman is the sister and either the sole next 
of kin or one of the next of kin of the said Testator. 

7. The said Testator was at his death entitled to the 
land at South Brisbane described in his Will and thereby 
devised to his said wife. 

8. The parties are not aware whether the said Testator 
was at his death entitled to any other lands in the said 
Colony. 

9. Part of the assets of the partnership business in 
which the said Testator was engaged in co-partnership 
with the said James Ferguson consisted of land but the 
contract of partnership contained no express stipulations 
relating to such land or the interests of the several 
partners therein The said land was acquired by the said 
partnership after the said contract had been entered into 
The profits and losses of the business were to be divided 
and borne by the partners in equal shares. 

10. Questions have arisen as to the devolution of the 
real and personal estate of the said Testator under the 
circumstances hereinbefore set forth. 

The questions submitted for the opinion of the Court 
are — 

1. Does any presumption of law arise as to the order 

in which the deaths of the said Testator and hia 

said wife took place. 
(a) As to the Testator's real estate ? 
(6) As to the Testator's personal estate ? 

(c) As to the land forming part of the assets of the 
said partnership. 

2. Are the next-of-kin of the said Elizabeth Selina 

Watson entitled to the said land at South 
Brisbane? 

3. Are they entitled to the interest of the Testator in 

the real estate of the said partnership ? 

4. Are they entitled to the other land of the Tastator 

(if any) ? 

5. Are they entitled to the personal estate of the said 

Testator or any part thereof and in particular to 
the contents of the said house at South Brisbane? 

6. Are the persons entitled to the real and personal 

estate of the said Testator given by him to his 
said wife or any and what part thereof to be 
ascertained as if he had died intestate ? 

7. Ought an issue to be directed (before this action is 

further proceeded with) to ascertain which of 

them the said Testator and his wife predeceased 
the other? 

8. By whom and how are the costs of the several 

parties to this special case to be paid or provided 
for? 
Thk case came on for argument, before the 
Court at it^ October Sittings ; and was then ad- 
journed, to enable enquiries to be made as to 
alleged fresh evidence of the fate of Mr. and Mm. 
Watson. 

Sir 8. W. Griffith, Q.C., ^. (?., it7foy with him, 
for the plaintiff ; Byrnes, S. G„ for the defendanta. 
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the executors and trustees ; Pain^ for Mrs. Nor- 
man ; and Feez^ for the next-of-kin. 

Orifflthy A.O, : With respect to the land, under 
The Titles to Land Act, sect. 26, Mrs. Watson, 
being the jounger, was presumed to be the sur- 
vivor. As to personalty, there was no presumption 
at law. There was no evidence ; and there must 
be positive evidence. Underwood y. Wing, 4 D,Gt., 
M. & G., 633 ; Wing v. Angrave, 8 H.L., 183, 
and at 219. The land in the partnership estate 
was part of the partnership assets. 

Pain : The second part of the will should be 
allowed to stand. Mrs. Norman was in any case 
entitled to £5,000, as it was simply given to h^i'. 
The land in the partnership, was dealt with as 
partnership assets. Phillips v. Phillips, IMyl. 
& K., 649. 

Feez: The contents of the South Brisbane 
house went with the personalty. Beferred to 
Williams on Executors, 8th edition, 1,210; Tay- 
lor V. Diploek, 2 Phill. Eccl. Rep., 261 ; and The 
Titles to Land Act, preamble. 

Byrnes asked for an expression of opinion as to 
the £5,000 to Mrs. Norman. 

C.A.V. 

On 15th October, Griffith, Q.(7., A.O., informed 
the Court that evidence of survivorship was 
alleged to have been discovered, and asked them 
to stay delivery of judgment until the next sittings. 
Judgment was stayed accordingly, and leave was 
given to plaintiff to file a suggestion of the dis- 
covery of evidence. 

On the 4th November, Griffith, read a suggestion 
for postponement of judgment, and trial of an issue 
upon evidence, procurable to shew that when 
the " Quetta " struck, testator with others tried 
to get the starboard boat clear, and was bending 
down between the mizzen rigging and the rails of 
the vessel, when he fell into the water and was not 
afterwards seen by any survivor iroxh. the wreck ; 
that Mrs. Watson at that time was standing on the 
deck with her head between the ratlines, looking 
into the water after her husband and crying ; and 
that she then turned half round, faced the other 
people on board, wared her hand to them and said 



'• good bye "; and that fully sixty seconds or more 
elapsed between the time of the falling of testator 
into the water, and the final disappearance of the 
" Quetta." 

Lillet, C.J. : The question is whether we 
ought to send this matter for trial by a jury, wheu 
there is really no evidence for them to try. We 
cannot see that directing an issue would lead to 
any other result than what presents itself to our 
minds — that there is no evidence of survivorship 
between the tw^o persons, Mr. and Mrs, Watson. 

The rule of law is clear in this colony. As to 
personalty, there must be some positive evidence 
of survivorship. There is no artificial rule or 
presumption. With respect to the personaltj 
here, there being no evidence, the English rtde 
must be followed. With regard to the realty, the 
colonial law has established a presiunption. She, 
being the younger, must be supposed to hare 
survived. So here there will be two rules to be 
applied — one applicable to the personalty, the 
ether to the realty. And our answers to the 
questions submitted in the present case are given 
I on the foundation of these two rules. 

To the 'first question we are asked, '* Does any 
presumption of law arise as to the order in which 
the deaths of the said testator and his said wife 
took place — {a) as to the testator's real estate," 
our answer is — ^Tes ; under The Titles to Land 
Act, section 21, she, being the younger, is pre- 
sumed to have survived ; (5) " as to the testator's 
personal estate," — No ; there is no presumption of 
survivorship in respect of personal estate ; (c) *^ as 
to the land forming part of the assets of the said 
partnership," — No; this being part of the part- 
nership assets, partakes of the nature of personal 
estate, and goes accordingly. To question 2 our 
answer is — Yes; because of the presumption 
under the Statute that she survived. To No. 3,— 
No ; because of the absence of presumption or 
proof that she survived, so as to take it under the 
will. To No. 4, — ^Tes, if any, subject to the 
payment of the £5,000, in the first place, out of 
the estate, except the specific devise of South 
Brisbane land. To No. 6,— No. To No. 6,— The 
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persons entitled to the personal estate are to be so 
ascertained. To No. 7, — No ; it would be useless, 
there being no evidence. To No. 8, — Costs of all 
parties out of the estate, to be taxed as between 
solicitor and client; we think it reasonable it 
should be so. 

Solicitors for plaintiff: Chamberg^ Bruee if 
McNah^ agents for Bameft, Cooktown. 

Solicitors for defendants Muir and Young: 
Bemayg S[ 0$bome, 

Solicitor for defendant Mrs. Norman : Helliear, 

Solicitors for next-of-kin : LilU^ Sf 0\ 



In the matter qf geobok xdwabd Coc^kb, 

A SOLICITOR. 

Sdlieitor — Mieeonduet ofSuepennon and Fine. 

The Bolidtor leoeived a mm of money on behalf of a client. 
Inttead of paying it over to the client, he vetained it, 
patting the client off with varioua excuaee. His 
reaion to the Court for non-payment wai seizure 9f 
his oiBce and papers hy a creditor, and cona^uent 
inability to make up an account, between himaetf awl 
his client. 

The Court ordered the payment of the money, and costs of 
the proceedings, to his late client by the solicitor ; 
also of a fine of £50 ; that be he suspended from prao- 
tice, with leave to apply to remove the suspension at 
the expiration of twelve calendar months, on proof of 
payment of the above sums, which was a condition pre- 
cedent, and also on proof of abstention from practice 
in the meantime, and of good conduct during 
suspension. 

MoTiOK for rule absolute to strike a solicitor off 
the rolL 

At. the August Sittings of the Court, Lillejf, on 
behalf of the Queensland Law Association, ob- 
tained a rule ntti , calling upon G-. E. Cooper to 
answer the matters contained in an affidavit of W. 
H. Osborne, Secretary to the Association, or to 
show cause why he should not be struck off the 
lolk. 

The rule was made returnable at the October 
Sittings of the Court, and was enlarged, on 
application on behalf of Cooper, to the present 
Sittings. 

The following are the circumstances set forth in 
the affidavits read: — A man named Beeve in- 

H 



structed Cooper, at Croydon, in August or 
September, 1888, to recover for him in Sydney 
some money, part of the estreated bail of a man 
who had been arrested on a charge of defrauding 
Eeeve of £800. In October, 1888, Seeve learnt 
from Cooper that the New South Wales G-ovem- 
ment had allotted him £75 of the estreated bail. 
Cooper further told him that his agents in Sydney 
might be able to secure a greater sum, if the 
matter were not pressed. Eeeve asked Cooper at 
different times about the money, and was told that 
notfiisg had yet been received on his behalf. He 
Anally communicated with the New South Wales 
Sepifftment of Justice, and was informed in reply 
thatiB75 had been paid to Messrs. Walter Bradley 
& Sons, Solicitors, Sydney, who were acting as 
Oboper's agents. He then, on further enquiry, 
learnt that Bradley ft Sons, after deducting 
charges, had forwarded £70 io Cooper at Croydon. 
Eee^ made repeated aj^Ucations to Cooper for 
the money, but was always put off with some 
ezcilsQ. He had not veceived any part of the £70. 

For Mr. Cooper it was stated, in affidavits by 
himself and a derk, that the cause of delay in 
payment wtis the seizure of respondent's Croydon 
office, and his inability to get access to his papers, 
so as to make up the account between Cooper and 
Beeve. Cooper admitted the delay, but alleged 
that Beeve owed him some money. He denied 
having ever evaded payment of the money. He 
offered to pay the money and costs of the pro- 
ceedings, and submitted himself to the judgment 
of the Court. 

Lillejf appeared on behalf of the Law Asso* 
ciation ; and Byme9^ 8,G,y on behalf of Cooper. 

Bymee: No doubt there had been an un- 
warrantable delay by the solicitor in coming to a 
settlement with his client. It was not a case, 
however, calling for extreme punishment. Pay- 
ment of the money with costs, and, if the Court 
thouglit it necessary, a short suspension from 
practice, would meet the requirements of the 
case. 

Lilley : It was a case calling for extreme action 
by the Court; Mr. Cooper should be struck off 
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the rolls. Prom the very outset the case was 
surrounded by grave suspicion. This was the 
third time Mr. Cooper had been brought before 
the Court ; the first was in 1888 (». 3 Q.L.J., 92), 
and the second in December, 1889. This case was 
like DybalVs case, 3 Q.L.J., 9, taking a client's 
money and telling falsehoods about it, and should 
be dealt with in the same wav. 

Lillet, C.J. : If this case were allowed to pass, 
the Court would leave the public in a position of 
insecurity, and would expose them to robbery. 
We might an well license people from St. Helena 
to practise, as allow licensed officers of the Court 
to go on in this way. Our order in this case is 
that the solicitor pay £69 15s. and the costs of 
this proceeding to Keeve, and a fine of £50 ; that 
he be suspended from practice, with leave to apply 
to remove the suspension at the expiration of 
twelve calendar months, on proof of payment of 
the above sums, which is a condition precedent, 
and also on proof of abstention from practice in 
the meantime, and of good conduct during 
suspension. 

Solicitor for Queensland Law Association: 
Osborne. 

Solicitors for respondent : Daly S[ Schaeht, 



CIVIL COURT. 



Eeal, J. 



5th November, 1890. 

CARS V. JEFFS. 

Practice — Counterclaim — Default of pleadings — 
Motion for judgment on admissions — O. 
XJfJZ, rr. 11, 12'-0, XXXIX, r. 11, 

Where a defendant delivered a statement of defence and 
coonter-claim, and no joinder of issue or answer has 
been served by the plaintiff, the defendant is entitled 
to judgment on the statement of claim, and for the 
relief prayed in the counter-claim, under Onlers 
XXIX, r. 12, and XXXIX, r. 11. 

MoTiow for judgment on admissions by default 
of pleadingH. 

The plaintiff had delivered a statement of claim 
on a promissory-note, to which the defendant put 
in a defence, and counter-claimed for the delivery I 



up of the promissory-note to be cancelled. The 
plaintiff failed to join issue or answer. 

Lilleg, for the defendant, moved that judgment 
be entered for the defendant on the original 
action, and for the relief prayed in the counter- 
claim. As regarded the claim, the pleadings must 
be deemed to be closed, and the statements of fact 
in the statement of defence deemed to be admitted, 
under Order XXIX, r. 12, and the defendant was 
entitled to judgment by Order XXXIX, p. 1L 
As to the counter-claim, the defendant wa» 
entitled to the relief prayed, under Orders XXIX, 
r. 12, and XXXEX, r. 11. 

Beal, J. : There will be judgment for the 
defendant on the claim, and on the counter-claim 
for the relief prayed, with costs of both. 

Solicitor for the defendant : Winter, 



DECBMBEB StrriKGS OF THE FULL COURT. 



GROSHAiriO r. VAUOHAir AND OTHERS. 

Quashing order — Masters and Servants Act of 
1861, 25 Vict,, No, 11, sec. 8— Eight to leate 
employment. 

A station overseer, when engaging a shearer G., who was a 
member of the Queensland Shearers* Union, said 
ther« were between 30,000 and 40,000 sheep to be 
shorn on the station. A verbal agreement waa then 
made aa to the price per score shorn. The oreneer 
told G. that he was working under the rules of 
the Queensland Shearers' Union, and that he was pay- 
ing Union wages. G. said he would shear. The over- 
seer further said, *' I expect you to shear through the 
whole shearing." There was no evidenoe of any 
assent by G. 

Under r. 10 of the Shearers' Union Rules, any member 
forced to stop work through sickness, ** or any other 
reasonable cause," shall be paid for the full nnmber of 
sheep shorn up to the time of his leaving work. 

M., the station manager, then had a dispute with a labour 
union delegate about other labour on the statioo. M. 
refused to recognise any union rules outside the shear- 
ing shed, and so informed the delegate, and afterwards 
wrote a letter to him that he had decided not to 
come under the Queensland Labouren' Union, and 
would continue shearing with any men who would go 
on with the work. 

A number of the shearers, including G., left their work. 
M. charged G. with unlawfully absenting htmeelf 
from his hired service. G. was convicted and fined 
£10 and costs, or in default one month's imprison- 
ment. 
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Held, that there was not evidence of a definite agreement 
to shear through the whole shearing of 30,000 or 
40,000 sheep. As this was a penal proceeding, it could 
not be assumed that there was a definite agreement. 
The agreement between the parties, as far as the 
evidence went, was to work by the score, at so much 
per score. 

M.'s letter might be taken by G. as leave or license to 
leave his work. 

Conviction quashed with costs. 

MoTioisr for a rule absolute for aa order quashing 
a conviction against the applicant, under section 3 
of The Masters and Servants Act of 1861, for 
unlawfully absenting himself from his hired 
service. 

G-eorge Groshanig, the applicant, was engaged 
at Ambj Downs Station, by the overseer, Sam- 
uel Q-oodwin, to shear there. Ghoodwin told him 
there were between 30,000 and 40,000 sheep to 
shear. He told him thej '' were shearing under 
Queensland Shearers' Union Bules in the shed ; 
that union rates would be paid to men working 
in the shed, but that outside the shed ** thej 
" did not recognise the labour union. Grosha* 
nig hesitated.'' G^oodwin said ^'if you don't 
wish to go to work, you need not do so," and that 
they ** shore under the same agreement in April 
last." G-roshanig said he would go on shearing. 
Ooodwin also told him he expected him "to 
shear through the whole of the shearing," or 
words to that effect — " of course I will expect you 
to shear till the sheep are all shorn." 

On a subsequent date, 7th October, Taylor, a 
travelling delegate for the Shearers' and Labourers' 
Unions, visited the station, and asked McPherson 
to recognise the Labourers' Union amongst the 
station hands outside the shed. This McPherson 
refused to do ; and finally sent a letter to Taylor, 
as given below, which Taylor read out to the 
shearers, at a meeting. 

Amby Downs, 

7th October, 1890. 
. Mr. Q. Taylor, 

Amby. 

Sir, — I have decided not to come under the 
Queensland Laborers' Union, and will continue shearing 
with any men who will go on with the work. 

Yours truly, 

Angus MoPhbbsov. 



After this, G-roshanig and others left. McPher- 
son then charged G-roshanig under the Srd section 
of The Masters and Servants Act, with unlawfully 
absenting himself from his hired serWce. The 
magistrate convicted Gb^oshanig of the charge, and 
fined him £10 with costs, or in default one 
month's imprisonment. 

Lilley, for the appellant, obtained at Chambers, 
on 31st October, a rule nisi for a quashing order 
against the magistrate and the prosecutor, Mc- 
Pherson, on the ground that there was no evidence 
to support the conviction. 

Power, lAlley with him, now appeared for the 
appellant; and Sir S. W. Griffith, Q.C, A.Q,, 
and Byrnes, S.G., for the prosecutor. 

Power, after stating the facts, contended that 
there was no agreement under The Masters and 
Servants Act ; that was a fatal objection. G-ro- 
shanig was not a servant under the Statute, and 
was therefore, free to leave his employment 
whenever he chose. The Srd section ran as 
follows : 

If any servant shall agree with any person to serve 
him for any time or in any manner, and shall not enter 
into his service or commence his work according to his 
agreement (such agreement, if in writing, being signed by 
the parties thereto, or if by parol being made in the 
presence of a witness), or if any servant having entered 
into such service, or commenced such work, shsdl absent 
himself therefrom without reasonable cause before the 
term of his agreement shall have expired or before the 
work agreed for shall be completed (whether such agree- 
ment shaU be in writing or not in writing), or shall r^uee 
or neglect to fulfil the same, such offender upon being 
lawfully convicted thereof shall forfeit and pay any sum 
of money not exceeding £20. 

From the evidence, it was clear that Groshanig 
entered into no definite agreement as to time ; 
and that whatever the agreement was^ it was a 
parol one, and there was no witness as required 
by the Statute. There was no evidence of assent 
by the shearer, when the overseer said he "expected" 
him to shear through the shearing. The only con- 
tract was that he would shear for so much a score. 
Then G-roshanig had '* reasonable cause" for 
leaving his employment, under the Shearers* 
Union rules, under which both overseer and 
shearers were working. He could leave on 
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account of sickneBs in his family, or other reason- 
able cause, before the end of the work. When 
Tajlor, the union delegate, asked McPheraon to 
recognise unionist rules all over the station, the 
latter told him he could not recognise the unions. 
He then wrote a letter to Tajlor, which showed 
that he intended practically to break the shearing 
agreement. He refused to recognise the. union. 

Beai., J. : He does not appear to have recog- 
nised the Shearers' Union ; he only said he would 
work under their rules. The rtilM may be recog- 
nised, and the union not. 

Power : The only construction which could be 
put on the letter was that ihe men might go, 
unless they would work with non-union men. 
The men went out, and there was no OTidence that 
Oroshanig had committed an offence under The 
Trades Union Act, when called out by a delegate- 
The rule should be made absolute for a quashing 
order, with costs. 

Sir 8. W. Griffith : The point as to the agree- 
ment being without a witness was not tenable. 
Ghroshanig had been engaged under definite con- 
ditions. He was told there were from 30,000 to 
40,000 sheep to be shorn. Groshanig was engaged 
to shear them at per score. Goodwin, the overseer, 
said, " I expect you to shear through ^he whole 
shearing," and so on. That the man did not say 
he agreed to that made no difference, when he 
went and commenced the work. What is the 
proper inference to>be drawn from the overseer's 
words P Would a jury be justified in finding on 
the evidence that the appellant had agreed to 
continue shearing throughout the season ? Instead 
of there being a written agreement, as contem- 
plated under the shearers' rules, there was a verbal 
one, and that was in language which indicated the 
ordinary conditions of shearing. It was a ques- 
tion of fact, whether McPherson, by his letter, 
led the shearers to believe he was going to break 
the agreement himself, and not of construction of 
the law. The magistrate was justified in coming 
to the conclusion that there was an agreement, 
and that the defendant below was guilty of a 
breach of it. 



Byrnes : The question before the Court was 
whether there was any evidence to justify the 
magistrate in coming to the conclusion that there 
was an agreement. The Court would not inter- 
fere with the determination of the magistrate if 
there was any evidence offering reasonable grounds 
for the conclusion arrived at by him. The cm- 
seer said he expected him to shear through the 
whole shearing. There was nothing to show that 
the agreement was misunderstood by either party, 
or that defendant thought himself free to leare 
his work whenever he liked. Defendant did not 
plead that he did not understand that the agree 
ment was for the whole shearing. 

Lillet, C.J. : Before the magistrate could 
decide in this case against the defendant, there 
must be evidence of an agreement. The onlj 
evidence relied upon is that, when he was engaged, 
the terms were explained — ^that they were shearing 
under the Queensland Shearers' Union Kules, and 
that the overseer, Mr. Goodwin, said to him — "We 
have between 80,000 and 40,000 sheep. I expect 
you to shear through the whole of the shearing." 
Then there was an agreement to shear at so much 
per score. The evidence is that there was no 
reply by the man. There appears to have beoQ 
no verbal consent by him, and I take it that be 
regarded that speech as a hope and expectation bj 
the master, but not as a definite agreement which 
was to bind them mutually until the 30.000 or 
40,000 sheep were shorn. We can only infer 
contracts from tlie terms used. Expectation is 
not a term to bind either party. The defendant's 
silence can not be regarded as a positive assent to 
undertake the shearing of 80,000 to 40,000 sheep. 
This proceeding is highly penal and the defendant 
is liable to inlprisonment, if he break a contract; 

• 

and I certainly cannot regard his silence as positire 
assent. Upon that point I must assume that there 
wasreallyno definite agreement between the parties* 
But they were shearing under the Shearers' 
Union rules, and I think there is another ground 
on which we might decide the case against 
the decision of the magistrate. By the 10th 
rule, imder the head of " retiring from work," it 
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was provided that ''any member of this Union 
forced to stop work on account of sickness of self 
or family, or for any other reasonable cause, shall 
be paid for the full number of sheep he may have 
shorn up to the time of his leaving work." Well, 
that would be recognised. It had been agreed by 
complainant that all the rules should be in effect 
between them in the shed, and he must be taken 
to have known that that rule was in existence. 
There is an express provision there, to my mind, 
that a man from reasonable cause may retire from 
work. This man was on piece-work, working by 
the score. McPherson knew that Taylor was 
delegate of the labour union, and was working for 
the men. He and Taylor had a discussion about 
these rules being extended to the whole run. 
After that he wrote a letter to Taylor, who, there 
is evidence to show, read it to the men. That 
letter contains at the end of it something very like 
a license to the men to leave their employment. 
It can hardly be said that the man had not 
reasonable cause to desist from work ; because he 
might reasonably come to the conclusion, after 
hearing the letter, that McPherson did not care 
whether he stayed or went, and could do very well 
with the men who chose to remain. Therefore 
there was something very like a license, and the 
defendant could leave the work if he was dis- 
satisfied. Therefore on both grounds I think the 
rule must be made absolute. I rely most on the 
first ground, on which I base my judgment. The 
rule should be absolute, with costs 

Seax, J. : I agree with The Chief Justice on 
the first ground. On the second, I think it was 
open to the magistrate to find that the letter 
amounted to leave and license. However, he did 
not so decide. [His Honpur then read the letter.] 
This letter, taken by itself, would amount to 
leave and license, but, taken with what had passed 
between McPherson and Taylor, it was ambiguous, 
and might be decided either way by the magis- 
trate. But, on the other ground, defendant is 
entitled to succeed unless an agreement to remain 
to the end of the season, has been proved. The 
words proved, are *' We are shearing under the 



Queensland Shearers* Union Bules in the shed 
. . . under the same agreement as in April 
last^" No evidence was given to show that, by the 
terms of the April agreement, the shearers agreed 
to stay till the end of the shearing. The price for 
shearing was at per sttore; and by the rules, a 
shearer must give up his ticket before commencing 
work, and he is not entitled to have the same 
returned to him until the end of the shearing; 
and if he leave before, he must pay at-the rate of 
£1 per week to the mess. These are all the 
penalties under the Queensland Shearers* Union 
Bules. I think imder these rules he had a. perfect 
right to leave whenever he had completed his 
score. The penalty for leaving before completing 
his score, is the detention of his ticket, and loss of 
the price of the part of the score he had shorn. 
He was not bound to shear any number of sheep 
beyond twenty. There was no agreement proved 
that defendant should remain over the shearing of 
any number of sheep beyond a score. I think 
thewfore, the rule should be made absolute, with 
costs. 

Solicitors for prosecutor: Chambers, Bruce Sf 
McNab^ agents for Thompson, Boma. 

Solicitors for defendant : Thynne ^ Goertz. 



IN CHAMBEBS. 

Ha^udino, J. 7th and 14th January, 1891. 

DAVIS r. HiaoiNs. 

QUEEKSLAKD BA.ILWAY COMMISSIOirEBS, 

GABNISHESS. 
STBUBEB, CLAIMAKT. 

Fraciiee — QamUhee order absolute — Rehearing 
— Order XLIV, rr. 6^ 7— Judicature Act 

(40 Vic, No. 6), s, 4, s.s. 8. 

A rule nisi setting aside a gamisbee order absolute, was 
made absolute on the motion of a claimant, who had 
no knowledge of the proceedings, snd who would 
have been prejudiced by the original order. An issue 
directed in which the claimant is plaintiff, and the 
execution creditor, defendant. 

SembU, better form of rule nisi would be for rehearing 
and setting aside. 
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'Rule nUi to set aside a garnisKee order 
absolute. 

The order had been made absolute against the 
Queensland Bailway Commissioners as garnishees. 
Subsequently, a claimant, Struber, intervened, and 
an order nin to set aside the order absolute was 
granted with stay of proceedings in the meantime, 
on the applicant giving security for costs of the 
application. From the afBdavits filed, it appeared 
that the judgment debtor, Higgins, had been the 
proprietor of certain lands, over which he had 
given one, Murray, an equitable mortgage. Stru- 
ber paid off the money and took up the security, 
and advanced further sums. Notice of resump- 
tion was received from the Railway Commissioners, 
and negotiations were carried on in Higgins' name. 
Struber gave Higgins the deed to cany out the 
sale, and Higgins gave Struber the order to receive 
the money. Struber did not know of the pro- 
ceedings till the garnishee order had been made 
absolute. 

FeeZy for Struber, a claimant, moved absolute 
the order niti to set aside the garnishee order 
absolute. 

WiUan^ for the plaintiff, shewed cause, and 
took the preliminary objection that, Struber was 
too late to apply in this form; he must come 
before the order is made absolute. There is a 
special procedure under O. XLIV, rr. 6, 7. If 
there had been a suspicion that the moneys were 
in the nature of a trust, the order would not have 
been made absolute. Boberts v. Death, 8 Q.B.D.' 
319. There was no occasion to serve the judgment 
debtor. The order nisi should have been for an 
injunction. 

Feez: Struber could not have applied before. 
If the matter U not reheard, an injuBtice wiU be 
done. There is no ground for an appeal on the 
facts as they stood at the time the order was 
made absolute. A garnishee order can be set 
aside. Seymour v. Corporation of Brecon, 29 L. J., 
Ex. 248 ; Badeley v. Consolidated, 38 Ch.D., 238 ; 
Bandall v. Lithgow, 12 Q.B.D., 525 ; Dwyer v. 
Bumy cor. C.J., April SOth, 1890. 

HABDiKa, J. : I cannot entertain an appeal 



&om my own decision. This seems to be in the 
nature of a rehearing. Jopp v. Wood, 33 Beavan, 
372; Be Adam Eyton, Ltd,, 35 ChD., 299; 
Judicature Act, sec. 4, (8). It appears to me 
that Struber may be materially interested in the 
order absolute, that he had no knowledge of the 
applicaticm therefdr, and was not guilty of laches 
in not appearing thereon. Acting on the anthoritj 
of Jopp V. Wood, he should be enabled to take 
part in a rehearing ; how he may be so enabled, 
is mere matter of form ; by proceeding on 
the rule «m, should he succeed, that result 
will be obtained, and consequently, the preliminaiy 
objection should be overruled. The better form 
of the rule nisi, would seem to be to shew cause 
why the matter should not be reheard, and the 
order absolute set aside, and for further relief. 

Order: Order absolute to be set aside. The 
garnishees to pay the money, less their eosts, into 
Court, to abide the event of an inquiry, whether 
the money is the money of Struber or Higgins, at 
the date of the order nisi, the claimant being 
plaintiff, and the execution creditor, defendant ; 
(in Form H, 39). Issue to be prepared within 
two days after vacation, return within two days. 
Trial at the next Bockhampton Sittings. 
Solicitors for plaintiff : Daly ^ Sehacht, 
Solicitors for claimant : Bemays if Osborne, 
Solicitor for garnishees : J, Howard GHll. 



Habdikg, J. 14th January, 1891. 

In the matter of the trustee act of 1889, and 

in the matter of the will of osobgb 

HOOPBB, DECEASED. 

Trustee Act of 18S9, {53 Vie, No. 4), see, 10-- 
Passing accounts — No commission — Beg, 
Gen., May 6th, 1890, rr. 3, 8. 
There is n^aathorf^ .to compel the Cottrt to paae trnitee'i 

acooonts, where no commission is asked. 
Re the toiU qf Ridkr, 3 Q.L.J., 176, distinguished. 

Summons to pass trustee's accounts. 

Jodrell, for W. J. Hooper and Eobert Thorrold, 
the trustees of the will of Gheorge Hooper, de- 
ceased, applied to pass their accounts. The 
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trustees did not ask for commission, an allowance 
being made them in the will. The authority for 
the application is rule 8 of BeguUs Generale$y of 
Maj 6th, 1890, prepared in pursuance of sec. 10 
of The Truitee Act^ 1889. The trustees wished to 
pass their accounts for their own protection. 

Hardikg, J. : The question of passing trustee's 
accounts, was referred to the Full Court by me in 
J2tf the will of Bidl&r, 3 Q.L.J., 176. In this 
matter, the trustees apply to pass their accounts, 
but do not ask commission. Not applying for 
the allowance of commission, it is not necessary 
for them to file their accounts under rule 3 of 
'' The Eules of Court under The Trustee Act of 
1889,*' and the application is dismissed. 

Solicitors for the trustees : Thynne ^ Qoertz. 



HAKDnro, J. 14th January, 1801. 

QUEENBLAin) KATIOKAL BANK, LIMITED, V. KAKT 

AKD WIPB. 

Praeiiee — O, XIV^ r, la — Judgment against 
married woman — Separate estate — Form of 
judgment approved. 

In an action against husband and wife, the wife did not 
enter an appearance, and judgment was signed by 
default against her. The judgment was subsequently 
vacated, and an order for judgment against her 
separate estate approved of. 

JPleez^ for the plaintiff, applied on summons for 
(1) an order for leave to sign judgment in this 
action, for the amount indorsed on the writ, with 
interest, and costs to be taxed ; but that the ex- 
ecution thereon, be limited to the separate estate 
x>f the defendant, Anna M. Mant, not subject to 
any restraint against anticipation ; (2) a declara- 
tion that any separate estate of the said defendant, 
Anna M. Mant, not subject to any restraint 
against anticipation, to which the said defendant 
was entitled at the time or respective times, when 
the moneys mentioned in the indorsement of the 
writ herein, were paid or advanced to the said 
defendant, or accrued due &om her to the plain- 
tiffs, is chargeable with the payment to the plain- 
tiffs, of the amount indorsed on the writ, with 



interest and costs, including the costs of and 
occasioned by this application ; (3) an order that 
an inquiry may be had, whether the said defendant 
had at the respective times aforesaid, and has now 
any, and what separate estate, and of what it con- 
sists, and from what it has arisen, and in whom 
the same is vested, and whether the same is in 
any and what manner, and to any and what extent, 
subject to any restraint against anticipation, or is 
charged or liable to the payment of any, and what 
debts and charges. Tumhull v. Forman^ 15 
Q.B.D., 234, was cited. 

Habbiitg, J., referred to 8eott v. Morley, 20 
Q.B.D., 120; and Ghittg's Forms, 519; and 
granted an order in the above form, the inquiry 
to be before the fiegistrar, and allowed costs of 
the application. 

Solicitors for the plaintiff: Hart Sf Flower. 



Habdino, J. January 14th, 1891. 

STAlfLEY t7. NSILIu 

Fraetiee — Costs — Specially indorsed writ — Mitti- 
mus — District Court — O. LIV, r. la. 

Where a writ has been epedally indorsed in the Supreme 
Court, and the action is remitted to the District 
Court, the sucoessful party is entitled to costs on the 
Supreme Court scale up to the order for mUtimui, on 
the District Court scale for the trial, and on the 
Supreme Court scale for subsequent proceedings, 
notwithstanding the fact that the amount recovered 
is under £30, 

Applica^tiow for costs. 

C. B. Lilleg, for plaintiff, applied for costs of 
an action commenced in the Supreme Court, and 
remitted to the District Court for trial. 

Feez, for the defendant : The plaintiff recovered 
less than £30, and is not entitled to costs, unless 
allowed by a judge. O. LIV, r. la. The District 
Court has a peculiar rule as to costs. 

Lilleg : The writ was specially indorsed, and 
the action could not have been brought in any 
other way. 

Haabiko, J. : The writ being specially endorsed, 
1 consider the amount makes no difference. Let 
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the plaintiff hare his costs on the Supreme Court 
scale till the order remitting the action to the 
District Court, the costs of the trial on the 
District Court scale, and subsequent costs on the 
Supreme Court scale. 

Solicitors for plaintiff : Lilletf ^ O' Sullivan. 

Solicitor for defendant : Bunton. 



Habdiko, J. January 28th, 1891. 

KELLAWA.Y V. SKER80K. 

Fraefiee — Setting aside judgment by default — 
Non-indorsement of writ — O. /JT, r. 9 — 

O. -ZXIZ; r. 14—0. LVI, r. 6. 

The service of the original writ, as well as a copy, and the 
consequent non-indorsement on the writ of the day 
and month of service, are not sufficient g^unds for 
setting aside a judgment hy default. 

Summons to set aside a judgment by default. 

FeeZj for the defendant, applied to set aside a 
judgment and subsequent proceedings on the 
ground that, in serving the writ, the original as 
well as a copy had been left, and the day and 
month of service had not been indorsed on the 
writ. No appearance had been entered. O. IX, 
r. 9, O. XXIX, r. 14, O. LVI, r. 6, were cited. 

Itutledge, for the plaintiff, contra. On a 
previous application by the plaintiff's solicitor, 
leave had been given to proceed by default, despite 
the non-indorsement of the date of service under 
O. IX, r. 9. 

Habdino, J., overruled the technical objection, 
but on the merits allowed the judgment to be set 
aside, on the defendant paying the costs occasioned 
by his non-appearance. 

Solicitors for plaintiff: Chambers^ Bruce 4' 
MeNab. 

Solicitor for defendant : HelUcar, 



HABDiKa, J. 29th January, 1891. 

CROOM V, COHSK. 

Capiat ad respondendum — Special bail — Payment 
into Court — Bond cancelled — (hmmon Law 

Ffocess Act, 1867, (31 Vie,, No, 4j, *. 48, 

An order had been obtained for the issue of a writ of 
ca. re. against the defendant, for the amount endorsed 
on the writ, and the defendant was held to bail. 

On an application by the defendant and a snrety, to 
extend the time for putting in special bail under the 
bond, or for an order to pay the money into Court 
with £20 for costs, to abide the event, and for cancel- 
lation of the bond, the following order was made :— 

Order : By consent if the money mentioned in the bail 
bond be paid into Court to-day, with £20 to answer 
costs, let the bail bond be cancelled, and let the 
defendant pay the costs of this application. 

On the 22nd January, the plaintiff's solicitors 
obtaiued an order for SLca, fe. against the defend- 
ant, for the amoimt indorsed on the writ, £904 
68. 6d. 

Fetrie, for the defendant, and a surety, Samuel 
Cohen, applied to extend the time for putting in 
special bail under a bond, dated 2drd January, till 
5th February, or for payment into Court with £20 
to abide the event for costs, and if the money be 
paid into Court, that the bail bond be cancelled. 

C, B. Lilleyj for plaintiff, opposed the applica- 
tion as to an extension of time, on the ground 
that the surety would be discharged. 

Petrie then abandoned the a))plication as to an 
extension, and offered to pay the money into 
Court that day, and the costs of the application. 

Lilley consented thereto. 

HA.BDIKO, J. : If the money mentioned in the 
bail bond be paid into Court to-day, with £20 to 
answer costs, let the bail bond be cancelled, and 
let the defendant pay the costs of this application, 
fixed at four guineas ; the whole order being by 
consent. 

Solicitors for plaintiff : Lilley ^ O^ Sullivan. 

Solicitors for defendant : Petrie if 0*Skea, 
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Cor. : Lillet, C. J. 11th and 15th Dec., 1890. 

AND FEBRUARY BUTINGS OF THE FULL COURT. 

JAITE eBIHIBH (bT HER NEXT FBIBNB) V, BCOTT, 
DAWSOK AKD STEWART AND BAKtJEL 0BIMI8H. 

Married woman — T^eehold e$fate during marriage 
— Husband's life estate — Beat Property Act, 

The Real Property Act does not affect a married woman's 
estate in fee acquired before marriage. Her husband 
has a freehold estate in her property dnring their 
joint lives, and can obtain a certificate of title as 
owner of such freehold, and be entered on the 
register. 

The wife here chained her estate vrith the amount of her 
husband's debts to the defendants, by an unacknow- 
ledged agreement. None of the parties contemplated 
charging the husband's estate; in fact, did not 
declare the certificates of title as security in the 
husband's subsequent insolvency. Def endanto ordered 
to return agreement for cancellation, and to deliver up 
her certificates of title to her. 

Action for declaration that a certain unacknow- 
ledged agreement, by which plaintiff agreed to 
charge her estate for payment of her husband's 
trade account with the other defendants, was void 
as against her, and for deliyery of it up to her for 
cancellation ; and for deliyery to her of her cer- 
tificates of title by the defendants Scott, Dawson 
& Stewart. 

liilley and Jodrell appeared on behalf of the 
plaintiff; and 8ir 8, W. Griffith^ Q.C., A.G., Feez 
with him, for the defendants. 

Lilley stated the case: — On 2drd August, 
1889, three days before their marriage, defendant 
Grrimish conrejred the land in question to plain- 
tiff. They were registered in her maiden name of 
Jane Phillips, and the certificate of title issued in 
her maiden name. In September, 1889, defen- 
dants Scott, Dawson ft Stewart, to whom G-rimish 
was indebted in over £700, had possession of 
these certificates of title. They wrote several 
times asking for plaintiff's signature to a letter 
charging the land with the debt. Finally, she 
signed a letter or agreement to that effect on 6th 
September, 1889; it was not acknowledged as 
required by statute in case of married women. 
G-rimish afterwards went insolvent, and Scott, 
Dawson ft Stewart proyed for their full debt, and 
declared they held no security. 



Lilley submitted that she was a married woman, 
and incapable to contract, except as to her separate 
estate. If she intended to affect her real property, 
it must be by deed duly acknowledged. 

Chriffithy Q.C7., A.Q,: There was nothing in 
The Real Property Act inconsistent with the 
existence of the husband's life estate during 
coverture, nor with an estate by the courtesy. 
Beferred to proyiso to sect. 80, Beal Prop&rty 
Act. The power of the wife to deal with her estate 
was not altered. . The deeds were a yalid security 
so far as the husband's interest was concerned. 
He had an estate or interest during their joint 
liyes. Robertson v. NorHs^ 11 Q.B., 916. The 
defendants' case rested on the life estate of the 
husband, and they were entitled to retain the 
deeds. 

Lilley : It was not possible to contend that her 
estate was bound. There was no eyidence that he 
or the other defendants intended to bind his own 
estate, and they have declared they did not hold 
any security as against him. There was no 
equitable mortgage of his estate. 

C. A. V. 

On 15th December, His Honour deliyered judg- 
ment as follows : — 

Lillet, C.J. -. Mrs. Oiimish sues, and joins her 
husband as a party, for a declaration that a certain 
agreement of 6th September, 1889, by which she 
consented to make her estate in two allotments 
chargeable for payment of her husband's account 
with the defendants, is yoid as against her, and 
that it may be delivered up to be cancelled; 
secondly, she asks that the defendants be ordered 
to deliver over the certificates of title to her. 
There is really no dispute about any material facts 
in this case ; but perhaps it would be better if I 
stated them briefly, as it will make my judgment 
more clearly understood. It appears that Mrs. 
Grimish was a Miss Jane Phillips, and I infer that 
her present husband, being registered proprietor 
of these allotments, in contemplation of marriage 
conveyed them to her under The Beal Property 
Actf and she, as Jane Phillips, unmarried, was the 
registered proprietor. Three days after she became 
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vegutered proprietor, he married her. Then in 
some way — ^poMibly with her conflent, though that 
is immaterial — he got posflesrionof her certificates, 
and h)dged them with the Boyal Bank as security 
for a debt of his. Afterwards, on his authority, 
the bank transferred Ihe certificates to the defen- 
dants Scott, Dawson k Stewart. The defendants 
undoubtedly gare consideration for the certificates, 
whether entitled to them or not. They had paid 
the Boyal Bank, and appear to have made large 
adrances— £eOO or £700— to this man GTimish, 
and their relations went on as debtor and creditor 
until, in September, 1889, they got a letter from 
Mrs. Grimish, which is the agreement she now asks 
to be delirered up and declared void. 

Before the marriage, when he put the property 
in her name on the register, there was nothing to 
declare it was to be held as separate estate. She 
took the fee simple as registered proprietor, with 
no express declaration that it was separate estate. 
When he married her, the being registered pro- 
prietor, a married woman having an estate in fee 
in this property, in my opinion he became entitled 
to a freehold estate for their jomt CVes in the 
property. That is my judgment. In other words, 
it is my opinion, looking at The Real Property 
Act, that it has not touched the old common law 
estate in this respect. The husband and wife on 
their marriage stand relatively in this position to 
one another. She was registered owner of 
property — of a registered estate — in fee simple. 
During their joint lives he had a freehold estate in 
her property. After his decease, she would have 
her old estate in fee, which she never lost. That 
was their position. During their joint lives, it 
was competent for him to have got a certificate of 
title as owner of a freehold estate. Being in that 

m 

position — she holding an estate in fee, and he 
having a freehold estate which he could dispose of 
— ^he got hold of these certificates. The letter of 
6th September was unacknowledged. It was 
written without the precaution which the law 
throws around her, and as against her and her 
estate of fee simple, the defendants took nothing. 
That was in her, and remains in her, and the 



defendants take nothing of that — ^nothing wbat^ 
ever. 

Then have the defendants, by any act of 
Grimish or his wife, got a lien, in the nature of an 
equitable mortgage in the husband's interest in 
his freehold estate? In my opinion they liave 
not. When we come to consider whether tbk 
certificate was deposited by the husband in hi^ 
estate, I think there is very cogent evidence that 
it was not. It appears from a very important act 
on the part of the defendants themselTes. Grimisb 
became insolvent ; and, if they had had any clum 
on any part of his estate by way of security, it 
wtts for them to value that security. Instead of 
that, they proved in full, and made no deductions 
on account of security, in fact did not make anj 
claim of security on his estate. I think this 
strong evidence that, when plaintiffs huslMUKi 
deposited that security, the intention of all parties 
was that they were charging the wife's interest. 
But that, of course, being an unacknowledged act 
under the statute, not having the protection which 
the statute requires shall be thrown around au act 
of a married woman like this, was ineffectual to biiui 
her estate. It was ineffectual to bind the bus- 
band's, because there was no intention to do so. It 
is clear that the parties thought they were secured 
against the wife's estate, and not against the bus- 
band's interest ; otherwise Scott, Dawson & Stew- 
art would have taken care, under legal advice, to 
make it clear that it was deposited by Grimish as 
a charge on his freehold interest. That would 
have given Scott, Dawson & Stewart the right to 
call on Grimish to get a certificate of title for bis 
freehold interest, and make him deposit that as 
security with them. But, as I say, her interest is 
entirely free, as it was unacknowledged, and as 
there was not any intention on anyone's part to 
charge his interest. 

With regard to my view of the rule of interests 
of husband and wife, they have some interests as 
they would have had before the Act was passed. 
She has the fee ; and, while living with her in 
married life, he would have a freehold estate, and 
could have charged that. The matter, as far as 
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tlie stutute is concerned, and as to the old estates 
-where the statate has not dealt with them, will be 
found yerj fully discussed in the carefullj con- 
sidered judgment In re WUda^h Sf Hutehintony 
Q.L.S., Part 11, p. 47, delivered in September, 
1877. So this is not a new view of mine. I 
think it has been accepted ; at any rate, no one 
lias questioned it. On p. 50, we find the follow- 
ing:— 

** Examples might be multiplied by a dilfgent search 
throngh the patchwork of this ill-drawn statnte, to show 
that there was no intention to destroy legal and equitable 
interests outside the Act." 

In that case, I decided there might be an equitable 
mortgage by way of deposit of the certificate of 
title. It is important to the parties to consider 
the language I used there: . 

" I adopt the laagoage of Kindersley, V.C, in PtVie v. 

Burpy (2 Drew, 42), in describing the effect of a mere 

depont : — ' By the deposit, the mortgagor oootracts that 

bis interest shall be'liable to the debt, and that )ie will 

make sach conveyance or assurance as may be necessary 

to vest his interest in the mortgagee.' There is nothing in 

The Seal Property Ad inconsistent with the validity of 

this class of security. The statute does not create new 

estates and interests in land, nor does it abolish the old> 

except the vendor's lien." 

In this case, so far as it is a matter of conten- 
tion, I hold that there was no deposit touching the 
husbasMfs estate ; that it did not affect her estate, 
and HOBb she should have judgment for the relief 
prayed. These instruments must be delivered up, 
as regards her ; there may be an endorsement as 
to the marriage. The agreement must be returned 
and cancelled as to her estate, and the certificates 
of title must be delivered up to her. The costs 
must follow the event. 

At the February sittings of the Full Court, the 
defendants appealed from the above judgment. 

Ghriffiihy Q.O., A.Q,^ Feez with him, appeared 
on behalf of the appellants, the defendants below, 
and Lilley and Jodrell for the respondents. 

The same arguments were used on both sides as 
in the Court below. 

The following cases were cited by — 

Ortfflth, Q.0,, A.G,: Bohertton v. Norrh^ 11 
Q.B., 916; Leather o. Leath^, L.B., 5 Ch.D., 



2tl ; Sa parte Borers, Be Fyatt, L.S., 26 Ch,D., 
81 ; and Cooper v. Vetey, L.B., 20 Ch.D., 611. 

LiLLST, C.J., delivered the judgment of th^e 
Court : Substantially the judgment below must be 
affirmed — that is, that the defendants must give up 
to the plaintiff the agreement of 6th September^ 
1889, to be cancelled, and her certificates of title. 
The judge below having held that there was aa 
estate in the husband, the certificates must ba 
brought into Court under the order, with liberty to 
the parties to get the fact of marriage registered 
on the certificates and on the register, and then 
afterwards they must be delivered to the wife* 
This endorsement must be nuide within a reason- 
able time. Leave to apply. The defendants to pay 
costs of appeal. Let plaintiff have her costs of 
action paid into Court. 

Solicitor for plaintiff: Nazer, 

Solicitors for defendants : Hart Sf Flower. 



In the matter of ^ The Stamp Dutiee Act of 
lS66y^ and in the matter of a deed of 

ASSIOKMSVT MAJ>B BXTWKKir WILLIAM BU^ 
COCK OF THE OIHS FAST, ASCD BEHJAMIIT 
8PABKS OF THE OTHEB PABT, AKD BATSI) 
THE 17th SEFTEKBEB» 1800. 

Liquidation — Exemption from stamp duty in 
ineolveney — Ineolveney Aetj see. 19(1 — Stamp 
Duties Act of 1886 — Certificated debtor noi 
an insolvent. 

A liquidating debtor, after reeeiviag his oertificate of 
dischaige, repurchased from the trustee the estate in 
liqoidation, in pursoaoce of a resolution ol the 
creditors that the debtor, upon receiving his oer^ 
tificate, should repurchase on certain conditiotts; ^ 
The debtor having received his . certificate, a cosi^ 
veyance embodying the resolution was executed by 
the trustee, and the estate was transferred. 

The question to be decided was whether the conv^ance 
came under the exemption clause of The Insolvency 
Actt sec 190, or was liable to the ordinary duty 
required under The Stamp Duties Ac^qflS6€. 

Heldy that the conveyance, which came alter the cer^ 
tificate of diMshaige, transferred the insolvent estate 
not to a liquidating . debtor, but to a discharged 
insolvent, who was in the same pesition as an outside 
purchaser, and must pay the stamp duty. 
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' Special case stated bj the Stamp Com- 
missioners tinder section 21 of The Stamp Duties 

Act ofisee. 

On or about the 23rd day of October 1890 upon the 
hearing of an action by Benjamin Sparks against Samuel 
Hart before His Honor Judge Paul at the sittings of the 
Southern District Ck>urt at Brisbane the instrument here- 
inafter set out was tendered in evidence and His Honor 
refused to allow it to be received in evidence upon the 
ground that it Iiad not been stamped. 

Subsequently to the last-mentioned date the said faistru* 
ment was submitted to the Stamp (yommissloners for their 
opinion as to whether or not it was liable to stamp duty 
and the said Stamp Commissioners determined that it was 
so liable under the provisions of the said Act and schedule 
number one thereto as a conveyance or transfer of property 
actually sold. 

The said Stamp Commissioners thereupon assessed 
stamp duty on the said instrument at £111 15s. together 
with £22 7s. for fine in all the sum of £134 2s. 

The said Benjamin Sparks has paid to the said Stamp 
Commissioners the said sum of £134 2s. and has in ac- 
cordance with the provisions of section 21 of the said Act 
deposited with them the sum of £10. 

The said Benjamin Sparks has declared himself dis» 
satisfied with the said determination of the said Commis- 
sioners and contends that the said instrument is not liable 
to stamp duty as a conveyance and has requested the said 
Commissioners to sign and state a case under the Act for 
the purpose of enabling him to appeal against the said 
determination of the said Commissioners. 
The instrument hereinbefore referred to. 
*' This indenture made the seventeenth day of Septem- 
**ber one thousand eight hundred and ninety between 
** William Bulcock of Brisbane in the Colony of Queens- 
** land accountant (the trustee of the property of Benja- 
*' min Sparks of Turbot Street Brisbane aforesaid general 
" merchant in liquidation) of the one part and the said 
*' Benjamin Sparks of the other part Whereas the said 
" Benjamin Sparks on or about the second day of April 
" last past filed a petition for the liquidation of his affiurs 
'* by arrangement or composition with his creditors in the 
*' Supreme Court of the Colony of Queensland And 
*' whereas a meeting of the creditors of the said Benjamin 
'* Sparks duly convened was held on the seventeenth day 
<*of April last past such meeting being by resolution 
'.'adjourned until the twenty-first day of April last past 
''And whereas on the twenty-first day of April the 
<' adjourned meeting was held and thereat it was resolved 
" that the affiurs of the said Benjamin Sparks be liquidated 
" by arrangement and not in insolvency and that the said 
** William Bulcock be and he was thereby appointed 
«* trustee of the property of the said liquidating debtor 
" which appointment was subsequently confirmed by cer- 
" tificate under the seal of the said Supreme Court of 
" Queensland And whereas at a meeting of the creditors 
"of the said liquidating debtor duly convened and held 
" on the ninth day of June one thousand eight hundred 
"and ninety it was resolved that the said William Bul- 
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"oock as such trustee as aforesaid be and he was thoeby 
empowered to sell to the said liquidaliiig debtor all the 
assets real and personal in the estate of the said Benja- 
min Sparks in liquidation for the sum of seven s hilling s 
and sixpence in the pound on all proved and admitted 
debts of the said estate that the purchase money should 
" be payable by promissory notes of the said liqu id at in g 
" debtor at three six nine and twelve months respectively 
endorsed by the Financial Guarsntee and Agency Com- 
pany of Queensland Limited each of such promissOTy 
notes to be for an amount equal to the som of one 
»hillmg and tenpence half -penny in the poand oo tiie 
amount of such proved and admitted debts such promis- 
« sory notes to bear date the day following tiie issne of 
"the debtor's certificate of discharge by the Sapreme 
"Court of Queensland and that after payment of all 
" liabilities incurred by the said William Bulcock as such 
" trustee in the management of the said estate the balance 
" of the moneys received by him together with all pro- 
"missory notes bills of exchange and other secnritles 
should be delivered to and become the property of the 
said liquidating debtor together with all rights to 
equities of redemption And it was also resolved that 
" the discharge of the said Benjamin Sparks be and the 
" same was thereby granted And whereas by certificate 
" under the hand of the Registrar of the Supreme Court 
" of Queensland and the seal of the said Court bearing 
"date the twelfth day of June one thousand eight 
" hundred and ninety the said Benjamin Sparks was duly 
" granted his discharge Now this indentore witaeeseth 
" that in pursuance of the said resolution and in consid- 
" eration of the premises and of the receipt by the said 
" William Bulcock of the promissory notes hereinbefore 
" referred to and which are more particularly set out in 
"the schedule to these presents the receipt whereof the 
"said William Bulcock doth hereby acknowledge He 
" the said William Bulcock doth by these presents grant 
" bargain sell assign transfer and set over unto tlie said 
"Benjamin Sparks his executors administFators and 
"assigns all the lands goods book and other debts securi- 
" ties for money chattels effects and things and all other 
"real and personal property or assets belonging to the 
" estate of the said Benjamin Sparks in liquidation and 
" which are now vested in the said William Bnloock or to 
" which he is entitled as such trustee as aforesaid together 
" with all moneys in the hands of the said William Bui- 
" cock as such trustee as aforesaid after i>aying all liabil- 
ities incurred by him as hereinbefore recited and all 
promissory notes bills of exchange and securities fw 
money And also together with the goodwill of the boa- 
" iness of a general merchant lately carried on by the said 
" Benjamin Sparks up to the date of the passing of the 
"resolution for liquidation of his affairs hereinbefore 
" mentioned and from that date to the dato hereof carried 
"on under the supervision of the said William Bulcock 
"as such trustee and all rights privileges benefits and 
" advantages belonging or appertaining thereto and all 
"the estate right title and interest of the said William 
" Bulcock in all the premises hereby assigned or intended 
" BO to be To hold the same linto and to the use of the 
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** aaid Benjamin I^Murka hk «z«mtpn administniton and 
** aangns absoliitely sabject to all encumbranoea affecting 
" the same And the said ^^^Iliam Buloook doth hereby 
** covenant with the aaid Benjamin Sparfca hia ezecnton 
''Adminiatraton and aaeigne that he the aaid William 
** Bolcock will at all tamea hereafter at the reqneat and 
*' cost of the aaid Benjamin Sparks or other the peraon or 
** peraona requiring the aame do and ezeonte all anoh for- 
*' ther and other IffwM acta deeda aaaignmenta aaaoranoea 
« and thinga for the better enabling him the aaid Benja- 
**min Sparka hia execntora adminiatratora or aaaigna to 
** recover reoeive and pooaeaa or for fnither aaanring to 
** the aaid Benjamin Sparita hia execntora adminiatratora 
*' or aaaigna all the landa gooda book debta aeonritiea for 
" money obattela effecta and thinga and all other real and 
** peraonal property or aaaeta belonging to the eatate of 
^' the aaid liquidating debtor or any part or parte thereof 
** reepectiyely In witneaa whereof the aaid partiea to 
** theae preaenta have hereunto aet their handa and aeala 
" the day and year firat above written." 

This case came on for hearing before the Full 
Court at its December Sitting (cor. Lillbt, C.J., 
and BsAL, J.). Judgment was reserved ; and the 
case was then set down for further argument at 
the Febroarj Sittings of the Court (cor. Lillxy, 
C.J., HASDnre and Bkal, JJ.) 

SirS. W. Griffith^ Q.O., A.Q., Byme$, S.G., 
and Byrne with him, appeared for the Stamp 
Commissioners ; and Lilletf for the appellant, B. 
Sparks. 

Idlley submitted that the transfer of the estate 
was a proceeding in the liquidation, and under 
sec. 190 of The InMolveney Aet was therefore 
exempt from duty. Eeferred atsd to sees. 129 and 
130 of the same Act. 

Counsel for the Crown was not called on. 

LiLiJEY, C.J., delirered judgment as follows: 
The grammatical reading of sec. 190 of The 
Intolveneff Aet is su£&cient to decide the case. 
This was a proceeding in insolyeacy, although in 
the form of a liquidation. The creditors met, and 
agreed that, upon Sparks obtaining his certificate, 
he should repurchase his estate. A resolution was 
passed to that effect, and the conveyance em- 
bodying that resolution was drawn up. The 
conreyance undoubtedly was made on the basis of 
the resolution. The estate was transferred, and 
after that did not remain the estate of the 
insolrent under the liquidation^ but was in fact the 



property of Mr. Sparks discharged. ^ That being 
so, it does not come within the words exempting a 
conrejance from' stamp duty, because it does not 
remain the estate of the insolrent in the ordinary 
sense under The Ineailveney Aet. It remains and 
ia in fact the estate of Mr. Spa^. Under the 
circumstanceis I think the Commissioners were 
right in requiring the imposition of the stamp. 

BLua)nr&, J., said as follows : I agree with the 
reasoning^of The Chief Justice. I haye arriyed at 
the same conclusion by reading sec. 190 of the 
Act, and giying the usual interpretation to the 
w<Ad insolvent — a person unable to pay his debts 
as the same become due. Inserting those words 
where the word insolvent occurs, I find that Mr. 
Sparks in this case was the purchaser, and was 
legally entitled to be dealt with as a purchaser. 
An outside purchaser would have to pay stamp 
duty, and as Mr. Sparks occupies the position of 
an outside purchaser, he is liable to pay stamp 
duty. I think the ruling of the Commissioners 
must be upheld. 

BxiLL, J.: I am of the same opinion. 

Appeal dismissed with statutory costs — ^£10. 

Solicitor for the Commissioners: Chilly Crown 
Solicitor. 

Solicitors for the appellant : Chambere^ Bruee 
Sf MeNah. 



AVRa 8ITTIM08 OF THS FULL GOUBT. 

COX, Dowxnra Aim co. r. jokss aitd ahoih£b. • 

Taxation of eotte — Bille in eroM'aeiione-^ 
Taxation qf elaim and eounteretdim as if 

separate aetione. 

In a oroaa-aotion for treapaaa, plaintjflh obtained a verdict 
for £910, and the defendanta for £1,360. Judgment 
waa entered for the balance. The billa of ooata in the 
two aetiooa were ordered to be taxed aa if each were 
a aeparate and independent action, after which one 
aet of ooata ahould be aet off againat the other, and 
the aUoeoiwr given for the balance. On appeal it waa 

AM, that each party ahonld bring in hia bill of ooata aa 
if nothing dae had been tried bat hia own action.. 
Bach bill ahonld be taxed aa a aeparate and indepen- 
dent action and aet off. Both partiea were therefore 
entitled to indnde ganeiml oosta. 

AfBSAL from taxation of costs. 
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This was an action and a counteiclaiin for 
cross trespasses by eatfle, and was tried before 
The Chief Justice and a special jury of four, who 
brought in a verdict for plaintiffs of £010, and 
for defendants of £1,S60. Judgment was eptered 
for the defendants for the balance— £450. It 
was subsequently ordered that plaintiffs enter 
judgment for the costs of their action, and 
then that defendants enter judgment for 
^eor costs of the countenlainL The aotkms 
were to be taxed as if each was a separate 
and independent action, and one set of costs was 
to be set off against the other, and die attocatmt 
giren for the balance. Plaintiffs* costs were 
taxed and allowed at £507 17s. 8d., and defend- 
ants' costs were taxed and allowed at £187 lis. 
5d. The allocatur was for the difference, £870 
6s. 8d. 

. The defendants disagreed with the taxation of 
the plaintiffs' bill, and objected to the allowance 
of several items in plaintiffs' bilL 

The question upon which the judgment went 
was whether, after the claim and counterclaim had 
been ordered to be taxed as separate actions^ the 
expenses of plaintiffs' witnesses should not be 
divided, on the ground that the witness should be 
treated as attending two actions. 

LiUey appeared for the defendants, in support 
of the appeal ; and Bymei, 8,G,^ Shand with 
him, for .the plaintiffs. 

His Honor Mr. Justice Beal did not sit, owing 
to his having been engi^[ed in the case while at 
theBaa^. 

Lillej^ cited Shrapnel v. Xa^, L.B., 20 Q.B.D., 
884, and Bainet v. Bromlegf L.B., 6 Q.B.D., 
e&S. The main question between the parties 
was, what was the rule as to common items. 
That had not been decided yet in England or 
here. He submitted that in the case of a witness 
who had come a great distance and at great ex- 
pense to give evidence, equally on dam and 
counterclaim, the taxing officer shoxdd not give 
the plaintiffs costs of coming here» and allow only 
two days in town on the counterclaim. 

Bsfrnes, S.G. l%e Chief Justice based his 



judgment below on Shrapnel r. Lanf. Common 
items did not mean items common to both defence 
and counterclaim, but to both parties. That was 
the decision in Shrapnel v. Lang. Fry, L.J.; 
said there^ that the defendant was entitled to 
costs of the counterclaim, but not to the general 
costs of the action. Cited Ward v. Moree, LJBi\ 
28 Ch.D., 577. 

HABnnrch, J., delivered the judgment of the 
Court: 

This is an action in which Cox, Dowliilg 
A Co. are the plaintiffs, and Jones and Mather 
are the defendants by original action, and 
viee ver9d by counterclaim between them. The 
action, as I have gathered, was for cross-tiespasa; 
so that the counterclaim was in the nature of a 
cross-action, and not by way of set off; and so 
each was, as far as the trial was concerned, an 
independent action of trespass. I may say here, 
that each party recovered — ^the defendant the 
greater amount. As the result of that. The Chief 
Justice, who tried the case, ordered the judgment 
for costs as follows : Enter judgment for plaintifis 
for costs of the action, and judgment for defen- 
dants' costs of counterclaim, as if each were 
separate and independent actions. Set off one^t 
of costs against the other, and give allocatur for 
balance. That being the order for the costs, it has 
been contended.by tJie Solioitor^G^eneral— and I 
will not say unsuccessfully or unnecessarily-— 
that, if no order had been made for the costs 
in this case, the costs would have been taxed, 
the plaintiffs* costs of action given him, and 
additional costs; and the defendants' costs of 
counterclaim and non-general costs of action. 
He deduces that, as \he result from following 
ShrapnM v. Lang^ and Ward v. Morse, Bat 
bere The Chief Justice has made a special order 
as to the costs, and he has not mentioned the 
.general costs. The claim and the counterclaim 
are to be treated as separate actions, and 
<x>nsequently there are two separate sets of 
costs. That being so. His Honor must have 
had in Ms min<i the result that would have 
followed from the ordiiiary practice of the Court. 
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The result would have been to the defendants, a 

Terdict from the juiy of nothing. This is not a 

common order. I think this case stands alone, and 

the meaning and sense of the order is this, that 

the plaintiffs in their action bring in their costs, 

as though nothing else had been tried in that 

action. The taxing officer taxes that bill, gires 

them general costs of that action, as if successful 

plaintiffs in that action alone. Put that aside. 

Then the defendants bring in their bill of costs on 

their counterclaim ; but according to The Chief 

Justice^s order, they are entitled to bring in a bill 

of costs as if of an original and separate action. 

Therefore they are entitled to bring in their 

biU as of a subsequent and independent action, 

putting in charges for general costs, and anything 

else they could sustain, as phuntiffs. The taxing 

officer taxes the two bills, balances them, and 

gives his allocatur for the balance. I hare not 

gone into the items — ^it is not necessary for us 

to go out of our way and pick out 6s., 2s. 6d., and 

80 on, with important business of the country 

waiting. 

If the bills are not taxed according to the prin- 
ciples I have stated, then the taxing officer will 
review. Our order is, let the bills of costs be 
reviewed on the principles just laid down. Let 
each be taxed as a separate and independent 
action, and set off. 

Lillejf asks for costs of appeal. 

Byrnes, 8,0-.^ opposes. 

HABDoro, J. : Seview, with costs. 

Solicitors for plaintiffs : Sort ^ Flower. 

Solicitors for defendants : Mdedonald-Paferson. 
Fitzgerald ^ Hawthorn. 



JUNE 8ITTIKG OF THE FULL GOUBT. 
BXenrA V, LUM HOOK. 

Grown Oate Beterved — Juriedietion — Iforthem 
Supreme Court— 29 Vie., No. 18, $$. 48-49— 
88 Vie., No. 3, «. 7— 58 Vie., No. 17, m. 4, 
11, 17'-4D Vie., No. 2, t. 2— Perjury— 



Judicial proceeding— Small Debts Aet, (31 
Vic, No. 29) — Non-amendment of proceedings. 

The Full Goart aitting at Brisbane, is the proper tribanal 
for a Crown Caae Reeerved by a judge of the Northern 
Supreme Court. 

Section 2 of ^ Vic., No. g f Criminal Practice Amend- 
ment Act of 1876), is not impliedly repealed by Tht 
Supreme Court Act of 1889, 

An action had been commenced in the Small Debts Court 
at Cairns, against Lum Hook and Chong Chow, 
trading together in partnership, for goods sold and 
delivered. The plaintiff abandoned the case against 
Chong Chow, and Mrithout amending the proceedings 
' in any way, evidence was taken for the defendant, 
who in the course of his evidence, committed the 
alleged perjtiry. Judgment was given for the plain- 
tiff against Lum Hook alone. 

ffeldf that this was a judicial proceeding, and it was 
competent for the Court to proceed in the action after 
the abandonment against one defendant, and that the 
conviction for perjury should be sustained. 
Case reserved by Chubb, J. : 

1. The defendant Lum Hook was tried before me at the 
Circuit Court Cairns on the second day of April 1891 on 
an information for perjury. 

2. The perjury was charged in the information to have 
been committed in the Court of Petty Sessions Cairns in 
its Small Debts Jurisdiction on the trial of an action in 
which one Long Lee was plaintiff and the defendant and 
one Chong Chow were defendants. 

3. The following evidence was adduced by the Crown : 
The plaint summons and particulars of demand in the 
action were for £27 19s. 9d. for goods sold and delivered 
by plaintiff to Lum Hook and Chong Chow trading 
"together in partnership."— On the hearing after the 
plaintiff had given his evidence and before the alleged 
perjury was committed the plaintiff abandoned the case 
against Chong Chow whereupon and without having 
amended the proceedings in any way the Court proceeded 
to take evidence for the defendant. The defendant gave 
evidence and in the course of it made the statements upon 
which the perjury was assigned and judgment was given 
for the plainti£f against the defendant alone for the amount 
sued for. 

4. Upon this evidence I reserved for the consideration 
of this Honorable Court two questions viz. : — 

faj Whether after the plaintiff had abandoned the 
case against Chong Chow the action was as re- 
garded the defendant a judicial proceeding. 

fb) Whether after such abimdonment it was compe- 
tent for the Court to proceed further in the 
action against the defendant alone. 

5. I refer the Court to sections 15 19 21 29 and 30 of 
The 8maU Debts Act of 1867 which induced me to 
reserve the questions. 

6. The jury found a verdict of guilty and I postponed 
judgment until the questions reserved had been decided 
and accordingly committed the defendant to the prison 
at Townsville where he now is. 
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7. I am in doubt whether the aeoond lection of The 
Oriminal Practice Act Amendment Act of 1876 has not 
been repealed by implication by The Supreme Court Act 
of 1889. As this is the first case reserved by a Northern 
Judge since the passing of the latter Act I have reserved 
it for the Court at Brisbane in order that the point may 
be considered. I request the decision of the Court upon 
the questions reserved. 

(Signed) C. £. Chubb, J., 

Northern Judge. 
Chambers, Supreme Court, 

Townsville, B9th April, 1891, 

Byme9y S.G., Scott with him, for the Crown. 
There was no appearance for the defendant. 

Byrnen : The question of jurisdiction is raised 
in this case, whether a Crown Case Eeser^ed bj a 
Northern Judge should be heard at Brisbane as 
heretofore, or at Townsville. The Supreme Court 
Act of 1889 expressly repeals The Supreme Court 
Act ofl874y sections 15-21 inclusive, and the Act 
to amend The Supreme Court Act of 1874, (41 
ViCy No, 17), but no mention is made of The 
Criminal Practice Amendment Act of 1676. By 
section 2 of that Act, a Crown Case Heserved by a 
Northern Judge, shall be heard by the Supreme 
Court sitting at Brisbane. The practice is regu- 
lated by sections 48 and 49 of The Criminal 
Practice Ajot of 1865, which require the case to 
be transmitted to the Judges of the Supreme 
Court. By section 7 of The Supreme Court Act 
of 1874, the Supreme Court is to be holden before 
three judges, except under certain circumstances. 
By section 17 of The Supreme Court Act of 1889, 
the word Townsville is to be substituted for Bris- 
bane. But this is only a qualified provision. On 
the ground of convenience, there can be no doubt 
the cases should be heard in Brisbane, otherwise 
there might be a difference of opinion between 
the two judges, and a divergent criminal practice 
exist in two parts of the colony. There is no 
provision for an appeal from Townsville to Bris- 
bane in criminal matters. [HABBore, J. : There 
is no appeal in a Crown Case Eeserved.] Section 
11 of the same Act, excepts jurisdiction on appeal 
from a decision of a judge of the Supreme Court, 
and section 4, excepts any appellate jurisdiction 
vested in the Full Court at Brisbane. 

The Chief Justice : That decides the question. 



Section 2 of The CHminal Practice Act of 1876 
is not repealed. Thi appellate jurisdiction in 
criminal cases, rests with this Court alone 

Bymei : As to the merits, the difficulty of the 
judge seems to have been whether there was a 
judicial proceeding, as the proceedings had not 
been amended. [Hardiko, J. : The question is 
simply — Can an action proceed against one defend- 
ant when a non-suit is granted to another ?] The 
defendants were in partnership. [The Chief 
Justice : That makes no difference.] The points 
reserved are within the words of Denman. J., 
in Beg, v. Hughei, 4 Q.B.D., 614, at 637—" I am 
of opinion, however, that we ought not to have 
regard to the conviction, in considering whether 
perjury was committed, but to look to the moment 
at which the false evidence was given, and con- 
sider whether at that moment, the magistrates had 
jurisdiction to hear that evidence judicially. And 
1 think that they had jurisdiction to hear that 
evidence judicially, if, at the time at which it 
was given, it was evidence which in any possible 
event, they might have acted upon judicially in a 
matter within their jurisdiction ; whether the re- 
sult of their acting upon it might have been to 
convict, or to acquit, or to adjourn, or to send for 
trial, or to take bail, or to do any other judicial 
act within their competency." 

The Chief Justice: We think this was a 
judicial proceeding, and if the false evidence given 
was material, that there was perjury. We answer 
question A, yes ; and question B, yes. The con- 
viction is sustained. Let the judge give judgment. 

Solicitor for the Crown : J. Howard Gill. 



PBITCHABD v. HOWARD SMITH ABD SONS, LIMITED. 

Company — Jurisdiction — Employers' Liability Act 
(50 Vic, No. 24), sec. lO-^Eesidenee— Dis- 
trict Court Act, 1867, (81 Vie., No. 30), w. 
40, 41, 55^Bule 88— British Companies Act, 
(50 Vio., No. 81J, ss. 8-9, le—Cosk-O. 

ur, r. 1. 
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A oompMiy registered in Vietoria, but haying a branch 
office here, is a perwm resident within the district, 
under sec. 40 of The District Cowrt Act of 1867^ and 
is amenable to the jnriBdlction of the Diatrict Court, 
under section 10 of The Employers' Liability Act oj 
1886, 

Held^ affirming the decision of Harding, J., that an action 
in the Supreme Court against such a company for 
damages, under The Employers' Liability Ad^ was 
rightly dismissed with costs, for want of jurisdiction. 

Appeal from a decision of Harding, J. 

This action was brought by the plaintiff, a 
wharf labourer, against the defendants, for dam- 
ages for injuries sustained whilst in their employ- 
ment. The trial came on before Harding, J., at 
the March Civil Sittings of the Supreme Court. 

Power and Wbolcock appeared for the plaintiff, 
Lilley for the defendants. 

Lilleif objected that the Court had no jurisdic- 
tion, and that the action should haye been brought 
iu the District Court, under section 10 of The 
Employee' Liability Act of 1886. 

Power referred to section 40 of The District 
Court Act^ 1867. The defendants were not resi- 
dent here. The head office was in Victoria, where 
the company was registered. 

After argument, Harding, J., ordered the case 
to be put at the bottom of the list, and reserved 
judgment, which was subsequently delivered. 

HABDrNO, J. : The plaintiff sues the defendants, 

William Howard Smith & Sons, Limited, for 

damages for injuries, to which he is only entitled 

by means of The Employers Liability Act of 

1886, and we find it is necessary to allege that the 

defendants are not amenable to the jurisdiction of 

any District Court in the colony. Part of section 

10 of The Employers' Liability Act of 1886, 

reads: — 

Every action for recovery of compensation under this 
Act shall be brought in a District Court unless the 
defendant is a person or corporation not amenable to 
the jurisdiction of any IMstrict Court in the colony. 

With the rest of the section we have nothing 

to do. 

I have decided that the defendants are amen- 
able to the jurisdiction of the District Court in 
Brisbane. 

To find out whether they are amenable or not, 



we have to refer to section 40, District Court Act, 
1867, which reads : — 

The several Courts appointed to be held at toMms and 
places within such districts respectively shall have juris- 
diction when the defendant or one or more defendants 
as the case may be shall be resident within the districts 
for which such Courts respectively shall be ordered to 
be held. Provided that no defendant except as herein- 
after provided shall be compellable to appear except at 
the nearest District Court held under this Act to the 
Petty Sessions District in which he shall be resident. 

So that there the liability to the jurisdiction of 

the District Court is residence. 

By section 55 of the same Act, a plaint having 

been lodged — 

A summons stating the substance of the action and 
bearing the number of the plaint on the margin thereof 
shall be issued under the seal of the Court according to 
such form and be served on the defendant at such time 
and in such manner as shall be directed by the rules 
made for regulating the practice of the Court in the 
Act thereinafter provided for. 

Having obtained a summons, can he serve it under 

the rules made thereunder? I think rule 38 

applies. It reads — 

The serrice of the summons except in the cases herein- 
after specially provided for shall be either personal or 
by delivering the same to some person apparently four- 
teen years old at the hduse or place of dwelling or place 
of business of the defendant but no place of business 
shall be deemed the place of business of the defendant 
unless ho shall be the master or one of the masters 
thereof. 

" Itesident " would mean place of business, but I 

derive assistance in interpreting that word from 

the proceedings of the Court here and in England, 

upon the question of service of virrits here. A 

writ is served by service at the residence, and for 

that purpose, it is necessary to determine what 

residence is, and under The Companies Act, foreign 

companies can be wound up here. See 6 Edn, 

Buckley, at page 204. — 

It is no bar to the jurisdiction of the Court to wind up 
a company that all the operations of the company are in 
a foreign country if the management be in this country 
and the business or a branch of the business be transacted 
here. An order has been made to wind up a company 
incorporated by registration in India having its principal 
place of business in India witli a branch office and a man- 
ager in England so again in the case of a New Zealand 
company and an Australian company. 

This company can be wound up because it is 
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resident here. It is resident within the jurisdic- 
tion of this Court by a branch office. There is a 
further decision in the case of Lloyd Generate 
Italiam, It is in 29 (7,2)., 219, There, Pearson, 
J., says referring to Oompaniee Act of 1862 — 

I am decidedly of opinioii that the Aot Is confined to 
Engliali companies and foreign oompaoies carrying on 
boslnesa in England with so to apeak a residence of their 
own branch office in this country. In the caaee which 
have been cited of orders made to wind np foreign com- 
panies the companies had an office in England but that is 
not BO in the present case. 

Then there are the cases that were cited on the 

service of English writs on foreign companies, 

Newhy v. Von Oppen and The Colts Patent Fire- 

arms Manufacturing Company ^ 7 L.E., Q.B. 293. 

The facts there are very similar to these, and the 

judge, Blackburn, J., says at page 295 — 

The other and more difficult question is whether the 
corporation has been properly served supposing them to 
be suable. It was argued that the American corporation 
was resident in America and must be served if at all as a 
foreigner resident out of the jurisdiction subject to the 
difficulties which are pointed out in Ingatt v. AuUrian 
IAoyd*s Company, This would be so if the foreign 
company had merely employed an agent here who made a 
contract for them but we think it is different where the 
foreign corporation actually has a place of business and 
trades in this country. This is a point of very consider- 
able practical importance. There are already several 
Scotch banking corporations that have established 
branches in London. We see from this case that there is 
at least one American corporation that has set up a 
branch business and there will probably be some more. 
Such a corporation does for many purposes reside both 
in England and in its own country. In the case of Car- 
ron Iron Company v. MaeLaren Lord St. Leonards taking 
a different view of the facts from that taken by Lords 
Brougham and Cranworth thought the Scotch corporation 
waii resident in England. We think that there is great 
good sense in what Lord St. Leonards states to be the law 
on his view of the facts. He says ** If the sen'ice on the 
agent is right it is because in respect of their house of 
business in England they have a domicile in EngUnd and 
in respect of their manufactory in Scotland they have a 
domicile there. There may be two domiciles and two 
jurisdictions and in this case there are as I conceive two 
domiciles and a double sort of jurisdiction one in Scotland 
and one in England and for the purpose of carrying on 
their business one is just as much the domicile of the cor- 
poration as the other." The majority of the lords took a 
different view of the facts and thought that though the 
corporation possessed property in England and had agents 
there they did not carry on business there but we do not 
find that they differed from Lord St. Leonards' view of 
the law if they had agreed as to his facts and in the 



present case the fmct is dear that the American comptiiy 
are carrying on trade themselves in I^ondon and therefore 
we think most be treated as resident there. 

Then there is the hist case, Hagyin t. Comfioir 
D'Eeeempte de Paris, Mason and Barry v. M« 
sa^ne, 28 Q.B.D., 519. Cotton, L.J., says- 
It has established in London an office on the door of 
which the name of the company appears and on their billi 
and memorandums used in London the same name ii 
printed. 

and then at page 522 — 

The question therefore comes to this —Is the corporatioD 
resident in this country ? I think it is. The prindpil 
parts of its business is carried on at the office in London 
and I think that when a foreign corporation established 
by foreign law sets np an office in England and carries on 
one of the principal parts of its bnsineaB here it ought to 
be considered as resident in England and be treated as if 
it were established by EngUsh law. In my opinion thtt 
is the law independently of all decisions but the case of 
Newby v. Van Oppen Is an authority for that view. Fry, 
L.J., says—" I am of the same opinion. It is not neces- 
sary to refer to the earlier authorities because in Carrw 
Iron Company v. MaeLaren which was decided in 1855 
Lord St. Leonards in the House of Lords laid down thst 
a corporation might have two domiciles and be subject to 
two jurisdictions. It Is true that the other learned lords 
differed from Lord St. Leonards on the facts of the cue 
but they did not dissent from the principle of law which 
he laid down. That principle appears to me to have been 
followed in subeequent cases.'' 

I think the present case is reaQy controlled bj 
Newby y. Van Oppen, and that we cannot deter- 
mine it in favor of the defendants, without ove^ 
ruling that authority. 

On the English cases, a foreign company can be 
resident within the jurisdiction of the Supreme 
Court at Brisbane, for the purpose of beiiig 
wound up, and if it is resident there, it can be 
sued there. The same word is mentioned in Tke 
District Court Act of 18€7. There is also the 
case decided by The Chief Justice; the case of 
Neville y. National Fire and Marine Insurance 
Company, 1 Q.L. J., 23. 

In that case, the writ was a writissued for ser- 
vice within the jurisdiction. It was served upon 
the officer of the company who had an office 
there, who had the name on the door, and on simi- 
lar facts stated to the Court on service, as those 
in this case; but no appearance being entered, 
the parties applied for substituted service by serr- 
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ing it on the manager, before The Chief Justice. 
Now The Chief Justice directed and gare leave 
for such service. He could not, on the ground 
that the defendants were liable to a writ for ser- 
vice not within the jurisdiction, because there is 
no such thing as substituted service of a writ for 
service out of the jurisdiction, and that being so. 
His Honor must have decided that that company 
had its residence in Brisbane. Consequently, if 
the company can be resident in Brisbane, this 
company is resident and carrying on business in 
Brisbane; and if so, it answers to the word in 
The DUirtct Gowri Aei, "resident," and conse- 
quently, the defendants are liable to be sued 
there. 

LilUff moved for a non-suit. 
Power moved for the case to be struck off the 
paper. 

Hakdiko, J., dismissed the case for want of 
jurifldiction, with costs. 
The plaintiff appealed from this decision. 
Bymee^ S.&,, Power and Woolooek^ for the 
plaintiff. Griffith, Q.O., A.Q.y and Xdlley, for 
the defendants. 

Burnet, S.Q,, applied to have the judgment of 
Harding, J., reversed, and that the case might be 
reinstated for trial at the next sittings of the 
Court. The questions for the Court to decide, 
were (1), Were the defandants a corporation not 
amenable to the jurisdiction of the District Courts 
of the colony, or in other words, had the Supreme 
Court jurisdiction to hear the case? (2), If the 
judge had no jurisdiction, was the form of the 
judgment correct, in so far as the action was dis- 
missed with costs against the plaintiff ? Section 
10 of J%e EmployerB^ Liahiliti/ Act states, that 
such actions are to be tried in the District Court, 
but in a similar case against the same defendants, 
it was held that the District Court had no juris- 
diction. By section 40 of The District Court Act 
of 1867, the defendant must be resident within 
the district. A man cannot be resident in more 
than one place at a time, and so with a corpora- 
tion. A party may by section 41, become resident 
by removal. Section of The District Court 



Amendment Act of 1872, and section 2 of The 
Amendment Act of 1878, were cited as to the 
meaning of the word ''reside.*' [Real, J., re- 
ferred to section 127 of the Principal Act, and 
Rule 44.] Rule 38 shews how service is to be 
effected. Under The District Court Aety carrying 
on business is not residence. A joint stock 
company resides at its registered office. The 
defendants are not registered here, but in 
Victoria. The British Companies Act of 1886, 
section 2, defines a British company ; section 3 
allows such a company to be registered here ; sec- 
tions 4, 5, 6, shew the mode of registration ; sec- 
tion 7, the effect of registration as if incorporated 
in Queensland; section 9 deals with service of 
writ, and at the registered office. By section 16, 
the jurisdiction of the Supreme Court is not to 
be diminished by the provisions of the Act. By 
The Acts Shortening Act, section 11, the word 
** person " includes a body corporate. The com- 
pany being registered in Victoria, cannot be sued 
in our District Court. Aherystwith Promenade 
Pier Company v. Cooper, 35 L.J., Q.B. 44. In 
Jones v. Scottish Accident Insurance Company, 
17 Q.B.D., 44, the company was registered in 
Scotland, and had a chief office in London, but 
was held not to be resident or domiciled there. 
[Hlbdino, J,, referred to Hoggin v. Comptoir de 
Paris, 23 Q.B.D., 619 ; Eussell v. Camhefort, ibid, 
626 ; and Newhy v. Van Oppen, L.R. 7, Q.B. 283.] 
As to costs, by The Supreme Court Act of 1867, 
section 58, the Supreme Court has power to 
award costs in all cases* " lawfully " brought 
before it. If the Court had no jurisdiction, Mr. 
Justice Harding had no power to award costs. 
Lauford v. Partridge, 26 L. J., (Exch. 147) ; Cox 
V. Rawkes, 15 Ap Ca., 621, per Halshury, L.C., 
and per Bramwell, L., at p. 526. The Judicature 
Act does not give power to give costs when there 
was no power before. Be Mills' Estate, ^4 Ch.D., 
24 ; Brown v. Shaw, 1 Ex.D., 425. 

Power pointed out there was no machinery to 
enforce a judgment given in the District Court 
against a foreign company, while The Australasian 
Judgments Act of 1886, provides a means of en- 
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forcing a judgment of the Supreme Court. The 
fact that the company had assets here, was a 
mere accident. On the authority of Denman, J., 
in Coitrioni'i case, (1891), 1 Q.B., 155, the speech 
of Sir Samuel Griffith, as a great political author- 
ity, on the passing of The JEmployers^ Liability 
Aety was quoted to shew that the words ^' unless 
the defendant is a person or corporation not 
amenable to the jurisdiction/' were intended to 
apply to a foreign company. 

Griffith, Q.O,, A.G.y in reply, was requested by 
the Court to confine his remarks to the question 
of costs. The writ was issued by the Supreme 
Court. The cause of action is cognizable in the 
Supreme Court. This was a lawful bringing 
before the Court. The Court has jurisdiction to 
deal with all matters brought before it, but not 
so in case of a limited jurisdiction. Dreyfus r. 
Peruvian Chtano Company, 41 Ch.D., 151 ; In re 
Bouryoise, 41 Ch.D. 310 ; The Supreme Court Act, 
section 58, applies to every case brought into 
Court. 

Lillet, C.J. : This action has been brought by 
a workman against his employer, to recover dam- 
ages under an Act which was passed ostensibly 
for the special relief of workmen who may receive 
injuries in the course of their employment, 
through the carelessness or negligence of their 
employers ; and the Court is bound by the terms 
of that enactment. Under section 10 of The 
Employers' Liability Act of 1886, 50 Vic, No. 
24, it is enacted that — 

Every action for recovery of compensation under this 
Act ahall be brought in the District Court unless the 
defendant is a person or corporation not amenable to the 
jurisdiction of any District Court in the colony. 

There is of course, no doubt that the defendants 
here are a corporation, and as far as this colony 
is concerned, a foreign company, as they are a 
Victorian company, which is foreign to us, not 
having any status by law within this colony of 
Queensland. The first question is, whether this 
is a corporation amenable to the jurisdiction of 
the several District Courts of the colony. That 
depends upon the construction of the Statute 



creating the districts in this colony. Section 40 

enacts — 

The several Courts appointed to be held at towns and 
places within such districts respectively shall have juris- 
diction when the defendant or one of two or more defend- 
ants as the case may be shall be resident within the dis- 
tricts for which such Courts respectively shall be ordered 
to be held. 

This means that a corporation cannot be said to 
reside anywhere ; a man might ; but it must be by 
legal conception to say that a corporation resides 
anywhere. Besidence with regard to corporations, 
had been held in England, to be where the head 
office was situated, and that appears to be the 
defence in the two cases cited; Hoggin v. Thi 
Comptoir lyUieompte de Paris, 23 Q.B.D., 519 ; 
and Newby v. Van Oppen, L.B., 7 Q.B., 283. In 
this case of Pritehard v. Howard Smith S[ Sam, 
in Victoria, the company would be held to reside 
in Melbourne, the head place where all their 
business is managed, is registered there, and is 
native to the place, so to speak. But here the 
Company trades largely within our jurisdiction, 
although not registered in Queensland; but the 
principle upon which these cases have proceeded, 
that a foreigner coming within the jurisdiction 
and carrying on business as a foreign company, 
must for the purposes of restraint, if they com- 
mit any wrong act, hold in this case. The 
defendants must be held to be within our jurisdic- 
tion. The evidence before my brother Hardingi 
is this : that the manager, who was also a director 
of the company, managed the business in Queens- 
land. He said : " I am a director of defendant 
company, and manager in Queensland. I live 
in Brisbane and manage the Brisbane business. 
The Queensland business is managed from Bris- 
bane. The company has offices in Brisbane at 
the Municipal Wharves, Fetrie*s Bight. The 
company's name is up there — *' Wm. Howard 
Smith & Sons, Limited,' — and the note paper 
used there was not used at any other office." So 
the other offices are simply agents for the loading 
and unloading of the company's vessels. The 
whole of the Queensland business of the company 
is carried on from Brisbane. On the principle of 
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these cases, tben, I think the company resides in 
Brisbane, and that being so, it was amenable to 
the Dislarict Court in Brisbane. Tben The Em- 
ployeri* Liahiliiy Act requires that tbe action be 
taken in the District Court, and not in the 
Supreme Court; and my brother was right in 
holding that, as the company was amenable to the 
District Court, the Supreme Court had no juris- 
diction, uid the action was properly dismissed. 
With regard to the costs, it has been urged and 
supported by some authorities, of which I need 
say nothing, that when a judge dismisses an 
action for want of jurisdiction, he ceases then to 
have any office beyond that, and cannot award 
costs to any party brought before his tribunal. I 
hare a strong opinion on the matter, and think 
that the question of jurisdiction, before it can be 
determined, must be tried; and the person who 
placed that burden upon the Court, and who set 
the law in motion improperly, should pay the 
costs. I have known costs awarded in inferior 
Courts when the plea of jurisdiction has been 
tried. In Courts of limited jurisdiction, which 
can only deal with small sums, it was necessary to 
plead to the jurisdiction. The defendant must 
deny the jurisdiction of the Court, and that is a 
matter of eridenoe which the plaintiff must lead 
in the first instance, to show that the contract 
that had been made the cause of the action which 
was to be tried, was one in which the Court had 
jurisdiction to try the matter. It was necessary 
that the parties should come to the Court to 
try that matter. Mr. Justice Harding had 
jurisdiction to try it, given him by our own 
Supreme Court Act of 1867^ section 58, which 
provides that the judge shall have power to 
order costs in aU cases that are lawfully brought 
before the Court. This case was lawfully brought 
before the Court; if it was a matter which re- 
quired the decision of the judge, as I think it 
was, certainly it was lawfully brought before the 
Court. In what sense can it be said to be unlaw- 
ful for a judge to try whether a Court has juris- 
diction or not. Plaintiff had a right to compel 
the defendants to show that they were in the 



jurisdiction, or that they were entitled to be 
heard. I think it was a lawful matter to bring 
before the Court, and my brother Harding was 
right in granting costs. The Judicature Aet^ 
Order 54, also gives power to grant costs in all 
proceedings, and that complied with the authority 
of the Supreme Court, but seems to me to give 
the judge ample authority to do as he did : first 
to declare that the company were amenable to the 
District Court; and therefore, the case was not 
triable before him ; that he ordered the action to 
stand dismissed with costs, and this appeal should 
be dismissed with costs also. 

HjLBDiira, J. : This matter was brought before 
me after the proceedings in the Court below. I 
had plenty of opportunity for considering my 
judgment, and I am still of the same opinion as I 
expressed then, and which has been referred to 
by The Chief Justice. I do not propose to give 
«ny more formal judgment. 

Beal, J. : I am of the same opinion. The only 
question of doubt, was that of residence ; whether 
the corporation could be resident in two countries, 
and the case of Haggin is an authority on that 
point. Here, this is as strong a case. It is not 
necessary that all the powers of the corporation 
should be exercised from the office situated in 
Brisbane, only that a substantial part of the bus- 
iness be transacted in this colony. The corporation 
thus having constructive residence in this colony, 
within the jurisdiction of the District Court, the 
Supreme Court could not try the case, but the 
question of amenableness must be decided by the 
judge, and must be tried by him. Under the cir- 
cumstances, it cannot be said that it was not a 
matter lawfully brought before him. In my 
opinion, the appeal should be dismissed with 
costs. 

LiLLKT, C.J. : Let the appeal be dismissed with 
costs. 

Solicitors for plaintiff : Thynne ^ Goertz. 

Solicitors for defendants: OhamberSy Bruce ^ 
McNah, 
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IN THE ILITTBR OF The Beol Froperty AeU of 

1861 AXD 1577. 

Real Property Act of 1861, see. 91— Fi. fa.— 

Regieiration — Sale hy sheriff — Priority of 

title. 

Th^jKOCds "executed and put in force within three 
calendar months from the date of entering such 
writ," in section 91, signify only the sale of the land 
by the sheriff, within the time specified, and do not 
require that a transfer of the land by the sheriff 
should be produced for registration within that time, 
but priority may be lost otherwise. Land sold by the 
sheriff under a fi. fa.^ within three months from the 
date of entry of the said writ on the Register, is not 
bound by the writ as against a purchaser from the 
registered proprietor, who has lodged his memoran- 
dum of transfer before the purchaser from the sheriff 

Special case stated by the Master of Titles, 
under section 14 of The Real Property Act of 
1861, with reference to allotment 18, of section 
13, situate in the county of Banks, parish of Cook, 
and town of Cooktown, and being the land des- 
cribed in the certificate of title, number 36,427. ' 

1. On the 29th day of July 1889 Robert Drayton Lord 
was seized in fee and the registered proprietor of the 
said allotment 18 of section 13. 

2. On the date last aforesaid a writ of fieri facias issued 
in pursuance of a judgment of this Honorable Court and 
directed against the lands of the said Robert Drayton 
Lord was produced for registration at the office of the 
Deputy Registrar of Titles at Townsville and was entered 
in the Register book upon the duplicate of the said cer- 
tificate of title of the said land on the 14th day of August 
1889 in accordance with the provisions of section 91 of 
The Real Property Act of 1861. 

3. On the 9th day of September 1890 a memorandum 
of transfer purporting to have been executed by the said 
Robert Drayton Lord on the lOth day of January 1882 
and purporting to trausfer all the estate and interest of 
the said Robert Drayton Lord in the said land to John 
McLean as purchaser thereof was produced for registra- 
tion at the office of the said Deputy Registrar of Titles 
but the said writ of fieri facias was not endorsed on the 
said memorandum of transfer as an encumbrance or other- 
wise. 

4. On or about the 25th day ef September 1890 the 
entry of the said writ of fieri facias in the said Register 
book was marked lapsed by the direction of the Master 
of Titles but additional facts having come to light such 
marking was subsequently cancelled by his further 
direction. 

5. The registration of the said memorandum of transfer 
was not proceeded with by the said Deputy Registrar of 
Titles in consequence of the purchaser's inability to show 
that the land had not been sold by the sheriff in satisfac- 
tion of the said writ within a period of three months 



from the date of the entry of sach writ npon the Mid cer- 
tificate of title. 

6. On the 27th day of October 1890 a memorandum of 
transfer under The Real PropeHy Act of 1877 purporting 
to have been executed by the Sheriff of Queensland in 
pursuance of the said writ and purporting to transfer all 
the estate and interest if any of the said Robert Drayton 
Lord in the said land to Archibald Anderson aa purchaser 
thereof was produced for registration at the office of the 
said Deputy Registrar of Titles. 

7. The said lastmentioned memorandum of transfer 
was accompanied by a statutory declaration made by the 
said sheriff averring that in the pursuance of the said writ 
of fieri facias and in execution thereof he had on the 26th 
day of September 1889 sold the said estate and interest if 
any of the said Robert Drayton Lord in the said land to 
the said Archibald Anderson. 

8. The registration of the said memorandum of transfer 
in the last preceding paragraph hereof mentioned was not 
proceeded with by the said Deputy Registrar of Titles bat 
on the 20th day of December 1890 the said purchasers 
were each informed of the intention of the Registrar of 
Titles and the Master of Titles to state a special case for 
the opinion of this Honorable Court as to their respective 
claims to registration. 

9. The Registrar of Titles and the Master of Titles are 
doubtful having regard to the provisions of section 91 of 
The Real Property Act of 1861 as to which of the two 
aforesaid memoranda of transfer is entitled to priority. 

The questions submitted for the opinion of this Honor- 
able Court are : — 

1. Do the words " executed and put in force within 

three calendar months from the date of entering 
such writ " being the concluding words of the 
said section 91 signify only the sale of the land 
by the sheriff within the time specified or do the 
said words require that a transfer of the land by 
the sheriff should be produced for registration 
within that time ? 

2. Having regard to the fact that the land in question 

was sold by the sheriff within three months from 
the date of entry of the said writ on the Register 
does the said writ still bind the land as against 
the said purchaser from the registered proprietor ! 
Dated the first day of June 1891. 

J. O. Bourne, Registrar of Titles. 
E. GoRB-JoNKS, Master of Titles. 
Fitzgerald for Archibald Anderson, Pain for 

McLean. 

The Court expressed an opinion that the Master 
of Titles ought to be represented in case anj 
question might arise as to the custom of the 
Real Property Office in registering instruments. 

Fitzgerald: The words "executed and put in 
force within three calendar months from the date 
of entering the writ of execution,'* used in sec. 
91 of The Real Property Ad of 1861, signify 
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only the sale of the land hj the sheriff within 
three months, and do not require that a transfer 
should be produced for registration within three 
months. Section 91 is similar to the English Act, 
23 and 24 Tie, c. 38, section 1, where no subse- 
quent registration of the transfer from the sheriff 
is required. Section 106 of The Victorian Land 
transfer Statute, was also cited. McLean must 
take subject to the Ji, fa,, and must have the Ji, 
fa, endorsed as an encumbrance on his title and 
transfer. As the transfer dates from the time of 
its production for registration, bj section 15 of 
2^ Beal Property Act of l&77y McLean's memo- 
randum of transfer from Lord not haying the 
fi. fa, endorsed on it, was not correct for the pur- 
pose of registration, and the Registrar was there- 
fore correct in refusing to register it. The Regis- 
trar must take the register as it is; he has no 
authority to determine questions of priority. 
McGlone y. The Be^istrar of Titlei, 2 Q.LJ., 
182; Ferkiner. The Begietrar of Titles, 3 Q.L.J., 
47. 

Fain was not called upon. 

The Crisp Justice: I answer the first ques- 
tion, as far as the word specified, in the affirm- 
atire ; but if the transfer from the sheriff is not 
brought in for registration within three months, 
priority may be lost. The answer to the second 
question is no. 

H^nnnro, J. : The answer to question 1 is yes, 
but the right may be lost, as in this case. Ques- 
tion 2, no. 

RsAX., J., concurred. 

Solicitors for Anderson : Hamilton ^ Hamilton, 

Solicitors for McLean : Hart,^ Flower, 



NOBTHERM SUPBSME GOUBT, TOWNSVILLE. 



Chxtbb, J. : June 5th and 11th, 1891. 

ISABELLA KUTQ (bXECITTBIX OF THE ESTATE OF 
EDWAED JAKES KIKO, DECEASED,) V, AT7S- 
TRALIAJf JODTT STOCK BANK. 

Setting qj^ judgments — Coete — Solicitor' s lien. 

IT 



The pUintiif reoorered jodgment for the retam of certain 
specific articles — damages and costs ; the defendant 
on the counterclaim, for a debt owing by the deceased. 
On an application that the judgment by the defendant 
might be set off pro tanto against the judgment for 
coeta obtained by the plaintiff upon the claim : 

fftUl^ that the judgments could not be set off. Lambarde 
y. Older, 17 Beav., 542, followed. 

Held, cU§o, that even if the judgments could have been 
set off, the Court on the principle of Simpwa v. Lamb, 
26 L.J., Q.B., would not under the circumstances of 
the case, have allowed it, except, subject to the lien 
i4 the plaintiff's solicitor for his costs. 

This was an application heard before Mr. 
Justice Chubb, on 5th June, that the judgment 
for debt, obtained by the defendant upon the 
counterclaim, might be allowed to be set off pro 
tanto against the judgment for costs obtained by 
the plaintiff upon the claim, and that satisfaction 
of the plaintiff's judgment, and of an equal amount 
of the defendant's judgment, might be ordered to 
be entered upon the roll. 

.- Macnaughton for plaintiff; Jameton for de- 
fendant. 

The facts and arguments appear from the 
judgment. 

After hearing counsel* His Honor reserved 
his decision, and on the 11th of June, deKvered 
the following written judgment : 

In this action, the defendant has applied to be 
allowed to set off against the plaintiff's judgment 
for costs upon the claim, pro tanto the defendant's 
judgment for the debt upon the counterclaim, and 
for an order to enter upon the roll satisfaction of 
the plaintiff's judgment, and j^ro^ait/o satisfaction 
of the defendant's judgment accordingly. There 
are two questions here to be determined — ^first, 
whether there can be a set off of judgments in 
this case; second, if so, whether such set off 
ought to be allowed. 

On the first point, the debts must be shown to 
be mutual, and they must be substantially between 
the same parties. It appears to me that a state- 
ment of the facts will clearly show that neither of 
these conditions exists here. The plaintiff brought 
this action in her representatiye character, for a 
wrong done to the estate after the death of the 
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testator. It was about wliat was formerly and 
technically called an action of detinue. The de- 
, fendant after the testator's death, wrongfully 
detained, after demand by the executrix, a box 
containing policies of insurance, title deeds of land, 
and other documents of title to property of the 
testator's estate. The statement of claim would 
have equally covered an action of trover. The 
defendant refused to deliver up the property, 
claiming a lien upon it, and alleging that it had 
been pledged by equitable deposit by the testator, 
as security for an overdrawn account with de- 
fendant. The defendant also took advantage by 
our procedure, to counterclaim for the overdraft. 
Before The Judicature Act^ this could only have 
been done by a separate action. The trial resulted 
in a verdict and judgment for the plaintiff upon 
the claim for damages, one shilling, a return of 
the property in specie, and costs of the action 
taxed at £11, and a verdict and judgment for the 
defendant upon the counterclaim for the overdraft, 
(£800 odd) against assets qitando accederint, and 
costs of the counterclaim which have not been 
taxed. The defendant now claims a set off of his 
debt against the plaintiffs costs. In the language 
of Romilly, M.R. — " This is clearly not a case of 
mutual debts, for in point of fact a debt due to 
the legal personal representative, is sought to be 
set off against a debt due from the intestate. 
Those are debts in totally distinct rights, and can- 
not with propriety be set off one against the 
other — Lambarde v. Older^ 17 Beav., 542." 
Change the word " intestate " to " testator," and 
this passage fits the present case completely. The 
principle as to set' off is fully laid down in Ship- 
man V. Thompson^ Willes 103, and according to 
the authorities, this action might have been 
brought by the executrix in her own name, or as 
executrix. If she had brought it in her own 
name, no question of set off could possibly have 
arisen, and I do not see that having brought it ai 
exeeutriee^ makes any difference in this case ; 
because the right of action accrued subsequently 
to the death of the testator, and is so stated in 
the pleadings. Lambarde v. Older, at p. 645. 



The right of set off, therefore, does not in my 
opinion, arise at all in this case. 

As to the second point. The right of setting 
off one judgment against another is not a legal 
right, but is given by the equitable jurisdiction of 
the Court with reference to all the circumstances 
of the transaction. Simptan v. Lamb, 26 L.J., 
Q.B. 121. If allowed, Mr. Macnaughton con- 
tends, on the authority of Simpeon v. Lamb, that 
it should be subject to the plaintiff's solicitor's 
lien for costs. Mr. Jameson contra, cites FringU 
V. Gloag, L.E. 10, Ch.D. 676, and maintains that 
the lien should not be recognised. Where the set 
off is asserted in the same action, the practice in 
England is now regulated by rule 14, of Order 66 
of the 1883 rules, which is not in force here. 
Even there under the new rule, the disallowance 
of the solicitor's lien is discretionary. (See 
Edwards v. Hope, L.E. 14, Q.B.D,, 922, C.A.) 
So far as Queensland is concerned, it seems to 
me that the practice as to such lien existing before 
The Judicature Act, still remains. The only rules I 
can find on the subject, are Order 5, Spec. All, r. 
19 ; Harding, 732, and Q.R. 14 ; Harding, 966 ; 
old rule 63 of Hilary, 1853. By the former, there 
may be a set off of costs in the same action. 
(Nothing is said there about solicitor's lien). Bj 
the latter, no set off in separate actions, without 
prejudice to the solicitor's lien, is to be allowed. 
It seems to me, therefore, that the old practice 
prevails here, and that in each case it is for the 
Court to make such order in the particular case 
as it thinks just. In Cox, Bowling ^ Co. v. Jonei, 
4 Q.L. J., 61, The Chief Justice recently gave the 
costs on the claim .and counterclaims, and ordered 
them to be taxed as if each had been a separate 
action, and to be then set off. The question of 
solicitor's lien was not raised there, and by the 
form of the judgment, it certainly was not re- 
cognised. But that is not conclusive against it. 
Order 19, rule 3, says that a counterclaim is to 
have the same effect as a statement of claim in a 
cross action. So that, although under the present 
practice where there is claim and counterclaim, 
judgment is entered for the balance, and costs are 
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generaDj set o£E. There is nothing to prevent the 
Court, I think, from protectipg the solicitor's lien 
in such an action, if it think it just to do so. As, 
therefore, the matter rests in the equitable discre- 
tion of the Court, what equity has the defendant 
shown here ? By the wrongful detention of the 
property, the administration of the estate was 
delayed for nearly a year, interest was running on 
upon the overdrawn account, and the executrix 
was compelled to bring an action to get possession 
of the property. She incurred personally the 
risk, on failure, of costs, in case the estate should 
be insufficient, although, if ever there was a case 
in which an action was justified, this was one. 
She has, no doubt; incurred some solicitor and 
client costs, caused by the improper defence, which 
the defendant cannot be made to pay. And if 
(as the defendant alleges the estate cannot pay 
the debts in full) I were to allow the set off, I 
should not only, by allowing the defendant to take 
payment fro tanto in full, be actually enabling a 
person to take advantage of his own wrong, but 
hj thqs diminishing the fund I should deprive the 
creditors of their right to an equal division of the 
estate, and I should further impose upon the 
plaintiff a personal liability to pay so much of the 
costs as the estate failed to satisfy. 

In Edwards v. Hope^ at page 925, Cave, J., 
says — " It is for the plaintiff asking for equitable 
interference, to show that equity is in his favour. 
I am quite clear that in a case like the present, 
the equitable considerations are not at all in 
favour of the set off," and then he goes on to say 
that the action had been wrongly and unsuccess- 
fully brought, etc. In the present case, the 
defendants, in my opinion and of the jury also, 
as testified by their verdict, wrongly and unsuc- 
cessfully defended the action. If, therefore, this 
were a case in which the right of set off arose, I 
should certainly not allow it, except subject to the 
lien of the plaintiff's solicitor for his costs. The 
summons, therefore, will be dismissed, and as the 
defendant &ils on the application, with costs. 
Solicitor for plaintiff : W. E, Evans, 
Solicitors for defendant: O. A. Boherts and Leu, 



MARCH SITTINGS OF THE FULL COURT. 1888.* 



NEW ZEALAND LOAN AND MEBCANTILB AGENCY 
COMPANY, V, H. AND J. UOWE8. 

Contract — Executed or esecutory — Sale hy sample 
— Misrepresentation — Rescission — Eguity — 
Judicature Act. 

The defendants contracted with the plaintififs to purchase 
a certain quantity of chaff, according to sample, at 
the rate of five guineas per ton net, the terms being 
a promissory note at one month. The chaff tendered 
was not according to sample, and the defendants 
refused to take delivery, and elected to rescind the 
contract. The plaintifis represented that the chaff 
was of like kind and quality to the sample. The 
plaintifis did not know the representations were in- 
correct at the time of making the contract, but did 
so before the action was brought. 

Heldy (affirming the judgment of Harding, J.,) that the 
defendants were entitled to rescind the contract. 

ffeldf further, that an innocent material representation 
which was false in fact as to kind and quality, is a 
ground for rescission of a contract on failure of con- 
sideration. And since 7''he Judicature Act, if equity 
provides a remedy and the common law none, or the 
relief in equity is more complete, the rule of equity 
is to prevail ; in this case on equitable grounds alone, 
the contract ought to be rescinded. 

Redgravt v. Hurd, 20 Ch.I)., 1, followed. 

Action before Harding, J., and jury. 

A contract had been entered into between the 

parties, on the 18th August, 1887, under which 

the defendants undertook to purchase 792 bags of 

chafF, weighing 26 tons, 17 cwt., 3 qrs., ex s.s. 

"Wakatipu," at the rate of five guineas a ton 
net, the terms being a promissory note at one 

month. The defendants declined to give the pro- 
missory note, contending that the sale was by 
sample, and the goods were not equal to sample ; 
that until delivery, the chaff should have been 
taken care of by the plaintiffs, and stored at their 
risk ; that it was not so stored, and was allowed 
to get wet. 

Griffith^ Q,C.^ and Lilley^ for the plaintiffs ; 
Real and Byrnes, for the defendants. 

HA.BDINO, J., in summing up, directed the jury 
that the whole question practically was whether 
the contract was or was not executory. The con- 
tract was composed of the sale note and agree- 

* This esse yhM omitted f lom the 1888 Beporta by so orsnight 
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ment, and there was a Bubsequent question : Was 
the sale by sample ? The jury might say the con- 
tract was contained in the two documents, and 
then add that the sale was by sample. If the 
jury should affirm that the contract was contained 
in the two documents, and then say yes to the 
question, «was the sale by sample, then that would 
mean that the contract was as given plus the sale 
by sample. A sale by sample, is a sale made upon 
the exhibition by one party to the other, of a 
small quantity selected from the bulk of a larger 
quantity, which fairly represented the bulk, and 
which was intended by the parties to be taken into 
their contract, and to form another contract by a 
physical object, instead of by words, a description 
of the material which the one party bought from 
the other. Then was the chafE of similar quality 
to the sample ? If there was not a sale by sam- 
ple, it would not matter ; but if there was, then 
they had to consider whether it was to be similar. 
As to whether the chafE until delivery was to 
remain at the plaintiffs' risk, the general rule 
would be : where a contract is executed by which 
property passes, the right direction would be, 
that the goods remained at the risk of the person 
in whom the property was; but where the con- 
tract was executory, then it at once became at the 
risk of the buyer. Was this chaff until delivery 
to remain at the plaintiffs* risk ? Certain evidence 
of usage had been brought before the jury. Cus- 
tom sometimes became incorporated with the law 
of the land ; but usage had not arrived at that 
stage. Usage must, in the same way as a custom, 
be a reasonable thing that must be so well known 
in the business in which it was jised, that parties 
engaged in that business, would know that the 
contracts they made would, unless they specifically 
protected' themselves, be treated by those they 
were dealing with as subject to the usage. So 
notwithstanding in this case there were no words 
to show on whom the risk rested, yet the commu- 
nity of merchants might have been accustomed 
to deal with each other in such a way, that in 
such a contract, there would be an implied con- 
dition to the effect that the risk would be on one 



of the parties. If such usage had been proved, 
were the goods until the delivery to remain at 
plaintiffs' risk? The defendants say they were 
induced to outer into the contract under the belief 
that the chaff was according to sample. The 
plaintiffs ought to take such care as reasonable 
persons would take of the chaff. The law did not 
expect perfection. As to negligence, if there had 
been insufficient care, plaintiffs would be liable. 
As to damages, if there had been a breach of the 
contract by the plaintiffs, the jury were asked to 
assess the damages. The amount sued for, £ 141 
38. 2d., and the plaintiffs claimed interest at b 
per cent. 

A number of questions were put to the jury, 
who found there was a sale by sample ; that 
the chaff was to be of a similar quality to the 
sample; that it was to be delivered in good 
order and condition, and that by reason of usage, 
it was to remain until delivery at plain^ffs' risk ; 
that the plaintiffs, in order to induce the defend- 
ants to purchase, exhibited a sample, and repre- 
sented to the defendants that the chaff wi^ of a 
like kind and quality; that the chaff was not 
substantially according to sample; that the defend- 
ants were induced to buy under a belief in the 
truth of the plaintiffs' representations ; that the 
defendants were not ready and willing to take 
delivery on the 22nd August ; that the plaintiffs 
were ready and willing to deliver the same ; that 
the chaff tendered was not according to sample ; 
that the chaff was partially unmarketable and 
useless to the defendants; that thereupon the 
defendants refused to accept the same, and elected 
to rescind the contract and give notice to the 
plaintiffs ; that there was no negligence on the 
part of the plaintiffs ; and that the defendants 
suffered no damage ; that the price under the 
contract was £141 Hb. 2d. ; interest was allowed 
at 8 per cent. ; that the difference between the 
agreed price and the market value of the chaff at 
the time of the breach, was £60 ; that there was 
short delivery of 21 bags, and £3 14s. lid. 

Lilley moved for judgment for the plaintiffs for 
£137 8s. 3d., with interest. The contract was 
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executed for the sale of a specific parcel of chaff. 
The juxy found that the plaintiffB were ready and 
willing to deliver. The jury found the plaintiffs 
had not been guilty of negligence ; they had taken 
proper care. The finding is in their favour that 
they did not tender a less quantity or weight. 
The chaff was only in part unmarketable. 

Meal moved for judgment for the defendants. 
There seemed to be no action. The jury found, 
first, that the injury was sustained before the 
contract to purchase at all ; and secondly, the 
defendants were entitled to reject the chaff on the 
principle laid down in Bedgraw v. Hurd, 20 Ch.D., 
1 ; and before the action was brought, the plain- 
tiffs knew the chaff was not as represented. It 
was a clear case of recklessness on the part of the 
plaintiffs, and a man ought not to gain a benefit 
by fraud. On that judgment, the defendants 
should be allowed to rescind the contract, and 
judgment should be for them. 

Hamdtsq^ J., then by consent, put the follow- 
ing questions to the jury : 

31. Did the plaintiffs at the time they showed 

the sample, know it to be not substan- 
tially of the like kind and quality with 
the parcel ? No. 

32. Were the plaintiffs culpably ignorant, 

(that is reckless or careless), whether 
it was so or not ? No. 

33. Had the plaintiffs the knowledge inquired 
after in question 31, before the action 
was brought ? Yes. 

Judgment was then entered for the defendants. 

At the December Full Court, 1887, Qriffith, 
Q.0,, Isilley with him, moved for a rule nisi to 
set aside the judgment for the defendants, and 
enter judgment for the plaintiffs for £77 8s. 3d., 
with interest, on the ground that the jury ought 
to have been told the contract was not a sale by 
sample, but for specific goods for which the pro- 
perty had passed to the defendants, and that on 
the finding of the jury, all questions relating to 
fraud or carelessness, had been negatived. The 
contract was in writing, and nothing was said as 
to sample. M^f&r v. Eimrth^ 4 Camp., 22. The 



jury found there was a sale by sample, and that 
the goods were not according to sample. There 
was an innocent breach of warranty. Drummond 
V. Van Ingen^ 12 Ap.Ca., 284; Benjamin on Sale^ 
895-6 ; as to rescission, see Arkwright v. Newhold^ 
17 Ch.D., 320. 

The rule was granted returnable next Full 
Court. 

Orijith, Q,C.^ and Lilleg^ moved the rule abso* 
lute; Beat and Bgrnee, for the defendants, to 
shew cause. 

Beal: The defendants are entitled to judgment 
on the findings that the contract was induced by 
a material misrepresentation made by the plain- 
tiffs, who were innocent at the time, but who 
knew the representations were incorrect before 
the action was brought. The plaintiffs* conten- 
tion was, that in order to set aside the contract, 
the findings must be such as would found an action 
of deceit ; but the defendants contend that, since 
the introduction of The Judicature Act, the rules 
of equity apply, and it is sufficient to entitle them 
to rescind the contract, to shew there was a state- 
ment false in fact on a material point made for 
the purpose of inducing the other party to enter 
into the contract. The cases cited were before 
ITie Judicature Act^ and were founded on the 
common law principle, as regarded warranty. In 
Kennedy v. Panama Mail Company , L.B., 2 Q.B., 
580, it was held that, if the contract was induced 
by a false representation, and there was a warranty, 
the contract could be rescinded ; if it was induced 
by an honest misrepresentation, the purchaser 
would be bound to complete. Here the repre- 
sentations were untrue, and the contract therefore 
was vitiated. The principle of the Court of 
Chancery is founded on Newbigging v. Adam, 34 
Ch.D., 582; and Bedgrave v. Hurd, 20 Ch.D., 12. 
Benjamin on Sale, 426-7 ; Pollock on Tort, 237 ; 
Smith's Leading Cases, 190; Palmer v. Johnson, 
13 Q.B.D., 351, were also cited. 

Griffith, Q.C., in reply : This is an utterly new 
doctrine, and if the passing of The Judicature 
Act has brought it into existence, all the books on 
sales and contracts will have to be re-written. 
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The doctrine is only supported by dicta» Bed- 
grave V. Hurdf does not apply. This is an executed 
contract for the sale of specific goods, in which 
the property had passed before the discovery. 
The contract was in writing, and perfectly inno- 
cent. The goods belonged to the defendants, the 
money to the plaintiffs. The misrepresentation 
was only of a collateral character, and on that 
ground, an executed contract could not be re- 
scinded. Bo wen, L.J., differed from Bedgrave 
y. Surd, in Smith r. Land and Souse Property 
Corporation, 28 Ch.D., 16. Drummond v. Van 
In gen, 12 Ap.Ca., 284 ; Benjamin on Sale, 895-6, 
were also cited. There is no authority for the 
contention set up, and the rule should be made 
absolute. 

C.A.V. 

The Chief Justice delivered the judgment of 
the Court as follows : — 

This is an action for the price of goods sold, 
of which the defendants refused to take delivery, 
and elected to rescind the contract. The trial 
took place at the last Civil Sittings, before Mr. 
Justice Harding and a jury, and the following 
questions and answers were recorded, with others 
not material now to be considered. Question 
8 : Was the subject matter of the contract, a 
parcel of chaff then lately landed from the 
'' Wakatipu," described as 792 bags, weighing so 
and so, at so and so per ton? Answer: Yes. 
Question 9 : Before the sale to the defendants, 
did plaintiffs for the purpose of inducing defend- 
ants to purchase, exhibit a sample and represent 
to the defendants that the whole of the chaff was 
of a like kind and quality ? Answer: Yes. Ques- 
tion 9a: Was the whole of the chaff of a like 
kind and quality ? Answer : No. Question 9b : 
Was it substantially, &c. ? Answer : No. Ques- 
tion 10 : Were the defendants induced to agree 
for the purchase under belief of the said repre- 
sentations? Answer: Yes. Question 19: By 
the course of trade of merchants in Brisbane, 
was the chaff to be at the risk of plaintiffs until 
delivery? Answer: Yes. Question 20: Was 
it the usual course to so deliver between plaintiffs 



and defendants? Answer: Yes. Question 31: 
Did plaintiffs at the time they showed the sample, 
know it to be not substantially of the like kind 
and quality with the parcel? Answer: No. 
Question 82 : Were the plaintiffs culpably ignor- 
ant, f.tf., reckless or careless, whether it was so or 
not? Answer: No. Question 33: Had plain- 
tiffs the knowledge inquired after in question 31, 
before action brought? Answer: Yes. The 
judge gave judgment for the defendants. We are 
asked now by the plaintifEs, to set aside that judg- 
ment, and enter one for them for £77 8b. 3d., 
which is a balance after deducting the difference 
between the agreed price and the market value, 
and a sum for short delivery. The defendants 
insist on their right to rescind the cobtract, and to 
retain the judgment entered for them. The money 
amounts were provisionally assessed dependent on 
the plaintiffs' right, if any, to maintain their 
action for them. It is important in the first place 
to determine precisely the effect of the answers 
of the jury. They mean clearly, that the parcel 
tendered was substantially different from the 
thing the plaintiffs and defendants supposed they 
had agreed to sell and buy. It is true that chaff, 
a specific lot of chaff, was sold and bought, — so 
timber may be bought and sold — but if the sellers 
represent it even innocently to be mahogany, and 
when they tender delivery it is found to be pine, 
there is such a substantial difference of kind, that 
although timber is tendered, the contract cannot 
be enforced. There is in the case supposed, a 
difference both in kind and quality, as the juiy 
have found in this instance with regard to the 
chaff. The answers of the jury give no ground 
for an action of deceit at common law, but I 
think, using the words of Lord Blackburn in 
Kennedy v. The Panama Mail Company, L.B., 2 
Q.B., 580-587, " they show that there is a com- 
plete difference in substance between what wajs 
supposed to be, and what was taken, so as to 
constitute a complete failure of consideration.'* 
Although there was no ground for an action for 
deceit by the defendants against the plaintifEs, 
who innocently made the representation, which 
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was faUe in faci^ as to kind and quality ; yet the 
findings of the jury would in my judgment, en- 
title the defendants to rescind the contract at 
common law, on the failure of consideration. 
Since The Judicature Aety however, the Courts 
are not hemmed in by the narrow lines of the old 
common law decisions. If the doctrines of com- 
mon law and equity in any case are in conflict, 

' the equitable rule prerails ; or if equity provides 
a remedy, and the common law none, or if the 
rule in equity is wider, or the relief more complete, 
then judgment must be given on equitable princi- 

^ples. Now let us suppose I am in error in holding 
that there was a failure of consideration, then, as 
there was also an absence of deceit or fraud, the 
defendants would not be entitled to rescind. In 
such case, the findings of the jury must be taken 
to mean that the plaintiffs innocently made a 
material representation, which was false in fact, 
to the defendants respecting the subject matter of 
the contract, and that the defendants were induced 
by that false representation to make the bargain. 
Still upon this restricted verdict, irrespective of 
the common law, and upon purely equitable doc- 
trine, it would seem that the defendants ought to 
be entitled to rescind the contract and hold the 
judgment. Lord Cairns lays down the equitable 
rule in these words : '* if persons take upon them- 
selves to make assertions, as to which they are 
ignorant whether they are true or untrue, they 
must in a civil point of view be held as responsi- 
ble as if they had asserted that which they knew 

' to be untrue;** BeeBe River Silver Mining Co, 
V. Smith, 4 H.L., L.fi., 79, and in the later case of 
Redgrave v. ffurd, 20 Ch.D., LK , p. 12, Sir Geo. 
Jessel, M.B., states the rule more at length. 
To all these doctrines >and decisions, counsel for 
the plaintiffs reply that in this case the contract 
being for the sale of a specific chattel, was ex- 
ecuted ; the properly had passed to the defendants, 
and there is no instance of rescission after that 
occurs i that the defendants must pay subject to 
a compensating deduction of price if there was a 
warranty ; if not, theyjmust^pay the whole price. 
The rejoinder is then, there never can have been 



rescission where a specific article has been sold, 
because, as the property passes from the seller to 
the buyer, and the contract becomes executed 
immediately on the sale, no subsequent discovery 
could revest it or remit the parties to their former 
condition of non-contractors. The truth is, this 
defence of a contract executed on the instant, is 
a merely legal conception which may be modified 
by contract. Both at law and in equity, no doubt 
a contract may be so far executed that the parties 
cannot be placed in their original position, and 
under such circumstances, equity at least has and 
applies compensating adjustments. But how can 
it be said that the property passed in an article 
which was neither wholly nor substantially of the 
kind and quality bargained for, which was not the 
thing bought and sold. If timber of mahogany 
were sold, would the property in timber of pine pass 
to the defendants ? As there are different kinds 
of timber, so there are different kinds of chaff, 
and the property only passes in what was actually 
sold and bought. Nor must we overlook the 
answers to questions 19 and 12, which are in effect, 
I think, that by the usage of trade in Brisbane, 
the property and risk are with the plaintiffs until 
actual delivery. In this case, I however think the 
representation was a condition going to the root 
of the contract, and not a warranty ; and that the 
article tendered being different in kind and quality, 
the property had not even at law, passed to the 
defendants indef easibly, so that they were incap- 
able of returning it to the plaintiffs ; Mandel v. 
Steel, 8 M.&W., per Parke, B., 868. There are 
no circumstances requiring a modification of the 
rule in equity, its application is inevitable, the 
right of rescission is clear, the judgment for de- 
fendants must stand, and the nile must be dis- 
charged with costs. 

Solicitors for plaintiffs : Hart ^ Flower, 
SolicitorA for defendants : Wilson, Wilson ^ 
Brown, 
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m CHAMBERS. 



Ekajc, J. 8th July, 1891. 

Re jl, j. babkeb, in liquidation. 
Ifuolvency — Proof of debt — Secured creditor — 

Mortgage — Joint and several covenant, 

H. sold to a syndicate of six (of which he himself was 
one), certain lands mortgaged to him by way of trans- 
fer and charge. The six jointly and severally 
covenluited to pay the mortgage debt. One of them, 
A. J. Barker, went into liquidation. The mortgage 
debt, originally £8,000, had been reduced to £7,740 
Ob. 5d., and as one-sixth of this was merely nominal, 
each of the five was liable for £6,450 7b. lOd. 

H. died, and his wife and A. Rafi*, transferees of the 
mortgage, proved for that amount in Barker's estate, 
but the trustee rejected the proof, on the ground 
that they were fully secured. 

Held, that the proof must be admitted. 

In re Plummer, 1 Ph. 56, followed. 

Appeal from the decision of the trustee reject- 
ing a proof in liquidation proceedings. The facts 
are stated in the head note. 

Byrnes^ S.G,, for Anna Louisa Hobbs and Alex- 
ander Baff, the transferees of the mortgage, in 
support of the appeal, cited In re Plummerj 1 Ph. 
56 ; I^x parte JEngltsh and American Banky L.B., 
4 Ch., 49. There was a joint and several covenant 
to pay the mortgage debt. 

Fower^ for the trustee, contra. The appellants 
are fully secured. 

Heal, J. : Decision of trustee reversed with 
costs. Appeal allowed. Proof to be admitted. 
Costs allowed out of estate. 

Solicitors for appellants : Hart Sf Flower, 

Solicitor for trustee : G, V, Hellicar, 



IK INSOLVENCY. 



Lillet, C.J. 16th July, 1891. 

In the matter of edward tule LOWBr, an 

IKSOLVBNT. 

Insolvency — Last examination — Jurisdiction — 
Northern Supreme Court — Insolvency Act of 
1S74, (38 Vic, No, 6) ss, 4, 164, 182, Eule 
166, 

Where an insolvent who had been adjudicated in Brisbane, 
was resident at Townsville, a judge of the Northern 



Supreme Court hat jurisdiction to hear the last exam- 
ination of the insolvent, but the papers shoald be 
returned afterwards to the Supreme Court office at 
Brisbane. An application to fix the ezaminatioii 
before the P.M. at Charters Towers, was refused. 

Air application was made to His Honor The 
Chief Justice, on the 20th of May last, that the 
above-named insolyent, who was a resident of 
Townsville, and who had been adjudicated in- 
Bolvent on his own petition by His Honor on the 
27th of Noyember, 1889, should attend before the 
Chamber Judge sitting at Townsville, on Wednes- 
day, the 10th of June last, to pass his last 
examination. 

His Honor made the order as applied for. 

On the matter coming before His Honor Mr. 
Justice Cooper at TownsTille, who was the 
Chamber Judge on the date mentioned, he decided 
that he had no jurisdiction, nor had the Noithen 
Court jurisdiction to conduct the last examination 
of an insolyent adjudicated in Brisbane, and 
further that the order of The Chief Justice 
directing the holding of such examination oonld 
not confer such jurisdiction, and declined to 
proceed with the same. 

The town agents for the solicitors for the 
insolvent again appeared before His Honor The 
Chief Justice upon note of motion, and applied 
that the prerious order made by His Honor be 
extended to Thursday, the 6th day of August, and 
that the examination of the insolvent should be 
fixed to be held on that date before the police- 
magistrate at Charters Towers. 

On hearing the town agents. His Honor 
stated that his order of 20th May last was 
perfectly correct, and that, as to jurisdiction, 
there must have been some misapprehension on 
the part of the judge of the Northern Court. 
His Honor referred to sec. 4 of The Insohenejj 
Act of 1874, and to the definition of '^Examining 
Court," and stated that, for the purpose of this 
last examination, the Northern Supreme Court 
was upon his order an Examining Court within 
the meaning of the Statute. His Honor also 
referred to sec. 182, which showed that the 
evidence, when to taken before aa Examining 
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Court, was to be forwarded to the Court having 
jurisdiction in the insolveney. His Honor also 
referred to sec. 164, and No. 166 of the General 
Bules in Insolyencj, and said he saw no reason 
why the insolyent in this case should he compelled 
to go to Charters Towers or come to Brisbane to 
pajBB his last examination, and thereupon made the 
following order: Let the application for the 
extension of my order made on the 20th of May 
last, and for the attendance of the insolvent before 
the police-magistrate at Charters Towers, be 
dismissed, and let the insolvent attend before a 
judge of the Supreme Court at Townsville to pass 
his last examination, at such time as the judge 
shall appoint under the Statute, all necessary 
advertisements to be inserted after the time is so 
fixed ; and let the necessary notice to the Trustee 
also be given ; and let the memorandum of such 
last examination, duly sworn to, and the evidence 
taken (if any), be transmitted to the Supreme 
Court at Brisbane. 

Solicitors for the insolvent : Roberts Sf Boberts, 
agents for Boberta l[ Leu, Townsville. 



IH CHAMBIB8. 
HABDura, J. 29th July, 1891. 

WALTERS V. SLDBIDaS AKD OTHEBS. 

:Practiee--'Partiei—0. XVI, rr. 13, 15, 16—0. 
XXVIII, r. 7 — Tmeteee and Ineapaeitait d 
Persons Aet (81 Vie., Ifo. 19) s. 87. 

In Order XVI, rr. 15-16, the words **imlen otherwise 
ordered " do not apply to* dlspeneing with service on 
added defendants. Section 87 of T%« Trustees and 
TneapacUcUed Persons Act of 1867 does not apply 
before the hearing. 

SuiCMOKS to add parties. 

In this action, on demurrer before the Pull 

Court, an adjournment was granted as the Court 



Charles Baldwin and John Smith were trustees 
under an instrument of nomination, dated the 
o 



28rd April, 1874, which was partly the subject 
matter of this action ; and Bobert Ogilvie was the 
surviving trustee named in and appointed by a 
certain instrument of nomination of trustees, 
dated the 11th November, 1865, and partly the 
subject matter of this action. 

Pain for the plaintiff, applied that C. Baldwin, 
J. Smith, and B. Ogilvie, be added as defendants 
in the action, and to dispense with further service 
on Smith and Ogilvie, whose whereabout* were 
unknown. Order XVI, rr. 18, 15, 16; and section 
87 of The Trustees and Incapacitated Persons 
Act, were referred to. 

Macpherson for the defendants, did not oppose. 

HA.BDIVO, J. : Order accordingly for adding the 
defendants only. Section 87 does not apply before 
the hearing. O. XVI, rr. 15-16, " unless other- 
wise ordered " do not apply to dispensing with 
service on added defendants. 

Pain then applied to make the necessary amend- 
ments, notwithstanding the fact that a demurrer 
was pending under O. XXVIII, r. 7. 

Haedino, J : Order accordingly. Question of 
costs of demurrer reserved for the Full Court. 

Solicitors for the plaintiff: Wilson, Newman- 
Wilson 4* Semming. 

Solicitors for the defendants : Macpherson, Mis- 
kin ^ Feez. 



HABDnro, J. 29th July, 1891. 

In the LAKD JLND GOODS OF JOHN LESS, DECEASED. 

Practice — Change of solicitor. 
An order for change of solicitor is made m of ooune. 

Bemays for administratrix, applied for leave to 
change the solicitor in the administrative proceed- 
ings, and referred to Beg. Oen., May 26th, 1863, 
(Harding, A.&0., 562), and Order III, r. 3, 
(Hording, A. &0., 562). 
was of opinion that other parties should be added. HABDnra, J., was of opinion that this should be 



done by the Segistrar as an order of course. 
Solicitors for administratrix : Bemags Sf Osborne. 
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AUGUST 8ITTIN0S OF THE FULL COURT. 



BICHA.BDBOK V WHITK. 

Contract — Sale of land — MUtake — Statute of 
Limitatione — Pastoral Leaees Act of 1869 
(B8 Vic,, No. 10), M. 10, 58. 

R. purohMad from W. in May, 1882, a run named Li via, 
the licenee for which had been iMued under The Pat- 
toral Leases Act of 1869 The run was supposed to 
be situated on the border of South Australia. In 
1889, it was found that the run was outside the 
Queensland border, and that consequently, the 
Queensland Government could give no title. The 
plaintiff received official information of the non- 
existence of Livia, on 12thjBdarch, 1889. 

At the trial before Harding, J., and a jury, the jury gave 
the plaintiff the £1,000 which he had paid for the 
run, and interest from the date of the payment and 
not from the date of the discovery of the mistake. 

Harding, J., ordered judgment to be given in accordance 
with the findings of the jury, for £1,000, with inter- 
est from the date of payment. 

By the Full Court the judgment was affirmed except as 
to the date from which the interest was to be com- 
puted, interest being allowed from the 12th March, 
1889. 

Where without fraud or concealment on the defendant's 
part, and without negligence or laches on the part of 
the plaintiff, but with entire ignorance on the part of 
both of them, that the subject matter of their bargain 
did not really exist, (as was the fact) the one sold and 
the other bought and paid for a supposed nin called 
Livia, which they both moreover honestly believed 
did exist» and there was thus never any consideration 
for the plaintiff's payment of £1,000, or the defend- 
ant's receipt of it ; the defendant is bound to repay 
the amount Bingham v. Bingham, 1 Ves. Sen. 126, 
followed. 

In oases of mistake, the Statute of Limitation runs from 
the date of the discovery of the mistake. Brooks- 
batO: V. Smith, 2 Y.&C, (Exch.) 60, followed. 

Ohdsr niei to set aside a judgment of Harding, 
J., of the 2nd April, and to enter judgment for 
the defendant, on the ground that, on the findings 
of the jury, he was entitled to judgment, and on 
the grounds that certain answers were against the 
evidence, and for misdirection and non-direction. 

The action was brought to recover £1,000, the 
purchase- money paid for a run named Livia, which 
the plaintiff asserted did not exists with interest 
from 26th June, 1882, orinthealteniatiye, £1,500 
damages. 



Bjftnee, 8.G., and Fe0g, for the plaintiff ; Lilis^ 
and Wileon, for the defendant. 

The facts of the case appear fully from the 
judgments of the Full Court. 

The jury found that in May, 1882, the plaintiff 
purchased from the defendant, the license for 
Liria for £1,000 ; that about the 1st July, 1882, 
the defendant did not know that Livia did not 
exist ; that he first knew of its non-existence on 
the 12th March, 1889 ; that about November, 1883, 
Livia was surveyed, and its boundaries sorvejed 
and gazetted ; that the plaintiff did not know of 
this; that upon survey the license of Livia was 
included in a block named Alpha ; that the plain- 
tiff was not negligent in not insisting on hia right; 
that it was not through plaintiff's negligence that 
he lost the benefit of the license of Livia ; that the 
plaintiff was induced to agree and pay by defend- 
ant's representations of the existence of his power 
to point out Livia; that Livia did not exist; that 
the defendant could not point out Livia to the 
plaintiff ; that the defendant did not make these 
representations knowing them to be false ; that he 
did not do so without having good cause to believe 
them to be true ; that he did so to induce plaintiff 
to agree and pay ; that the plaintiff was induced 
by such representations to believe that Livia 
existed ; that the plaintiff did not discover that 
the representations were false within six years of 
the purchase ; that he did so on the 12th March, 
1889 ; that by the exercise of reasonable diligence 
he could not have done so before ; that he had not 
the means of so doing ; that the non*existence and 
means of discovery were not concealed by the 
defendant for six years ; that plaintiff has never 
been able to occupy Livia ; that the plaintiff has 
never received any benefit from the payment of 
£1,000; that in 1885, no further agreement was 
entered into between the plaintiff and defendant ; 
that the plaintiff received official information that 
Livia did not exist on the 12th March, 1889. 
Damages for £1,000 with interest at 8 per cent, 
per annum, from 1st June, 1882, to date, were 
awarded to the plaintiff. , 

J?yrM«f , 8. B.y moved for judgment for the plain- 
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tiff for the sum of £1,000 and interest at 8 per 
cent, from let June, 1882, to judgment. 

Lilleif moyed for judgment for the defendant, 
on the ground that the jury had found that the 
plaintiff had not diacoyered that the representa- 
tions of the defendant were untrue within six 
years of the time at which they were made. The 
plaintiff made two causes of action, one founded 
on failure of consideration, and the second an 
action of deceit. He had failed on the second 
altogether, as the jury negatived fraud throughout. 
On the first one they found that the consideration 
failed, therefore it failed when the contract was 
made in May, 1882, but the jury said the plaintiff 
could not discover it until the 12th March, 1889. 
It was immaterial whether plaintiff could discover 
it or not. The statute ran out, the time expired 
in May, 1888, and the action was not brought till 
February, 1890. In order to take the case out of 
the Statute of Limitations, the plaintiff would 
have to prove concealed fraud, and that was found 
not proven by the jury. Further, the statutory 
period ran out, and the remedy was barred on the 
3rd February, 1890, and the writ was not issued 
till the 27th. The description of the boundaries 
of Alpha was gazetted on the 3rd November, 
1888, and they included Livia, and put that station 
out of existence, and then giving plaintiff three 
months to come in and object under section 58 of 
The PoMtcral Leases Act. It was clear that the 
law itself gave him notice that on the 3rd Feb- 
ruary, 1884, Livia was gone, and his cause of 
action had arisen. So that remedy was barred on 
the 4th February, 1890. The action was not 
brought until the 27th February. [HARDiiro, J. : 
Is this case not similar to that of the music hall 
which was leased for a particular night, and was 
burned down before that time, and consideration 
failed, as the music hall did not exist?] In 
this case the jury found that Livia never existed. 

Byrnes, S. &. : The form of action is immaterial. 
The jury found everything upon which an action 
for rescission could be taken, as they had found 
misrepresentation. In actions for mistake, the 
time nn from the discovery of the mistake. 



Brookshank v. Smith, 2 Y.<fcG., (Exch.) 60; 
Story* s Equity Jurisprudence, 850 ; Booth v. Lord 
Warrington, 4 Brown's B.C., 163 \^hhs v. Gill, 
L.E. 9, Q.B.D., 57. As the plaintiff had been 
found to have entered into the contract by misre- 
presentation which he could not discover, and that 
there had been no fault on his part, the action 
was equivalent to one for rescission. It was only 
when the Gk)vemment finally refused to give the 
plaintiff the land, that his cause of action arose ; 
until then the non-existence of Livia was undis- 
covered and undiscoverable. Consequently, as the 
cause of action did not arise until the 12th March, 
1889, the plaintiff was not barred by the Statute 
of Limitations. 

Feez followed. 

Lilley in reply : This case is governed by Bree 
V. Holheeh, 2 I>oug.^ 654. Concealment without 
fraud is no defence. Armstrong v. Milhum, 54 
L.T., 723 ; Wood v. Jones, 61 L.T.,^ 551. 

Harding, J. : In this case the jury have found 
answers to a number of questions ; but the question 
raised for my decision is one of considerable diffi- 
culty, because it is impossible to find two cases in 
more direct conflict than those of Brookshank 
V. Smith and Armstrong v. Milhurn, 54 L.T., 
743. They are in direct conflict with each other. 
In the one case, the judge decides that ** a mis- 
take is within the same rule as fraud." In the 
other case, we find the judges agreeing with Lord 
Esher " that it is clear she could have no answer 
to the defence of the Statute, unless fraudulent 
concealment on the part of the defendant were 
proved." Lord Justice Fry says: "There is no 
possible answer to the defence of the Statute 
without proof of fraudulent concealment, and I 
think there is no pretence of charging the 
defendant with any fraud whatever ; and I also 
think there is no evidence of negligence." Thus 
we have two opinions — one a Baron of the 
Exchequer, and the other the President of the 
Court of Appeal at home — in direct opposition to 
each other. The cases that are put in with that 
of Brookshank and Smith in Shelford's fieal 
Property Statutes, last edition, p. 290, are all cases 
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of trusts, in which the properly which escaped by 
means of the mistake was still ear-marked, and 
would on that account be liable to be valued in 
the Courts of Equity. Then in 8tory*8 Juris- 
prudence of last year, section a 1,521, there run 
the two defences of fraud and mistake together, 
thus : *^ For example, in case of fraud or mistake, 
it (meaning the Statute) will begin to run from 
the time of the discovery o£ such fraud or mistake, 
and not before.*' Then they are all American 
cases, except The Ecclesiastical Commissioners v. 
The North-Eastem Railway Company^ which was 
a case of fraud, too, as far as I can see*; and there 
is the case of Trotter y, McLean^ 13 Ch. Div. 
There the judge. Fry, at present one of the Lords 
Justices, says that " when fraud or other equitable 
circumstances exist, undoubtedly the Statute will 
not apply." Yet that same judge says that '* there 
could be no possible answer to the defence of the 
Statute without proof of fraudulent concealment." 
One decision was given in the year 1879, the other 
in 1886 ; and there he gives the advantage of an 
innocent misrepresentation, and allows the Statute 
the benefit. I suppose in molt of these cases 
there was only the question of fraud before the 
judges, and only matters related to frauds were 
brought out. The other case cited by Mr. Lilley 
was a case of negligence, from 61 L.T., p. 551, 
and that, I think, is the case where the judge says 
that it waa no part — after the negligence had 
taken place — of the solicitor's duty from day 
to day to repeat to his principal that he 
had been guilty of negligence. Now, the law 
being in that unsettled state, it is to a certain 
extent difficult to apply it to these facts. The 
facts, as 1 interpret them, are these : — ^The agree- 
ment was absolutely void in its inception, and 
always waa void. The subject-matter did not 
exist ; consequently at the time that the agreement 
was made, in 1882, at law a cause of action arose, 
and that cause of action by the Statute would be 
barred, unless an action were brought upon it 
within six years after the time it arose. In this 
case both parties on the evidence were mistaken as 
to the non-existence of the subject-matter of the 



contract, and both parties were in the same 
position with respect to their rights ; but neither 
of them knew that it was nuU. They went on* 
and the one that had benefited under the contract 
continued to represent — ^not falsely nor fraudu- 
lently in any way — ^but continued to represent the 
existence of the subject-matter until the 12th 
March, 1889. Neither party having any intention, 
so far as I can see, to injure the other, and neither 
party by the exercise of any diligence could have 
found out the actual state of affairs at law, reallj 
the Statute would have run ; but these circum- 
stances being pleaded, the Court of Equity would 
be induced to alter the rule of time from the 
statutory rule — ^that is to say, to alter the date 
from which the Statute runs — from the actual 
date when the contract arose to the day when it 
was first possible for either party to have taken 
advantage of it. Had this contract — ^and to a 
certain extent it must be said to have — ^been 
entered into by the plaintiff by reason of mis- 
representation, it is voidable, but not absolutely 
void; and the party injured by it may elect 
whether he will what is called confirm the contract 
or disaffirm it. But in order to affirm the contract, 
at the time he affirms it he must have known the 
whole circumstances. Now it seems to me that so 
far as the contract being induced by misrepresen- 
tation is concerned, the plaintiff was never in & 
position, until March 12th, 1889, to confirm that 
agreement; so that, so far as the analogy from 
the doctrine of the election to confirm a voidable 
agreement goes, he would not have been in the 
position to do so after that date. That is the 
same period that is fixed for the starting of the 
Statute in Brookshank v; Smith, and I may saj 
1 prefer the principle of the cases which go to 
establish the postponement of the running of the 
Statute. I think they are more in accordance 
with right and justice. Upon the whole, I prefer 
to enter the verdict in what appears to be in 
accordance with the finding of the jury. 1 think 
that probably if this case had been left to the juir, 
it would have been a verdict for the pLiintiff ; and 
it will now be judgment for the plaintiff for 
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£1,000, and interest at the rate of eight per cent, 
per annum from the Ist June, 1882. 

At the April Full Court, an order nisi waa 
granted calling on the plaintiff to shew cause why 
judgment should not he entered for the defendant. 

At the June Full Court, Sir S, W, Ghijifh, 
Q.G.y A.O,^ Lilley and WihoUy for the defendant, 
moved the order ahsolute. Byrnes^ S,G,y and 
Feez^ for the plaintiff, opposed. 

Ghriffithy A.Q., stated the facts and cited Clare 
V. Lamb^ L.E., 10 C.P., 884 ; Barber y. Houston, 
18 L.R., (Jr.) 475; and Stranks v. St. John, L.E., 
2 C.P., 376. 

Byrnes,' S.O., shewed cause: There were two 
questions to he considered; (1) whether the 
plaintiff on the findings of the jury, was entitled 
to relief under any circumstances ; and (2) 
whether he had brought his action within the time 
fixed by the Statute of Limitations. The jury 
found that the plaintiff was induced to purchase 
by the defendant's misrepresentations. The plain- 
tiff was also induced to agree and pay for Liyia 
by the representations of the existence of the run, 
and of the ability of the defendant to point it 
out. Jiivia was shewn not to exist, and conse- 
quently, the defendant could not point it out. 
There were innocent misrepresentations and 
mutual mistakes. The findings of the jury were 
sufi&cient to enable a Court of Equity to grant 
relief to the purchaser, on the grounds of mistake 
and misrepresentation. Equity will always give 
relief where property was non-existent. Story^s 
Equity, 18th edition, sections 141, 142, 148, 143a, 
and note on page 157; Fane v. Fane, L.R., 20 
Eq., 698 ; Ritcheock v. Qiddings, 4 Price, 185 ; 
New Zealand Loan and Mercantile Agency Co. 
V. Howes, 4 Q..L. J., 73 ; Bingham v. Bingham^ 1 
Ves. Senr., 126. With regard to the Statute of 
Limitations, time runs from the date of the dis- 
covery of the mistake. Brooksbank y. Smith, 2 
Y. & C, (Bxch.) 58 ; Booth v. Lord Warrington, 
4 Brown, P,G., 168. Even after The Judicature 
Act, the plaintiff was entitled to six years' grace 
for the commencement of his action after dis- 
covery, as it was an action that would have been 



good in Equity before the passing of I^e Judica^ 
ture Act, [Real, J. : Do you observe the form 
of the first question put to the jury — Did the 
plaintiff purchase from the defendant the interest 
in the license for £1,000 P and the answer is in 
the afiirmative ?] Yes, and my friends wanted to 
put in the words " if any " after interest. 

Lilley : We contend that we sold you the 
license only, not the land at all. 

Byrnes: If the land was not there the whole 
basis of the contract was gone. 

Feez followed, and cited The Ecclesiastical 
Commissioners for England v. N, E, Railway Co., 
4 Ch.D., 845; Trotter v. McLean, 13 Ch.D., 574, 
584, 585 ; Denys v. Shuckburgh, 4 Y.&C, (Exch.) 
42. In Clare v. Lamb, the purchaser had the 
opportunity of examining the title to the land, 
but in this case there was nothing of the sort. 

Griffith, A.G., Q.O., in reply: The license for 
Livia run was issued under The Pastoral Leases 
Act of 1869, and both parties were supposed to 
know the conditions under which these licenses 
were issued. The run was in an almost unexplored 
part of the colony, was unsurveyed, and all such 
licenses were liable to be altered. The Act also 
laid down that when disputes arose, the parties 
should be heard before a proper tribunal, who 
could settle the matter. All such incidents were 
subject to transfer with the license, and when the 
defendant transferred the license to the plaintiff, 
the latter was substituted for the former in all 
respects, and stood in exactly the same position. 
The owners of the adjoining station. Alpha, were 
estopped from denying defendant's rights as 
licensee of Livia, and on the transfer of that 
license, the plaintiff became the possessor of all 
defendant's rights, and it was bis duty to guard 
them, but he did not do so. If there was a rescis- 
sion of the contract, it was impossible for the 
defendant to be reinstated in the position he 
occupied before the transfer of the license, for the 
land had been taken from the plaintiff and given 
to somebody else. Stranks v. St. John, L.E., 2 
C.P., 376. The transfer having been executed, 
and the defendant having carried out everything 
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that he contracted to do, the plaintiff had no 
reined J against him. lliere was no instance on 
record where a purchaser who had paid his money 
and obtained his bargain, had been able to get his 
money back. In the case of Glare y. Lamb, the 
plaintiff had paid his money for a title which had 
failed, and he got absolutely nothing. Lord St. 
Leonards, one of the greatest authorities on real 
property, held that, if a person was evicted by a 
title to which the covenant did not extend, he had 
no remedy, and could not recover the purchase- 
money either at law or equity. On the authority 
of Maynard v. Moseley, 3 Sufan 651 ; Allen v. 
Miehardson, 13 Ch.D., 524 ; and Clayton v. Leech, 
41 Ch.D., 103 ; this was not a case of mutual mis- 
take, but one governed by recognised rules of law. 
The purchaser had got what he bargained for, a 
title, which, whether it was good or bad, would not 
entitle him to any action for the recovery of the 
money paid. If he had any remedy at all, it was 
only on the contract, and the foundation of this 
action was the rescission of the contract. There 
was a mistake in the colloquial sense, but not in 
the way meant by the authorities, and the pur- 
chaser must take the consequences, and this was 
only just, because it was impossible to reinstate 
the parties in their original positions. This was 
really a case of failure of the vendor's title to the 
land intended to be the subject of the action. 
There was land in existence to which there was a 
title as between the G-ovemment and the defend- 
ant. There was no mistake as to the physical 
existenC'C of that piece of country. The land had 
a physical but not a legal existence, for the jury 
found that the land known as Livia existed, but 
was included in Alpha Station. Both parties 
knew that they were dealing with land the exact 
position of which was undetermined ; each party 
knew it had not been surveyed, and they also 
knew that if any dispute occurred about the 
boundaries, it would have to be settled by arbitra- 
tion. [Kfiix, J. : That appears to me to be the whole 
question : whether both parties knew or did not 
know that they were dealing with an uncertainty.] 
4.11 through they knew they were dealing for ninety 



square miles under this statute; and they knew 
they were selling and buying unsurveyed land, 
which might be shifted ever so far ; and they al^o 
knew the purchaser might get ninety or fifty, or 
ten miles, or perhaps none at all. There could be 
no doubt but that both parties knew well of the 
uncertainty of the titles. With regard to the 
question of the operation of the Statute of Limita- 
tions, even if there was a mistake or fraud, unless 
there was a concealment of that fraud, or a fraud- 
ulent concealment of the mistake, the statute did 
not apply. In Pollock on Torfs^ it is stated that 
when a wrongdoer fraudulently concealed a wrong, 
the Statute of Limitation only ran from the dis- 
covery of the fraud. There was nothing to Blie>p 
the Court of Equity had ever gone beyond that 
principle. Even if it had, this was a common law 
action for money had and received, to which the 
statute applied. There seems to be a most extra- 
ordinary uncertainty, and a great deal of confusion 
not generally known, in the law ; for if a man 
makes an express bargain that he has a good title 
in such a transaction, he is safe after six years ; 
but if he makes no bargain, there is some implied 
doctrine to be found in the bosoms of the Chancery 
judges that makes him liable for ever. So an im- 
plied contract is a better bargain than if it is put 
into words, and the more careless a man is the 
better chance he has. In the answers to questions 
14, 15, and 16 by the jury, if there were a dis- 
covery, it was clear* that in June, 1882, plaintiff 
knew from his own agent there was an uncertaintj, 
and that if the original description of Alpha ruo 
was adhered to, Livia run would be out of exist- 
ence. [The Chief Justice : " If that is a fact 
it would impeach the verdict of the jury, because 
plaintiff must have known his position then."^ 
Plaintiff at that time knew that Livia was between 
Alpha and the boundary. Then he was told Alpha 
irould go up to the boundary, and surely that was 
the time when the statute would commence. There 
was no conflict of evidence. He was told of the 
uncertainty in 1882. He made inquiries long after- 
wards, and did not find out for certain until 1889. 
Those circumstances fitted into the dictum of 
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Baron Alderson tm to when tbe statute should run. 
The jury should have been directed that the dis- 
covery was made in 1882, and they were bound to 
say so on the evidence. [The Chiep Justice : 
^^ There could be nothing said or done to disturb 
this fact, that Alpha was to begin at the border, 
and that plaintiff knew it in 1882. The evidence 
entirely agrees upon this point.'*] About the small 
point on the amendment in the book, the judge 
told the jury Commissioner Ward had no authority 
to make such amendment. That depended on the 
conatraction of the statute. Section 10 provided 
that '' it shall be lawful for the commissioner, or 
other officer duly authorised to amend descrip- 
tions." How was that to be construed? The 
learned judge directed the jury that Mr. Ward 
was not authorised to amend, but he submitted 
the commissioner was the only authorised person 
to do everything required by the Act. Plaintiff 
failed in his case completely. He never had a 
cause of action, and if there were one it could 
only be because it became unjust for defendant 
to retain the money. When did it become unjust? 
Surely not till plaintiff asked to get it back in 
1889, and the jury had given him eight years* in- 
terest as well as the principal. If he had no right 
to claim the money until L8M9, he could not claim 
interest before that date, so that at any rate the 
verdict for interest was manifestly unfair. On 
all grounds plaintiff had failed. 

C.A.V. 
At the August Full Court, the following judg- 
ments were delirered : — 

'^Thb Chief Justice: This case comes before 
the Court on behalf of the defendant, on a 
rule niMi to show cause why judgment should 
not be entered for him on the findings of the 
jury, or why a new trial should not be granted, 
an the ground that the answers of the jury 
to the judge's questions 14, 15, and 16 are 
against the evidence and the weight of evidence, 
and on the further grounds of misdirection and 
non-direction by the judge. The pleadings show 
that the plaintiff claims a repayment of £1,000 
purchase money, paid by him to the defendant for 



the transfer of a license to occupy a pastoral run, 
called Livia, the allegation being that the supposed 
consideration for such payment had totally failed 
— was, in fact, non-existent at the time of making 
the contract and paying the purchase money. 
The facts elicited by the judge's questions, and by 
the answers of the jury, if in our opinion the 
findings are sustained by reasonable evidence, are 
as follows : — that in May, 1882, the plaintiff, for a 
payment of £1,000, purchased of the defendant 
his interest in the license to occupy Livia; that 
the plaintiff was induced to agree and pay by the 
defendant's representations of the existence of 
Livia, and of his power to point it out to the 
plaintiff ; that Livia did not exist, and the defen- 
dant consequently could not point it out to the 
plaintiff ; that the defendant made the represen- 
tations to induce the plaintiff to agree and pay : 
that the plaintiff was induced by those repre- 
sentations to belieye that Livia existed ; that the 
defendant made the representations not knowing 
them to be false, but not without having good 
cause to believe them ta be true; that about 
November, 1883, Alpha (erroneously called Livia 
in the finding No. 3) was surveyed for lease, and 
its boundaries advertised in the Gazette of 3rd 
November, 1883, according to section 58 of our 
Pastoral Leases Act of 1869 ; that upon survey 
the land described in the license for Livia was 
included in the run called Alpha, held, as the 
evidence shows, by a prior applicant, and therefore 
excluding Livia's possible existence for license or 
lease; that the plaintiff was not negligent in 
insisting on his rights, and that it was not in 
consequence of the plaintiff's neglect that he lost 
the benefit of the license of Livia; that the 
plaintiff did not discover the representations were 
false until 12th March, 1889 ; that he did then 
discover the non-existence of Livia, and of the 
defendant's license ; that he could not by reason- 
able diligence have done so before; that the 
existence and means of discovery of such mis- 
representations were not concealed by the defen- 
dant ; that the plaintiff received official notice on 
the 12th March, 1889, that Liria did not exist ; 
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and that he has never been able to occupy Livia, 
and has not received any benefit for the payment 
of £1,000. On these findings, then, the case may 
be shortly stated thus : — Without fraud or con- 
cealment on the defendant's part, and without 
negligence or laches on the part of the plaintiff, 
but with entire ignorance on the part of both of 
them that the subject matter of their bargain did 
not really exist (as was the fact), the one sold and 
the other bought and paid for a supposed run 
called Livia, which they both, moreover, honestly 
believed did exist ; and there was thus never truly 
any consideration for the plaintiff's payment of 
£1,000, or the defendant's receipt of it. Is there 
any reason why the defendant should not now 
repay it? I put aside for the present the 
contention that under the Statute of Limitations 
the plaintiff's action is barred by lapse of time. 
It seems to me, taking the findings of the jury to 
be unimpeachable, that the rule of equity in 
Bingham v. Bingham (decided in 1748, and 
reported in 1 Ves. S., 126, and Supplement p. 79) 
must govern the decision in this case, and entitles 
the plaintiff to our judgment, unless the action is 
barred under the Statute, of which more by-and- 
bye. In Bingham v. Bingham^ an agreement was 
made for the sale of an estate to the plaintiff by 
the defendant, who had brought an ejectment 
against the plaintiff in support of an alleged title 
thereto under a wiU. The suit was to have the 
purchase money refunded, as it appeared to have 
been really the plaintiff's estate. It was insisted 
that it was the plaintiff's own fault, to whom the 
title was produced, and who had time to consider 
it. It nevertheless was decreed for the plaintiff, 
with costs, and interest for the money from the 
time of bringing the bill, " for, (said the Master 
of the BoUs,) though no fraud appeared, and the 
defendant apprehended he had a right, yet there 
was a plain mistake, such as the Court was 
warranted to relieve against, and not to suffer the 
defendant to run away with the money in con- 
sideration of the sale of an estate to which he had 
no right." The doctrine of Bingham v. Bingham 
was approved in Cooper v. Fhibbs (1867), L.R., 2 



H.L., 149, per Lord Cranworth, p. 164. Hiteh- 
cock V. Oiddings (1817), 4 Price, 135, is a case to 
the same effect as Bingham v. Bingham, In Jones 
V. Oil ford (1878), L.K., 3 Ch.D., 791, Bingham r. 
Bingham is recognised as law by Hall, V.C. In 
Cochrane v. Willis also (L.E., 1 Ch., 58, 64) the 
authority of Bingham v. Bingham is recognised bj 
Lord Justice Turner, and followed by the Court of 
Appeal. The defendant contends, however, that 
where the conveyance — ^in this case the transfer of 
the license — has been completed, and the purchase 
money paid, equity will not re-open the transaction 
and relieve the purchaser. The cases on which 
this contention is sought to be supported are 
founded on the practice of English conveyancers, 
which is unfortunately, I think, seldom followed 
by the profession in this colony, owing to usage 
due to our earlier circumstances, when the same 
solicitor necessarily acted for both parties. The 
course of practice in England is for the intending 
parties to a conveyance to be independentlj 
advised by different solicitors, to deal at arm's 
length, to furnish an abstract of the title, to 
compare it with the title deeds, to make requi- 
sitions on the title for proof of material links, &c., 
and generally to satisfy the purchaser as to the 
title of the vendor to convey. After these 
preliminaries, in the absence of fraud, the pu^ 
chaser is deemed to have accepted the title so 
disclosed on his own judgment and at his own 
risk, and the Courts generally, if not invariabljt 
decline to re-open such transactions and to relieve 
the purchaser. Clare v. Lamb (1874), L.E., 10 
C.P., 334, per O-rove, J., pp. 838-9. The cases in 
which relief has thus been refused are generally 
also instances of failure or defect of title, or of the 
quantity or quality of the estate, discovered after 
investigation of the title and completion of the 
contract by conveyance. They depend on the 
peculiar conditions of the English law of real 
property, and the difficulties and incidents of 
English titles, where general registration of title 
has never been established. The circumstances of 
our present case do not bring it within ^e range 
of the decisions to which I have just referred. 
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There was and could be no inyestigation ef 
instruments of title to a non-existing run. It was 
not known to the licensors (the Gk>yemment of the 
colony) that it did not exist. It was not until the 
final surrey excluded the marked tree, and fixed 
the boundary of Alpha at the extreme western 
boundary of the colony that it became known to 
anyone that Livia was excluded, and could not 
possibly exist. There was, therefore, no acceptance 
of the seller's title, such as it might be, nor of any 
chance or risk by the purchaser. Under these 
circumstances, I think the plaintiff Is entitled to 
relief, unless barred by the Statute of Limitations, 
with which question I now proceed to deal. There 
is no question of fraud in this case. I think the 
jury rightly found there was neither fraud nor 
concealment of fraud on the defendant's part, so I 
need not review the cases cited on that line of 
decision. This is a case of mistake — or, perhaps, 
something more, a case of impossibility — where 
they intended to deal with an existing license to 
occupy a run, when, in fact, there was no run to 
be occupied, and the intention of the parties could 
not possibly take effect ; the contract was, indeed, 
an impossible thing. Now, the case of Brooks^ 
hank V. Smith (1836), 2 Young and Collyer, 58, 
and other more recent cases, decide that where 
there is a mistake entitling a pariy to relief, the 
Statute of Limitations runs from the discoyery of 
the mistake. I think the like rule must goyern 
this case. Looking at the judge's notes, I think 
there was eyidence on which the jury were justified 
in finding that the plaintiff did not discover the 
mistake, or the impossibility of giving effect to the 
contract, until the 12th March, 1889, which thus 
excludes the alleged bar of the Statute to the 
plaintiff's right to recover. There is no finding 
that the position of the parties has been so 
changed that it would be inequitable to grant the 
relief which the plaintiff claims. Unless, there- 
fore, the ground for a new trial is tenable, the 
judgment must stand, except, perhaps, as to the 
time from which interest is to be allowed on the 
£1,000. The second branch of the rule nisi claims 
a uew trial on the defendant's behalf, alleging the 



jury's answers to questions 14, 15, and 16 to be 
against the evidence. The answer to 14 is that the 
plaintiff did not discover the mistake until the 12th 
March, 1889, and I agree with it. I think the 
plaintiff did not really discover the non-existence 
of Livia until he received the official notification 
from the Gt)vernment. As to the answers to 15 
and 16 — ^that he could not by the exej^ise of 
reasonable diligence have made the discovery 
before the 12th March, 1889, and that he had not 
the means of doing so — I think there is reasonable 
evidence to support the verdict of the jury. 
There was no certainty in the Gk)vernment 
department of the non-existence of Livia until 
the 12th March, 1889, and up to the 20th March, 
1889, if not later, the defendant, through his 
solicitor, persistently asserted that Livia did exist. 
The plaintiff was for the time disarmed, and I do 
not see how, until March, 1889, he could begin 
his action against the defendant with reasonable 
evidence that there had certainly been a common 
mistake between him and the defendant in making 
a contract for the transfer of the imaginary Livia. 
[His Honor here referred to Exhibits 6, 8, 9, 10, 
17, 18, 19, 21, 23, 24 and 25, and continued.] The 
Qazette of November, 1883, would, I think, be 
more likely to mislead the plaintiff than to rightly 
inform him on this point. It would not disclose to 
him that the boundary of Alpha had been found to 
be on the extreme western boundary of our colony 
and the eastern boundary of South Australia, and 
that Livia had been blotted out. The answer to 
an action by the plaintiff would undoubtedly have 
been, '' Wait until the Government has finally 
determined that there is no country to satisfy the 
licence of Livia. You are premature. You have 
no cause of action. You have not yet sustained 
any damage. The Gk>vemment may yet find Livia 
for you. I do not think there was either mis- 
direction or non-direction by the judge with 
reference to Mr. TuUy's evidence. It seems to me 
that there was, under the proviso to section 10 of 
The Pastoral Leases Aet of 1869 , a clear power in 
the Executive to control the exercise of the power 
of amendment, and to limit it within the local 
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district, and reserve it for headquarters. With 
regard to the interest to be allowed to the plaintijff 
on the £1,000, 1 think it should be given from the 
12th March, 1889, and not, as in the judgment of 
the judge, from July, 1882. The final decision of 
the G-ovemment was given in 1889, and not until 
then the right of action accrued. If we are asked 
to give interest from 1882, it seems to me we must 
hold that the plaintiff's right of action accrued 
then, and as the writ was not issued until the 27th 
February, 1890, the statutory bar would prevent 
his recovery of either principal or interest. The 
jury have found that there was no new contract in 
1885 on which interest could be claimed, there was 
certainly no contract of usury in 1882, and the 
defendant's retention of the money until 1889 was, 
under the circumstances, justified. There was no 
fraud and no deceit in making the contract, and 
the plaintiff can hardly claim that he was damaged 
until the mistake w&s made to appear, and the 
purchase money then withheld from him. Eor the 
right, and for the relief, it seems the 12th March, 
1889, must be taken to be the fixed date. The 
judgment will be affirmed, except as to the 
interest, which will be computed at eight per cent, 
from the 12th March, 1889, and not from July, 
1882. Judgment accordingly for the plaintiff, 
with costs. 

Habdiitg, J. : In this action the plaintiff sued 
the defendant for £1,000, and interest from the 
26th of June, 1882. It came on for trial at the 
Brisbane Sittings of this Court, holden before me in 
March and April last. The jury answered certain 
questions put to them by me, and the parties made 
certain admissions, which have been so frequently 
read already that it does not appear to be 
necessary to read them again. Judgment was 
entered for the plaintiff for £1,000, and interest 
at £8 per cent, per annum from the first of June, 
1882. At the sittings of this Court holden on the 
7th of April, 1891, Mr. Lilley moved for, on 
behalf of the defendant, and obtained an order 
calling on the plaintiff on the 5th of May to show 
cause before this Court why that judgment should 
not be set aside, and why judgment should not be 



entered for the defendant, on the ground that on 
the findings of the jury he is entitled to judgmoit, 
or why a new trial should not be had, on tbe 
grounds (1) that the answers of the jury to 
questions 14, 15, and 16 are against the evidence, 
(2) that the judge having directed the jury that 
** as Mr. Tully, the Chief Commissioner of Crown 
Lands, did not recognize the alterations in the 
Normanton Lands Office books, it was not shown 
by the defendant that the person who made the 
alteration was authorized to make it," misdiTected 
the jury, (8) non-direction. That order nisi came 
on for argument on the 9th of June last, on which 
day, and the 10th and 11th, the arguments of 
counsel on both sides were heard, and this Coart 
reserved judgment. Taking the motion for a new 
trial first — Amongst other evidence before the 
jury to enable them to answer questionB 14, 15 
and 16, there was the following : — ^Exhibit No. 6 
was the description of Livia, which the platntif 
received from the defendant in a letter from him 
[No. 5], dated the 14th of May, 1882. In this 
letter defendant said if he saw Mr. Reilly, he 
would also give him a copy of the descriptions. 
In [No. 1] a previous letter from the plaintiff to 
defendant, he refers to Mr. Beilly as *'my Mr. 
Beilly," and that he is out of his reach by post or 
telegram. The description of Livia in No. 6 is as 
follows re- 
commencing at the marked tree by Mr. Croflithwaiteo& 
the Buckley as the starting point of ''Alpha" ran, thence 
north about six (6) miles to the southern boundary of 
Nouranie South run, thence west along that boundary 
about fourteen (14) miles to the South Auatraliaa border, 
thence south seven (7) miles, thence east fonrteen (14) 
miles, thence west one (1) mile to the point of com- 
mencement. 

No. 15 is the land agent of the district, Mr. 
Warde's, report to the Lands Department thereon, 
from which it appears that the eastern boundary 
of Livia was a marked tree, the starting point of 
Alpha run, that the western boundary was the 
eastern boundary of the colony of South Australia 
— ^in short, that Livia lay between Alpha and the 
South Australian boundary, having a location fixed 
by the. tree, and its metes and bounds described 
with reference thereto. On the 10th of May, 
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1882 [No. 7], the defendant transferred Liria to 

the plaintiff, the parchase money, £1,000, having 

been previously sent, as defendant had directed. 

On 22nd June, 1882, Mr. Eeilly telegraphed to 

plaintiff [No. 8]— 

Surveyor on Buckley has instructions to start Alpha 
block from South Australian border. This puts Livia 
bought from White out of existence. 

On the Ist of July, 1882, the plaintiff telegraphed 
to the defendant [No. 9] — 

I hereby give you notice that purchase money of Livia 
block must be refunded, as it will not exist when Alpha 
block is measured. 

On the 25th of September, 1882, defendant 
telegraphed to plaintiff [No. 10]— 

You are premature imagine in saying livia block h w^ no 
exiatence. Government will not repudiate their license. 
Apply for lease, and pay rent due to prevent forfeiture. 
1 cannot move in matter, having transferred license to you. 

The plaintiff then instructed the Q. M. A A. Co., 

as his agents, to apply to the Surveyor- General. 

This that company did by their manager, Mr. 

Newton, who saw everyone in authority in the 

Lands Department, with a view of ascertaining if 

there was a Livia block. The Surveyor- Q-eneral, 

Mr. Tully, always said he could give no answer 

till the boundary of the colony was determined. 

The defendant in his evidence stated that at the 

end of 1882 he knew there was a dispute about 

Livia. On the 4th of January, 1883, he wrote 

[No. 23] to the Minister for Lands — 

1 have the honor to ask for your favourable consideration 
of the following case :— In December, 1882, 1 applied and 
obtained a license for a watered run called Livia, which 
started from Alpha run. The original application of 
Alpha run started from the South Australian border, but 
this description was afterwards amended, and Alpha run 
was started from a tree marked by Mr. Shadforth on the 
Buckley River, about twelve miles from junction of 
Buckley with Herbert River. This amended description 
of Alpha run was entered in the books at the Lands (Office, 
l^ormanton, and signed by Crown Lands Commissioner 
Warde. Should Alpha run start from South Australian 
border, it will throw livia run out ; I therefore have the 
honor to request that you will give instructions to have 
Alpha run started from marked tree on Buckley River, 
twelve miles above junction of Buckley with Georgina 
River. I have the honor to enclose amended description of 
Alpha nm, copied from books in Lands Office, Normanton. 

The amended description enclosed is in the 

following words : — 



Amended description of Alpha run, as entered in the 
books at Lands Office, Normanton. The starting point of 
this run is a marked tree on the Buckley River by Mr. 
Shadforth, about twelve miles from junction of Buckley 
with Herbert River. 

(Signed) A. WARDE, 

C. C. Lands. 

It will be seen that this differs from that in the 

Normanton Lands Office book by the omission of 

the first word, namely, Note. On the 26th of 

April, 1883, the Department wrote to him [No. 23] 

that— 

Until tlie . . boundary of the colony is determined, 
and the country surveyed, I cannot bind myself to adopt 
his views. I have already given a decision in the case of 
the Alpha runs, and, until they are adjusted, it will be 
impossible to say whether there is any country for Livia. 

T. A. T. 

In the Gazette of the 3rd of November, 1883 
[No. 24], there appeared the amended description 

of Alpha after survey, as follows : — 

Commencing at a point two miles west of a tree on the 
right bank of the Georgina River, marked broad arrow 
over J over CCL, and bounded thence on the west by a 
north line five miles twenty-eight chains, thence on the 
north by an east line ten miles, thence on the east by a 
south line, crossing the Buckley River at a point about 
twenty-four chains above a coolibar tree marked broad 
arrow over E over CXI in triangle, in all ten miles, thence 
on the south by a west line ten miles, and thence again on 
the west by a north line four miles fifty-two chains to the 
point of commencement. 

There is no reference here to the South Australian 

boundary, and consequently nothing to give the 

plaintiff notice that the South Australian boundary 

was the boundary of Alpha. The plaintiff stated 

that he saw the defendant in Sydney about 

February or March, 1885, that the defendant 

assured him the country was there in answer to 

the plaintifE*s application for a refund of the 

money. The defendant stated that plaintiff could 

not say it was not there until he got a notification. 

This interview the defendant denies. On the 

21st of May, 1885, the plaintiff wrote to the 

defendant [No. 13]— 

It is now a considerable time since I gave you notice 
that I held you responsible for the money paid by me to 
you for your rights in the Livia block — viz. £1,000. It 
has cost me much trouble, and some expense, in trying to 
get the Surveyor-Greneral to place this block. He says it 
must stand over until the boundary line is settled, which 
should be shortly finished ; but when finished he maintains 
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that Alpha block thall start from the bonndary, which 
would shut Livia out— in fact it would not exist. This is 
a certainty, according to his decision ; and, pending final 
and conclusive notice from him that Livia does not exist, 
I have again to give you notice that I shall expect the 
refund of the money paid by me to you for Idvia — viz. 
£1,000, together with bank interest thereon from the date 
of payment to you. I have paid up the rent every year, 
BO that it can be through no fault of mine if the run does 
not exist. The rent will of course be refunded to me by 
the Queensland Government. It would be well you 
should make your arrangements for the immediate pay- 
ment of this money (when official notice of the non-location 
of Livia is received by me), together with interest thereon, 
as I have been kept out of it so long for your use and 
benefit. I intend to take summary proceedings for its 
recovery, if not paid up when called for, and you must 
not blame me in the matter. 

On the 2nd of April, 1886, the plaintiff wrote to 

defendant [No. 11] — 

Be Livia block. I have wired to you on one occasion, 
and written on another, requesting some offer of settlement 
re the purchase money paid you for the Livia block, and 
have received no reply. The block does not exist, by the 
authority of the Surveyoi;-General of Queensland. Before 
proceeding to extremities, and taking out a writ to 
recover the amount (£1,000) paid you, and interest 
thereon, I should like you to let me know if yon are 
taking any steps to refund the amount, as, in the event of 
my having to take action to recover it, the costs of such 
will be against you. Be good enough to let me hear from 
you in the matter. 

On the 7th of July, 1886, Mr. Newton wrote to 
the Lands Department [No. 17] — 
Burke. j^ application for a lease of the block named 

in the margin has been made, but not granted, 
as some doubt has existed as to there being 
available country. We have now the honor to request 
that you will inform us if there is any certainty that the 
country does not exist, and if so that you will instruct the 
Treasury to refund to our client, Mr. T. L. Richardson, 
all moneys paid on account of the same. 

and receiyed a reply [No. 18], dated 30th August, 
1886— 

Burke Dutrict. With reference to your letter, dated 7th 
ultimo, requesting that application for lease for 
the run called as per margin be approved, if 
sufficient available country exists, I have the honor to 
state that no action can be taken until Mr. Licensed 
Surveyor Bedford's plans of survey and field notes reach 
this office, showing the connections between Boulia and 
the South Australian boundary, which will furnish the 
Department with more particulars as to the existence of 
vacant country. 

On or about the 12th of March, 1889 [No. 20], 
Messrs. Newton & Co., the plaintiff's then agents, 
were advised by the Lands Department — 
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that as there did not appear to be any country for Lim, 
a refund would be recommended of moneys paid thereon. 

This advice appears to have been sent consequent 
on a memorandum in the Department of Public 
Lands, made on the 21st of Februaiy, 1889, as 
foUows [No. 19] :— 

BwiMDictiiet The country applied for as the run called u 
^^aTift.*" V^T^ margin, described as being west of the Alpha 
utu. run, which by survey is found to be within the 

colony of South Australia. Consequently there are do 
grounds upon which the application can be entertained. 

On March 20th, 1889, the defendant's solicitor 

thus writes to the plaintiff's solicitor [No. 25]— 

Livia block. I have seen my client, who thinks th&t 
your proposed interview between him and your client it 
this stage would not serve any purpose. I am is 
communication with my Brisbane agent for a oonfinn&tioo 
of the statement contained in the letter from the Lands 
Department, Queensland, to Newton & Co., of which yoo 
permitted me to have a copy, and to learn if it is true that 
Livia has not been located, the reason thereof, and if snch 
omission is in any way due to the laches of your cUent, a£ 
I am distinctly given to understand that the land 
described in the original applications for Livia still exists. 

On 17th April, 1889, the Department of Public 
Lands wrote to plaintiff [No. 12] — 
BuxkeDutriet I havc the houor to inform you that the 
Government have approved of the refundment 
to you of the sum of ninety-three pounds fifteen 
shillings, being five years' rent to 30th June, 1889, paid on 
account of the run applied for as per margin, as upon 
survey it is found there is no country to satisfy the 
application, the land being situated within the colony of 
South Australia. On your applying to the Treasury at 
Brisbane, the above>mentioned amount will be handed to 
you. 

There is other verbal and documentary eridenca, 
which goes to support and weaken the case &s 
above stated, but this only raises a conflict on tbe 
question, and raises, consequently, a question && 
to the credibility of the evidence — a question 
peculiarly the province of the jury. To grant a 
new trial, this Court must be of opinion that the 
verdict was not only unsatisfactory, but that it 
was unreasonable — that it was unjust — ^that it wae 
one which the jury could not properly have found. 
Casper v. Nehon, Pull Court, 18th February, 1891. 
The case as above stated shows no discovery bj 
the plaintifE before the 12th of March, 1889, and 
that the defendant's representations were false, 
which is the jury's answer to No. 14. At the 
most it can only be said to have nused a case for 
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further inquiry, and suppose be had prosecuted 
further inquiry, how would he have gone about it ? 
Naturally he would have gone to the authority to 
which his vendor notified his transfer to him 
[No. 7], The Chief Commissioner of Crown Lands, 
and to whom, by section 52 of the Act of 1869, 
application for transfer is to be made. Had he 
gone there, and had the file relating to Livia been 
shown to him, he would have found Nos. 15 and 
23 — No. 15 bearing on its face a description of 
Livia, in accordance with its description [No. 6] 
sent him by the defendant, and on its back a letter 
from the Commissioner of Crown Lands, Burke, 
to the Department of Public Lands, Brisbane, 
which in its 2nd, 3rd, and 6th paragraphs stated — 

2. That it is not either under lease or licenae or 
application for license of previous date ; nor has any part 
of the land been selected under the 16th clause of The 
Crxfum Lands Alienaium Act of 1868 (31 Vict., No. 46). 

3. That the boundaries and area are in accordance with 
the provisions of The Pastoral Leases Act of 1869 (33 
Vict., No. 10), and the regulations established thereunder, 
and do not require amendment 

6. That in all other respects this application is un- 
objectionable. 

No. 23 has already been read. He might and 

probably would have found other documents, 

showing that the Chief Commissioner declined to 

say that Livia did not exist. Under these 

circumstances, it does not appear that the jury 

were manifestly wrong in their answers to 

questions Nos. 15 and 16. Consequently the 

order nisi for a new trial fails on the first ground. 

On the second ground : It seems unnecessary to 

consider the direction, as it appears that no 

amendment was ever actually made in accordance 

with the Act, a mere note in the margin of the 

Commissioner's book [No. 22], not signed in 

accordance with section 17 of the Act, being 

clearly insufficient for that purpose. The order 

nisi therefore also fails on this point. The third 

ground for a new trial was non-direction. The 

nature of the non-direction is not stated in the 

rule, as asked for at the trial. It was that the 

judge should have directed the jury (1) that Mr. 

Warde being the Commissioner, and being the 

person who made the alteration in the book, it was 



made by a person duly authorized, (2) that the 
tree marked became the starting point of Alpha, 
without any reference to the South Australian 
boundary. These grounds fail on the above ruling 
on the second ground. The question really wais 
whether the description ever was amended, and 
this being answered in the negative, as it was in 
effect by the jury, all else falls with the amend- 
ment, as also does the point taken that the 
plaintiff should have had the matter referred to 
arbitration under the power in the Act. As there 
was no amendment, there was nothing to arbitrate 
on. The order nisi for a new trial having failed, 
there remains for consideration the motion to 
enter the judgment for the defendant on the 
findings, which depends on the question whether, 
on the findings of the jury, the plaintiff is entitled 
to any relief. If he is, the judgment must stand 
for such relief as he is entitled to. It was 
suggested during the course of the argument that 
the sale was of the chance which the license gave 
the defendant. Were this so, an obiter dicta of 
the M.B. in Baxendale v. Seale^ 19 Bea. 601, at 
608, might be urged as governing the case. He 
said — 

If the result of the evidence be that the sale and 
purchase- was a sale and purchase of an uncertain thing, I 
am of opinion that such a contract is good, and that 
neither party can resist the completion of it because the 
reality has turned out to be different from what was 
anticipated. 

Page 612— 

which, if worth nothing, he must still take and pay for, 
and which, if worth much more than the purchase money, 
he was still entitled to have conveyed to him, without any 
additional money being paid for it. 

In the result the M.B. found that such was not 

the contract, and the suit, which was for specific 

performance, was on other grounds dismissed. On 

this point the case cited by Lord Thurlow in 

Mortimer v. Capper^ 1 Bro. C.C, at page 167, and 

also at 6 Yes., 24, and the proposition for which 

it is cited at section 150 of Story's Equity, and 

Dart's V. &, P., 685, 4th edition, have been 

consulted by me. On the admissions and findings 

of the jury alone, there appears to have been no 

such sale of a chance — something or nothing. By 
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admission [1] defendant was tbe holder of a 
license for Li via. Question 2 — they found that 
plaintiff did not know that Livia did not exist in 
1882, but that he first knew it in 1889. As a fact 
the Government license always existed, but the 
land to satisfy it was the question in dispute ; if 
not, the findings are absurd. Again, the fifth 
finding, that upon survey the land in license for 
Livia was included in Alpha, shows they had the 
land in view. Findings 7, 8, and 9 cannot refer to 
the license only. In the [8] license — on the 
paper — Livia did exist. The answers to 7 and 9 
would be meaningless, and the opposite to the 
fact, if it were otherwise. Going outside the 
actual findings, something more than the license is 
often referred to. For example — in No. 1 we 
have " Buckley River country ; " No. 5, " Block 
Livia," " Run Livia ; ** No. 6, description of Livia 
by metes and bounds ; No. 7, " Run on Crown 
Lands ; " No. 10, " Livia block ; " No. 7 and its 
plan. So all through the evidence references to 
the country to satisfy the license are to be found. 
Again, if it was a sale of a chance only, the 
defendant need not have characterized the plain- 
ti£E*s application for a refund as premature. He 
would have had no claim on him. And lastly, the 
whole conduct of the case, and the summing up of 
the judge, had reference to Livia as country, not a 
mere chance thereof. It was also contended that 
this is only an action on an implied covenant for 
title. Siranks v. St. John, L.R., 2 C.P., 376 
(1867) was cited to show that — 

by agreeing to let a lessor impliedly promises he has a 
good title to let, 

and that the circumstances of the colony are such 

that such an implied promise is precluded on the 

part of the Government, and that, treating this as 

such an action, it will not lie. Assuming this for 

the sake of argument, then it is a case of defect in 

the title, so complete as to pass nothing from the 

defendant to the plaintiff, in which case it was 

said in Bickford v. Page, 2 Mass., 455, 461, cited 

in Mayne on Damages, 2nd edition, 143 — 

The rule for assessing damages arising from this breach 
IB very clear. No land passing by the defendant's deed 



to the plaintiff, he has lost no land by the breach of the 
contract — he has lost only the consideration be pud for 
it. This he is entitled to recover back, with interest to 
the time. 

At page 143 Mayne says — 

When the plaintiff has never got into poBsetnion Df the 
land, and in consequence of the want of titie never can, 
the above is clearly the measure of damage. 

Glare v. Lamb, L.R. 10 C.P., 334, was also urged 

to show that the plaintiff must have recourse to 

his remedy on the covenant for title (if any). 

Again, it was urged that the plaintifE was evicted 

by title paramount, that he might have discovered 

the defect of title, and was not entitled to 

compensation after taking it. Maynard\. Otmli 

Moseley, 3 Swans, 651, 2 Freeman, 1 ; Clayton r. 

Leech, 41 Ch.D., 103. Mark the wordfl of 

Lindley, L. J., at page 107 — 

There is no doubt here that the vendors made a mutake, 
and that misled the plaintiff; but, unless he can show that 
an action for damages will lie on the grouud of that 
mistake, he cannot succeed. The covenants in tbe leaae 
give him no remedy. 

Allen V. Richardson y 13 Ch.D., 524, also cited ou 
this point, has been dissented from in Falmer t. 
Johnson, 13 Q.B.D., 351. If there was an implied 
promise in the present case, it was suggested that 
it was broken as soon as made, and that that wu 
more than six years ago. That might be so, were 
the case governed by the Statute of Limitation. 
and did it run from the date of the contract, and 
not from the discovery of the failure of con- 
sideration. The plaintiff is said to have been 
guilty of laches. It was contended that he could, 
by the exercise of reasonable diligence, have got 
knowledge of the real fact when he was put upon 
inquiry. On this point Story was cited in section 
146. He says thi^t — 

if by such reasonable diligence he could have obtaised 
knowledge of the fcust, this Court will not reliere him, 
since that would be to encourage culpable negligence. 

But 1 find Fry, J., in Willmett v. Barber, lo 

Ch.D., 96, at page 106, saying that in bi« 

judgment — 

when the plaintiff is seeking relief, not on a contract, Int 

on the footing of a mistake of fact, the mistake is Dot the 

less a ground for relief because he had the meana of 

knowledge. 

and in the quite recent caae of Barrow v. Isaact ^ 
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Sm (1881), 1 Q.B., 417, Lord EBher, at page 420, 
aajs — 

I should, notwithstanding the negligence, if there was a 
mistake, have relieved immediately. It it remarkable 
that Qo definition of mistake can be found in the cases. 

The question of the plaintijff's laches has already 

been dealt with on the new trial point, and need 

not be further referred to. With regard to the 

jurisdiction of this Court to rectify or set aside a 

contract on the ground of mistake — if the mistake 

is a mistake of fact, then as a general rule it may 

be said that all acts done or contracts made under 

a mistake or ignorance of a material fact are 

voidable and relievable. No studied suppression 

or concealment of the facts by the one party 

amounting to fraud is necessary to support the 

jurisdiction; it is sufficient if there is innocent 

ignorance aad mistake on both sides. If authority 

is needed, it will be found in the case of Cooper v. 

mhbs, L.R., 2 H. of L., 149, where it was held 

that^ 

the agreement having been made in mutual mistake, the 
pUintiiF, though there was no fraud, was entitled to have 
it set aside. 

Lord Granworth, in his judgment at page 164, 

aays — 

1 believe that the doctrine there [in Bingham v. Bing- 
ham] acted npon was perfectly correct doctrine ; but even 
if it had not been, that will not at all show that this 
appellant is not entitled to this relief, because in this case 
the appellant was led into the mistake by the mis- 
information given to him by his uncle, who is now 
represented by the respondents. It is stated by him in 
hii cause petition, which is verified, and to which there is 
no contradiction, and in all probability it seems to be the 
truth, that his uncle told him, not intending to mis- 
represent anything, but being in fact in error, that he was 
entitled to this fishery as his own fee simple property ; and 
the appellant, his nephew, after his death, acting on the 
belief of the truth of what his uncle had so told him, 
entered into the agreement in question. It appears to me, 
therefore, that it is impossible to say that he is not entitled 
to the relief which he asks, namely, to have the agreement 
delivered up and the rent repaid. 

Lord Westbury, at page 170, says- 
Private right of ownership is a matter of fact ; it may 
be the result also of matter of law ; but if parties contract 
under a mutual mistake and misapprehension as to their 
relative and respective rights, the result is that that 
agreement u liable to be set aside as having proceeded 
upon a common mistake. 

It is noteworthy that in this case the mistake had 



happened more than thirty years before the relief. 
Were it necessary in this case also, I find that the 
plaintijff was led into the mistake by the mis- 
information given to him by the defendant, the 
defendant not intending to misrepresent anything, 
but being in fact in error. Consider answers to 
questions 7, 8, 9, 10, 11, 12 and 13. Familiar 
examples of the exercise of the jurisdiction are — 
(1) The example cited by Story (vol. 1, sec. 141), 
thuf 



A buys an estate of B, to which the latter is supposed to 
have an unquestionable title. It turns out, upon due 
investigation of the facts, unknown at the time to both 
parties, that B has no title (as if there be a nearer heir 
than B, who was supposed to be dead, but is in fact 
living). In such a case equity would relieve the pur- 
chaser, and rescind the contract. 

(2) The example cited by Story (vol. 1, sec. 142) — 

If one person should sell a messuage to another, which 
was at the time swept away by a flood, or destroyed by an 
earthquake, without any knowledge of the fact by either 
party, a Court of Equity would relieve the purchaser, 
upon the ground that both parties intended the purchase 
and sale of a subsisting thing, and implied its existence as 
the basis of their contract. It constituted, therefore, the 
very essence and condition of the obligation of their 
contract. 

Hitchcock V. Oiddin^Sj 4 Price, 135, is cited by 

Story for the above proposition, and for a further 

example given in sec. 143 — 

(3) If a purchaser should buy the interest of the vendor 
in a remainder in fee, expectant upon an estate tail, and the 
tenant in tail had at the time, unknown to both parties, 
actually suffered a recovery, and thus barred the estate in 
remainder, a Court of Equity would relieve the purchaser, 
in regard to the contract, purely upon the ground of 
mistake. 

In Bingham v. Bingham^ 1 Ves., 126 (1748), the 
purchase money paid by the purchaser for an 
est-ate he supposed he had purchased from the 
defendant, the estate in fact being his own, was 
refunded. The marginal note is — 

Mistake. Equity relieves against bargains made under 
a misconception of rights. 

In ex parte Bignold v. Kent, re Charles, 2 Madd., 

470 (1817), a sum paid by mistake by an assignee 

of one bankruptcy to assignees under another 

bankruptcy, and divided amongst the creditors by 

the latter, was directed to be paid out of future 

effects. In Hitchcock v. Qiddingi, 4 Price, 135 
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(1817), already mentioned, Chief Baron Bichards, 

at page 140, says — 

If a person sell any estate, having no interest in it at 
the time, and takes a bond for securing the payment of 
the purchase money, that is certainly a fraud, although 
both parties should be ignorant of it at the time ; and 
that I believe to have been the case here. 

In Livesey y. Livesey^ 3 Buss., 287 (1827), an 
executor who, under a mistake in the construction 
of a will, had overpaid an annuitant, was permitted 
to deduct the amount ' overpaid from subsequent 
payments. Strickland v. Turner , 7 Ex., 208 
(1852), was a case where it was held that, as at 
the time of the purchase the subject matter had 
ceased to exist, the plaintiff was entitled to 
recover back the whole of the purchase money, on 
the ground that it had been paid without con- 
sideration. In Cochrane v. Willis, L.B., 1 Ch. 
App. (1865), it was held that the agreement was 
founded on a mistake, and was without con- 
sideration, and the Court refused to enforce it. 
The case of Bingham v. Bingham was recognised 
as bearing strongly on the case. Fane v. Fane, 
L.R., 20 Eq., 608 (1875), cited by the Solicitor- 
G-eneral, was a case of family settlement, which it 
was held would not be supported if founded on a 
mistake of either party to which the other party 
was accessory, although such mistake may have 
been innocently made. Prom Jones v. Olifford, 3 
Ch.D., 779 (1876), it appears that the Court ^-ill, 
even in the case of a completed contract, give 
relief against a common mistake without fraud. 
Hall, V.C., reviewed the earlier cases as follows 
(pages 790, 791, 792)— 

The case of Bingham v. Bingham^ which was referred to 
on behalf of the defendant, carries the matter further, 
unless the decision there depended upon fraud, as to 
which I shall say more. That case is an authority to the 
effect that, under circumstances like the present, even if 
the contract had been completed and the purchase money 
paid, the purchaser might come to the Court, and saying 
" I have paid for what was my own," compel the vendor 
to refund the money. That case is good law, and has not 
been questioned ; and I may refer to the observations 
upon it which have been made in several editions of 
Sngden*s "Vendors and Purchasers." In the tenth 
edition the case will be found referred to, with a long 
statement taken from the Registrar's book, and it would 
seem that the case had not been considered as one of 
fraud. There was, it is true, misrepresentation on the 



part of the defendant as to the state of the title, to the 
effect that a will devising the estate to the plaintiff was 
invalid, the defendant insisting that the testator had no 
power to make such devise, but that, if he had, the 
plaintiff should have been better advised before he parted 
with his money. But there was no fraud, and nothing 
beyond this misstatement of the legal effect of an instra- 
ment. The case is referred to as an anthority for the 
general proposition contended for by the defendant, and 
though in some editions Lord St. Leonards has thrown 
out doubts whether it would apply in the absence of the 
element of fraud, in the last edition he definitely stated 
the case as an authority for the proposition, nnder 
circumstances in which " no fraud 'appeared ; " and the 
case has been recognised as an authority applicable to 
cases where there has been no fraud. In Saund&n t. 
Lord Anneslef/t referred to by Lord St. Leonards on the 
same page, Lord Redesdale expressed a doubt whether 
equity would interfere in a similar case in the absoice of 
fraud. He says : ** In a case of fraud it certainly might ; 
in a case of mere ignorance, although I incline to think it 
might, yet, after looking a little into the subject, I find 
great difficulty in holding that a Court of Equity could 
interfere." But more recently, in Cochrane v. WiUis^ the 
Master of the Rolls in the Court below, and Lord Justice 
Turner in the Court of Appeal, treated Bingham v. Bing- 
ham as an authority in a case of mistake as distinguished 
from one of fraud. Bingham v. Bingham was decided by 
Fortescue, M.R. , sitting for Lord Hardwicke. I may also 
refer upon this point to what was said by two learned 
judges— Lords Cran worth and VVeetbury — ^in Cooper v. 
Phihbs, Lord Cran worth says : ** The consequence was 
that the present appellant, when, after the death of his 
uncle, he entered into the agreement to take a lease of 
this property, entered Into an agreement to take a lease of 
what was in truth his own property, for in truth thii 
fishery was bound by the covenant, and belonged to him 
just as much as did the lands o£ Bally sadare ; therefore he 
says: 'I entered into the agreement under a common 
mistake, and I am entitled to be relieved from the 
consequence, of it.' In support of that proposition, he 
relied upon a case which was decided in the time of Lord 
Hardwicke — ^not by Lord Hardwicke himself, but by the 
then Master of the RoUb ^Bingham v. Bingham, where 
that relief was expressly administered. I believe that the 
doctrine there acted upon was perfectly correct doctrine ; 
but even if it had not been, that will not at all show that 
this appellant is not entitled to this relief, because in this 
case the appellant was led into the mistake by the mia* 
information given to him by his uncle, who is now 
represented by the respondents." Nothing can be clearer 
than this, that Lord Craoworth recognised the principle 
that the Court would, even in the case of a completed 
contract, give relief against a common mistake in the same 
way as it would against fraud. And Lord Westbory 
says : ** It is said, ignorantia juris haud exeu^at; bat in 
that maxim the word jua is used in the sense of denoting 
general law, the ordinary law of the country. But when 
the word jus is used in the sense of denoting a private 
right, that maxim has no application. Private right of 
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ownership is a matter of fact ; it may be the result also of 
matter of law ; but if parties contract under a mutual 
mistake and misapprehension as to their relative and 
respective rights, the result is that that agreement is 
liable to be set aside as having proceeded upon a common 
mistake. Now that was the case with these parties —the 
respondents believed themselves to be entitled to the 
property, the petitioner believed that he was a stranger to 
it, the mistake is discovered, and the agreement cannot 
stand." 

Citing the American authority of Allen v. Ham- 
mond^ 11 Peters, 71, Story (sections 148a, 143b) 
lays it down that — 

it will make no difference in the application of the 
principle that the subject matter of the contract be known 
to both parties to be liable to a contingency which may 
destroy it immediately, for if the contingency has, 
unknown to the parties, already happened, the contract 
will be void, as founded upon a mutual mistake of a 
matter constituting the basis of the contract. 

On the question of lapse of time, Cholmondeley 
v. Clinton, 2 Mer., 171 — 361, is an authority 
for the proposition that there can be no ac- 
quiescence in acts which the party is ignorant that 
at the time he has any right to dispute. Then see 
further Cholmondeley v. Clinton, 2 J. & W., 1 
(1820), at page 130. In conclusion on this point 
comes the case in the House of Lords of Earl 
Beauchamp v. Winn, L.B., 6 H. of L., 223. The 
marginal note runs thus — 

Where, in the making of an agreement between two 
parties, there has been a mutual mistake as to their rights, 
occasioning an injury to one of them, the rule of equity is 
in favonr of interposing to grant relief. The Court of 
Equity will not, if such a ground for relief is clearly 
establiabed, decline to grant relief merely because, on 
accoant of the circumstances which have intervened since 
the agreement was made, it may be difficult to restore the 
parties exactly to their original condition. What is the 
nature of a mistake, and what has been the cause of it, 
will be considered in determining whether relief ought to 
be granted. The rule ignorantia juris neminem excuacU 
applies where the alleged ignorance is that of a well- 
known rule of law, but not where it is that of a matter of 
law arising upon the doubtful construction of a grant. In 
the latter case, it is not decisively a ground for refusing 
relief. Acquiescence in what has been done will not be a 
bar to relief, where the party alleged to have acquiesced 
has acted or abstained from acting through being ignorant 
that he poeaeased rights which would be available against 
that which he permitted to be enjoyed. 

Lord Chelmsford, in his judgment, thus states the 

law (pages 230, 232, 233, 234 and 236)— 

The ground for this application to the power of a Court 



of Equity is that a common mistake has been made by 
thc^e parties as to their respective rights and interests in 
the properties, or some of them, so agreed to be exchanged. 
The questions raised by it are, first, whether in point of 
fact there was any common mistake ))etween the parties as 
to their rights and interests in the subjects respectively 
exchanged, and second, whether, if such common mistake 
existed, the appellant is not precluded from asking to 
have the agreement set aside, either on the ground that 
the late Earl knew, or had the means of knowing, all the 
circumstances connected with the title to the exchanged 
properties, or on account of there having been such 
dealings with the properties since the agreement as 
prevent the parties being reinstated in their original 
position. The mistake, therefore, upon which the 
appellant founds his equity is one which has existed (if at 
all) for more than sixty years, which has governed the 
dealings with the property during the whole of that long 
period, and which was at last almost accidentally dis- 
covered after that agreement had been entered into which, 
on account of the alleged mistake, is sought to he set 
aside. I asked whether there was any case in which, 
error having been honestly entertained for many years, 
equity had refused to interfere, solely on the ground of 
length of time. In his answer io this question, the 
learned counsel for the respondent introduced the element 
of "means of knowledge" during the time, which makes 
it a totally different proposition. But this objection to 
the appellant's claim to relief, founded on the length of 
time during which the mistake which would entitle him to 
it has subsisted, appears to me to be wholly inadmissible. 
The question is, whether the late Earl entered into the 
agreement for exchange under a mistake as to his rights 
and interests. Supposing it to be proved that the Earl 
laboured under this mistake, what answer can it be to his 
claim to be relieved from the consequences of it, that his 
predecessors acted for sixty years under the influence of a 
similar mistake ? The cases in which equity inferferes to 
set aside contracts are those in which either there has been 
mutual mistake or ignorance in both parties affecting the 
essence of the contract, or a fact is known to one party 
and unknown to the other, and there is some fraud or 
surprise upon the ignorant party. Cases were cited on the 
part of the respondent to show that where a party is put 
upon inquiry, and by reasonable diligence he might have 
obtained knowledge of a fact of which he remained in 
ignorance, equity would not relieve him, since that would 
be to encourage culpable negligence. I cannot think that, 
taking all the circumstances into consideration, there was 
such wilful ignorance or culpable neglect as would have 
deprived the late E^rl of his right to relief, if he was 
entitled to it upon other grounds. It was further argued 
for the respondent that the appellant was barred from 
relief by acquiescence, which might, it was said, be 
implied from length of time. The same assumption must 
be made, in considering this objection, as upon all that 
has been already said, that the late Earl was under a 
mistake, and ignorant of his rights. Now there can be 
no doubt that acquiescence, to operate as an equitable 
estoppel, must be with knowledge that the party ac- 
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quiescing has a right which woald be available against 
that which he has permitted to be enjoyed. 

Had the case then been a case for relief, notwith- 
standing the lapse of sixty years from the 
occurrence of the mistake, relief would have been 
granted. The present case, shortly stated, is as 
follows: — In May, 1882, the plaintiff purchased 
Livia from the defendant for £1,000 [Answer 1], 
and on the 10th of May the defendant transferred 
his interest therein to the plaintiff [Admission 3], 
the plaintiff being induced to make such agreement 
and payment by the defendant's representation 
that Livia existed, and that he could point it out 
to the plaintiff [Answer 7], whereas Livia did not 
exist [Answer 8], and the defendant could not 
point it out to the plaintiff [Answer 9]. The 
defendant did not make these representations 
knowing them to be false [Answer 10], nor did he 
make them without believing, and having good 
cause to believe them to be true [Answer 11] ; 
but he made them to induce the plaintiff to agree 
and pay, and it was by such representations that 
the plaintiff was induced to believe that Livia 
existed. In short, both parties believed the 
subject matter of the contract, Livia, to exist, 
whereas it did not — a clear case of mistake. On 
the question of wilful ignorance or culpable 
neglect, the findings^ on the 15th and 16th 
questions are conclusive in the plaintiff's favour. 
So far, then, the plaintiff should succeed ; but it 
has been said that the Statute of Limitations is a 
bar to the plaintiff's case. The Statute of Frauds 
and Limitations of 1867 (31 Vict., No. 22) 
consolidates the law of the limitation of actions — 
the previous enactment of 21 Jac. 1, c. 16, sec. 3, 
being now found in its 16th section, which is as 

follows:— 

All actions of trespass quare clausum fugiiy all actions 
of trespass, detenue, action sur trover^ and replevin for 
taking away of goods and cattle, all actions of account and 
upon the case, all actions of debt, grounded upon any 
lending or contract without specialty, all actions for debt, 
for arrearages of rent, and all actions of assault, menace, 
battery, wounding and imprisonment, or any of them, 
shall be commenced and sued within the time and 
limitation hereafter expressed, and not after, that is to 
say, the said actions upon the case (other than for slander), 
and the said actions for account, and the said actions for 



trespass, debt, detenue, and replevin for goods or cattle, 
and the said action of trespass quart elauntmjugiit within 
six years next after the cause of such actions or suits, and 
not after; and the said actions of trespass, aasaolt, 
battery, wounding, imprisonment, or any of them, within 
four years next after the cause of such actions or soita, 
and not after; and the said actions upon the case for 
words within two years next after the M'ords spoken, and 
not after. 

It was contended on behalf of the plaintiff, in the 

words of Story (Eq., sec. l,521ii), that — 

in cases of fraud or mistake, the Statute will begin to nm 
from the time of the discovery of such fraud or mistake, 
and not before. 

The marginal note to Brookshank v. Smit\, 2 Y. £ 

C, Exch., 68, and 6 L. J., Ex. in Equity, 34 (1836), 

runs thus — 

In cases of mistake, the time of limitation, which by 
analogy to that prescribed by the 21 Jac. 1, c. 16, ii held 
to bar the remedy in Courts of Equity, begins to run from 
the time of the discovery of the mistake. 

At page 60, Aiderson, 6., in his judgment, states— 

I am satisfied that it was a mistake of fact. .... 
Then is the Statute of Limitations a bar to the remedj 
sought by this bill? It seems to me that it is not sa 
The Statute does not absolutely bind Courts of Equity, 
but they adopt it as a rule to assist their discretioa. In 
cases of fraud, however, they hold that the Statute nins 
from the discovery, because the laches of the plaintiff 
commences from that date, on his acquaintance with all 
the circumstances. In this Courts of Equity differ from 
Courts of Law, which are absolutely bound by the words 
of the Statute. Mistake is, I think, within the same rule 
as fraud. 

Booth V. The Earl of Warrington, 4 Bro. P. C, 

163 (1714), was a case of fraud concealed 

Aiderson, B., in Denyn ▼. Sehuehhurgh^ 4 Y. ft C, 

Exch., p. 53 (1840), thus states his view — 

The plaintiff contends that he has established that this 
receipt has been by mistake of fact, and that this is on the 
same footing as fraud, and prevents the operation, if msde 
out, of the Statute of Limitations, which in equity is 
adopted as a guide, but is not at law binding on the 
Court. I agree in that conclusion, if the oircamstances of 
the case warrant it. But here, it seems to me that the 
plaintiff had the means, with proper diligence, of removioi; 
the misapprehension of fact under which I think he di<l 
labour. He had in his power the deed on which the 
question turns; and although it is perhaps rather 
obscurely worded, still I think he has allowed too much 
time to elapse not to be fairly considered as guilty of Bome 
negligence ; and a Court of Equity, unless the mistake be 
clear, and the party be without blame or neglect in not 
having discovered it earlier, ought, in the exercise of a 
sound discretion, to adopt the rule given by the statote 
law as its guide. 
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The case of The JKeelesiastical Commiggionert y. 
N. E. Railway Co,, 4 C'h.D., 845 (1877), was a 
case of breaking bounds and damage to an 
adjoining mine, where it was held that the Statute 
only commenced to run from the time of the 
discovery of the wrongful act, there being no 
laches attributable to the plaintiff for not having 
discovered the danuige earlier. Malins, Y. C, 
thus states the law (page 859) — 

Now we all know that before the 3 and 4 Will. 4, c. 27, 
the Statute of Limitations was not binding in Goarts of 
Equity ; but, as Lord Redesdale expresses it in Hovtnden 
V. Lcrd Anntdty^ where there is no fraud or any ])ar- 
ticalar circunistances, Courts of Equity act not merely by 
analogy, but in obedience to the Statute. Therefore, 
where there is no fraud, that which would be binding in a 
Court of Law would be also binding in a Court of Equity, 
and consequently twenty years was a bar to claims in 
equity, because that period would be a bar at law ; but, 
in a passage from Lord Redcsdale's judgment in Bond v. 
HopkinMy 1 Sch. k Lef., 429, he says, " Nothing is better 
established in Courts of Equity . . . than that where 
a title exists at law and in conscience, and the effectual 
assertion of it at law is unconscientiously obstructed, 
reh'ef should be given in equity ; and that where a title 
exists in conscience, though there be none at law, relief 
shonld also, though in a different mode, be given in equity. 
Both these cases are considered by Courts of Equity as 
affected by the Statute of Limitations— ^that is, if the 
equitable title be not sued upon within the time within 
which a legal title of the same nature ought to be sued 
upon to prevent the bar created by the Statute, the Court, 
acting by analogy to the Statute, will not relieve. If the 
party be guilty of such laches in proeecnting his equitable 
title as would bar him, if his title were solely at law, he 
shall be barred in equity." But equity will remove the 
legal bar proceeding from lapse of time, as it would any 
other legal advantage if sought to be used uncon- 
scientiously. That is all the relation tliis Statute has or 
ought to have on proceedings in equity. 

Trotter r. McLean, 13 Ch.D., 574 (1879), was 
another case of trespass to a mine. Fry, J., at 
page 584, thus proceeds — 

The next question which arises is with regard to the 
Statute of Limitations. The defendant's workings began 
in November, 1871, and the six years before the issue of 
the writ began on the 20th April, 1872. The question of 
the Statute, therefore, applies only to the interval between 
November, 1871, and April, 1872. The Statute 21 James 
1, c. 16, sec. 3, imposes the term of six years as the 
limitation in actions of trespass; and, although the 
present proceeding is a proceeding in a court of conscience, 
it is undoubtedly in respect of a trespass, and it appears 
to me that the period of limitation imposed by the Statute 
of James ought to apply to proceedings in this Court in 
respect of a trespass, unless there be some equitable 



ground for repelling the application of the Statute. Such 
an equitable ground has in many cases been found in 
fraud. When fraud or any other equitable circumstance 
exists, undoubtedly the Statute will not apply. 

Gibbs y. Guild, 9 Q.B.D., 59 (1882), a case of 

concealed fraud and absence of reasonable means 

of discovery, was cited for the dictum of Brett, L. 

J., at page 72 — 

It seems to me that we are bound by authority, which 
shows not that the Court of Equity construes the Statute 
of Limitations in any way different from the Court of 
Common Law, nor that the Court of Equity will not apply 
the Statute of Limitations when the cause of action has 
accrued more than six years, but that the Court of Equity 
in a case like the present would have given the remedy 
which the plaintiff seeks, and, applying their own 
equitable doctrine, would have prevented this particular 
defendant from defeating the plaintiff's claim by means of 
the Statute of Limitations. That doctrine seems also to 
have been recognised in The South Sea Company v. 
Wymondsell, 3 P. W., 143. It is true that the present 
case might be treated as a common law action, but it is 
also one which might have been treated before the 
Judicature Acts as a suit in equity. Under these 
circumstances, it seems to me that, merely because it is 
brought in the Common Law Division, we have no right 
to say it is not a suit in equity ; and, if it be a suit in 
equity, then we are bound by the authorities to which I 
have referred to hold that the plaintiff is not deprived of 
his remedy by reason of the plea of the Statute of 
Limitations, because the reply sets up an equity to which 
effect would be given by a Court of Equity. 

Barber v. Houston, 18 Jr. L. E., 475 (1885), was 
another case of concealed fraud, and an attempt to 
show absence of reasonable means of discovery. 
It recognised Gibbs v. Ghiild, and distinguished it. 
Armstrong v. Milburn, 54 L.T., 723 (1886), was 
an action for negligence, and it was endeavoured 
to answer the defence of the Statute of Limitations 
by proving concealment of the negligence till 
within six years before action brought. The 
observations of the Lords Justices were entirely 
unnecessary for the decision of the case, and 
applied only to the necessity for fraudulent 
concealment as an answer to the Statute. Wood 
V. Jones, 61 L.T., 551 (1889), is of a similar 
character — an action for negligence not discovered. 
In the present case, the action was brought within 
six years of the plaintiff's discovery of the mistake, 
and consequently the judgment must be affirmed, 
except that interest only is allowed from the 12th 
March, 1889. Plaintiff to have costs. 
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Solicitors for plaintifE : Daly ^ Schacht. 
Solicitors for defendant : Bernays Sf Osborne. 



In the matter of james lorimeb bakitattne. 
Barrister — New Zealand Admission, 

A barrister of the Supreme Court of New Zealand, who 
waa also a barrister of Cape Colony, had elected to be 
admitted there under his Cape Colony qualification. 

On his production here of a certificate, under the seal of 
the Supreme Court of N(jw Zealand, that he had in 
every way qualified under their rules to be admitted 
there as a barrister, he was allowed to be examined in 
the statute law of Queensland, so far as it differs from 
that of England. 

Re Bannatyne, 3 Q.L.J., 58, 74, 75, considered and 
affected. 

Petition, by way of appeal from the decision 
of the Board of Examiners for Barristers, refusing 
to give him a certificate of fitness for admission, to 
be admitted as a barrister, or in the alternative to 
be examined in the statute law of Queensland, so 
far as it differed from that of England. 

From the affidavit of the petitioner, it appeared 
that he had been admitted as a barrister of Cape 
Colony, which entitled him to admission in New 
Zealand. He had also qualified according to the 
New Zealand rules, and had passed all the 
examinations required there. In order to keep 
his precedence, and to avoid payment of the larger 
fee, Mr. Bannatyne had elected to be admitted 
under the Cape Colony qualification. A certifi- 
cate, under the seal of the New Zealand Supreme 
Court, that the petitioner had qualified in all 
things necessary under the New Zealand rules, 
was produced. 

Power, for the petitioner, stated the above facts, 
and submitted that the Court was not informed of 
all the circumstances on the previous applications. 
Mr. Bannatyne had passed a general examination, 
besides the limited examination in New Zealand 
law as stated in the judgment of Lilley, C.J., 3 
Q.L.J. , 75. In New Zealand there was an 
additional examination for a barrister, which was 
a distiuct status. The petitioner had two quali- 
fications, but had elected to bo admitted on the 
Cape Colony certificate. 



Lilley and Shandy for the Board, stated that 
there had been two previous judgments of the 
Full Court against the petitioner ; that the Board 
did not oppose the application, but wished the 
circumstances to be laid before the Court. The 
fact remained that the admission in New Zealand 
was on the Cape Colony qualification. In New 
Zealand there was one profession with two 
degrees, such as a B.A. and M.A. If the 
petitioner was admitted, would it be as a solicitor 
or barrister ? 

Power, in reply : Petitioner had two strings to 
his bow; but elected, though otherwise fully 
qualified, to be admitted on his Cape Colony 
certificate. He is entitled to be admitted here as 
a barrister, under the rules of reciprocity with 
Now Zealand. 

The Chief Justice delivered the judgment of the 
Court. 

Lilley, C.J. : In this case Mr. Bannatyne has 
made repeated application to the Court for leave, 
I think, to be examined. He now applies for 
leave to be examined by our Law Examiners, or in 
the alternative to be admitted. We, of course, 
would not admit him without examination, because 
we should then hold that he has the full status of 
a New Zealand barrister, where they admit our 
candidates after they have passed in the local law. 
Therefore the same condition with regard to 
reciprocity must be applied to him here. There- 
fore it is only the first part of the prayer of the 
petition that we could take into our consideration. 
As I said on the outset, Mr. Bannatyne has made 
repeated applications; but it certainly does not 
appear upon any one occasion that the Court was 
fully informed, or was at all informed of the 
circumstances now put before us. The Court 
manifestly was under the impression th*at h£ 
(Mr. Bannatyne) was a barrister from the Cape 
of Qood Hope, who, to secure admission here, 
there being no reciprocity between the Courts of 
the Cape of Good Hope and this Court, had gone 
to New Zealand, and was permitted by a sort of 
side door to get a New Zealand certificate, as bis 
is a Cape qualification, which would not be 
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recognised here, and had endeavoured to get in 
upon our roll as a barrister. We considered that 
to be an evasion, or an attempt to evade the rules 
of this Court. We have said in this case, and in 
another case, we will not permit any evasion of 
our rules; and if we are satisfied that such an 
attempt has been made, we would reject the 
applicant. It appears, however, from the new 
matter before us, that there is considerable 
probability that there was no thought of evasion 
whatever. It seems now, not only from the 
certificate of the Examiners, but what is of more 
importance, from the certificate of the judges — 
tliat is, of the Court itself — that Mr. Bannatyne 
was admitted under these circumstances: Being 
undoubtedly a barrister of the Cape of GK)od 
Hope, he went to New Zealand, and applied for 
admission there; but, instead of using sub- 
Btantially his mere Cape qualification, he submits 
himself to full examination, just as if he had been 
originally stationed in New Zealand. He had 
relaxation of the rules as to general education, 
which seems to be reasonable, and with which we 
have nothing to do; and he also passes in an 
examination under section 4 and section 6 of The 
New Zealand Practitioners Act; so that, when he 
went into the Court of New Zealand to ask for 
his admission as a barrister, he was fully qualified 
to have gone in for admission as a fully qualified 
student entitled to admission in New Zealand. It 
appears that there was before his eyes the 
temptation of fifteen guineas, which he could save 
by using only the Cape of GK>od Hope status. He 
could have been, and would have been, admitted 
by the New Zealand Court upon his full qualifi- 
cation, but not upon his Cape qualification ; and 
they have certified to us that he had passed all the 
examinations, had complied in every respect with 
what was required of a student in New Zealand 
for admission to the bar, and had been given a 
general certificate that he was admitted as a 
barrister of the Supreme Court of New Zealand. 
We have nothing to do with the collection of fees 
for New Zealand, and if they practically choose to 
make a remission of fifteen guineas in his favour 



— though I don't think he was prudent even to 
effect such a saving, to run the hazard of being 
refused admission here — that is their business. 
We are not collectors for New Zealand ; but if he 
likes to send fifteen guineas as conscience money 
to New Zealand, we will make no objection. As 
we think him fully qualified for admission, we may 
grant the first part of the prayer ; but it must be 
known to all that we will in no way depart from 
the principles on which we decided his case 
originally. We will not permit any evasion of our 
rules, for the purpose of letting in persons w^hose 
original qualification is defective, and who have no 
better qualification than their original defective 
qualification. If a Cape of &ood Hope barrister 
goes to New Zealand, and gets through, and gets 
a certificate as barrister of New Zealand, we will 
not admit him, and we will not admit anyone who 
comes here under these circumstances with onlv 
the certificate of the Examiners. Here the 
certificate of the New Zealand Court entitles him 
to the status of a barrister of the Supreme Court 
of New Zealand. Therefore, under the circum- 
stances, we will not look too harshly into the 
matter, but wQl let him be examined by our 
Examiners in the subjects prescribed by our rules. 

Order accordingly. 

Harding and lt£.4.L, JJ., concurred. 



IN CHAMBERS. 



LiLLEY, C.J. 10th August, 1891. 

In the matter of JOHif cla.bkkce fritcha.bd, an 

IITBOLVENT. 

Insolvency Act of 1874 (38 Vict., iVb. 5), s. 88— 
Damages for personal injuries — Asset in 

estate. 

A sum of money, recovered by an insolvent for personal 
injuries, not ordered to be paid over to the trustee. 

It is ill the discretion of the Court whether such an order 
should be made under sec. 88 of The Insolvency Act 
of 1874, 
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Application for a rule nisi on the above-named 
insolvent, to show cause why the whole op part of 
the sum of £251, now in Court to the credit of an 
action, Pritchard v. Howard Smith Sf Sons^ should 
not be paid to the trustee. 

On May 9th, 1891, the above-named John 
Clarence Pritchard brought an action in the 
Southern District Court, claiming £1,000 damages 
for injuries sustained whilst working for Messrs. 
Howard Smith & Sons on board the s.s. ** Konoo- 
warra," and, after hearing, judgment was given 
for the plaintifE in the sum of £251. Shortly 
before the hearing, the plaintiff filed his petition 
in insolvency in forma pauperis^ and the Official 
Trustee was appointed trustee of his estate. It 
was now sought on behalf of the trustee, under 
sec. 88 of The Insolvency Act of 1874, to attach 
this amount, which would be the only asset in the 
estate. 

Chambers^ for the Official Trustee, applied to 
attach the money in Court, and referred to sec. 88 
of The Insolvency Act of 1874. The section is 
mandatory. 

Lillet, C.J., declined to make the order, 
holding that sec. 88 was discretionary, and that 
this was a case in which it should be exercised, 
as the amount consisted of damages for personal 
injuries. .Ea? parte Vine^ 8 Ch.D., 3(54, followed. 

Solicitors for the Official Trustee: Chambers, 
Bruce Sf McNah. 



LiLLBr, C.J. 10th August, 1891. 

Re THE LAIRDS AKD aOODS OF OKOBOE TRIMBLE, 

INTESTATE. 

Intestacy — Administratrix — Leave to mortgage — 

Intestacy Act of 1877 (41 Vict,, No. 24), 

S.50. 

Leave to mortgage given to the curator and adminiati-atrix 
of an intestate. 

Petition by Gt. H. Newman, Curator of 

Intestate Estates, and Francos Maud Madeline 

'imble, widow. 



The Curator applied for leave to mortgage 
certain real estate, for which Letters of Adminis- 
tration had been granted to him and the widow of 
the intestate jointly, and referred to sec. 50 of 
The Intestacy Act. 

Lillet, C.J., after referring to Williams on 
Executors, 5th ed., 840, Mead ▼. Orrery, 3 Atk., 
239, and Russell r. Plaice, 18 Beay., 21, approved 
of the exercise of the power of mortgage by the 
petitioners, for the purpose of managing and 
carrying on the station. 



HABDiira, J. 24th August, 1891. 

UKIOK BA.KK OF AU8TBAXIA, LIHITEB V. THORPE. 

Practice — Costs of substituted service — 0. IIL 

r. 7a. 

Costs of substituted service were allowed in addition to 
the fixed costs of nine guineas. 

Forrest (Daly Sf Sehacht) applied for costs of 
substituted service, in addition to the costs allowed 
by Order III, r. 7a, and cited a similar case, 
Wright, Heat an Sf Co. ▼. Anderson^ oor. Harding, 
J., on 20th September, 1889. 

Habdino, J., allowed the costs, fixed at eight 
guineas, in addition to the nine guineas fixed 
costs. 

Solicitors for plaintiffs : Daly Sf Sehacht. 



SAME V, SAME. 

Practice — Garnishee Order — Notice by telegram 

0. XLIV, r. 3. 

Notice to garnishees by telegram allowed to bind the 
debts in their hands. 

Forrest (Daly Sf Sehacht), for plaintiffs, judg- 
ment creditors, applied for a garnishee order nisi, 
against Hodges & Chataway, of Mackay, on a 
judgment and costs, all unpaid, and that notice to 
the jgamishees by telegram should bind the debt 
in their hands, by Order XLIV, r. 8. 

Habdino, J. : Order accordingly. 

Solicitors for plaintiffs : Daly and Sehacht. 
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HABDTNe, J. 24th August, 1891. 

Be E. D. WSLLKR, IK LIQUID A.TIOir. 

Liquidation — Be^gtration of resolutiom — InnoU 
vency Act of 1874, rule 218. 

The reBolations passed by the necessary majority allowed 
to be filed, although the time for filing had elapsed, 
and the resolutions had been signed by certain 
creditors who were not present, but were represented 
to be so. 

C. B. Lilley, for the liquidating debtor, applied 
for leave to register the resolutions of creditors, 
passed at an adjourned meeting on the 12th 
August, and read affidavits embodying the facts 
mentioned in the order. 

ELiBDiKG, J. : It appearing that the necesHary 
majoritj have passed the resolutions, and that the 
resolutions are in form as to such majority, let the 
persons to whom they have been entrusted be at 
liberty to file them, notwithstanding that the time 
for doing so has elapsed ; and, if tendered by them 
for filing, let them be filed, notwithstanding that 
they are signed by certain creditors as being 
present, when they were not present as repre- 
sented. 

Solieitors for debtor : Lilley Sr O' Sullivan, 



NORTHERN SUPREME COURT. TOWNSVILLE. 



IN INSOLVENCY. 



In the matter of bdwabi) title lowbt, an 

INSOLVENT. 

Chubb, J. July 27th and August 17th. 

Insolvency — Latt examination — Jurisdiction — 
Northern Supreme Court — Form of order — 
Imoheney Act of 1874, (38 Vic, No. 5,) ««. 
4, 164, 165, rr. 1, 2. 

Order of The Chief Justice, reported ante p. 78, not given 
effect to, as being mandatory in form. Sembltt if it 
bad been in the form of a request, it would have been 
complied with. 

G. A. Bobert9,toT the insolvent, applied on 

27th July, to His Honor to appoint a day for the 

insolvent to attend and pass his last examination, 



pursuant to an order of The Chief Justice, made 
on 15th July last — reported ante p. 78. 

C.A.V. 

On 17th August, the following written judgment 
was delivered by 

Chubb, J. : In this matter, Mr. Roberts, solicitor 
for the insolvent, has applied to me, upon the 
authority of an order of the Court, made at Bris- 
bane, by The Chief Justice, on 15th July last, to 
appoint a day for the insolvent to attend before 
me to pass his last examination. The matter has 
already been before Mr. Justice Cooper, upon a 
previous order made by The Chief Justice on 20th 
May last, with the trustee's consent, directing 
^*that the last examination of the insolvent be 
fixed to take place before the judge sitting in 
Townsville in Chambers, on Wednesday, the 10th 
June, 1891 " My brother Cooper declined to act 
upon that order, being of opinion, with great res- 
pect to the opinions of the learned Chief Justice, 
that he had no power to make it, and suggested 
that the necessity of the attendance of the in- 
solvent at Brisbane might be obviated by an order 
directing the insolvent to pass the examination 
before the Police Magistrate at Charters Towers, 
under the 165th section of the Act. An applica- 
tion was accordingly made to The Chief Justice to 
this effect, which the learned judge dismissed, 
and, without apparently rescinding the order of 
20th May, made the order upon which application 
is now made to me. The order, made also with 
the trustee's consent, runs as follows : — " It is 
ordered that the insolvent attend before a judge 
of the Supreme Court at Townsville, to pass his 
last examination, at such time as the judge shall 
appoint under the Statute, &c." I need not read 
the rest of it, but it is all equally peremptory. I 
am not satisfied that the learned Chief Justice 
had power to make such an order. It is, I pre- 
sume, made under section 164 of the Act, which 
says that ^* the Court shall appoint sojne day for 
the insolvent to attend in Court to pass his last 
examination." The practice hitherto under this 
section (as I have understood it) has been that the 
same judge who appoints the day, also takes the 
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examination, unless the examination has been 
directed to be held before a police magistrate, 
under section 165, or unless by arrangement ; or 
in case of absence of the judge, some other judge 
has, in accordance with tlie rules, seen fit to act. 
The Eegistrar here informs me that he has no 
recollection of any order like the present ever 
having been made when the Northern Court was 
at Bowen, and I do not remember any similar 
order. By the general rules in insolvency of 5th 
September, 1876, (1 & 2) all proceedings are in 
the first instance to be marked with the name of 
a judge, and all subsequent proceedings and hear- 
ings requiring the presence of the judge, are to be 
had and taken before the judge so named, unless 
otherwise ordered, and unless for any of the 
special causes mentioned in the rules, any other 
judge may see fit to aet upon any appiication 
made to him therein. The learned Chief Justice 
is reported in this case — ante p. 78 — to have said 
that the Northern Court became upon his order 
an " Examining Court," within the meaning of 
the Statute. I cannot see the authority for this 
The section uses the words " attend in Court," 
which I take to mean in the Supreme Court, (see 
definition of *' the Court," section 4) and by force 
of the rules before mentioned, before the judge 
making the order, whose name is marked on the 
proceedings : (in this case the learned Chief Jus- 
tice himself). The judge then sits I think, as 
"the Court," not as an ''Examining Court." 
Provision is made by the rules cited for another 
judge, under certain circumstances, taking the 
examinations; but if I am not bound, as these 
rules plainly infer, to act in a matter assigned to 
another judge unless I see fit to act, I do not see 
where the judge has power under the Statute to 
order me to do so. Could the learned Chief Jus- 
tice make an order in these terms (changing 
Townsville for Brisbane) upon one of the other 
judges at Brisbane ? I think not ; therefore I do 
not see how it can be made to a judge at Townsville. 
My objection of course, is to the form in which the 
order is drawn up. As I read and transpose it : — 



day and attend in Court to take the examination." 
If it were in the form of giving leave to the in- 
solvent to pass his last examination before tlie 
Northern Court, and that the Northern Couitbe 
requested to give effect to the order, I should have 
no hesitation in complying with it. While how- 
ever, it remains in its present mandatory form, I 
must, with great respect, unless overruled by the 
Full Court, refuse to give effect to it. 

Solicitors for insolvent : G, A. Roberts 4' -^<'«- 



CooPEK, J., J.O. August 25th. 

HAWKINS V, HAWKINS AND FLTNN. 

Divorce — Practice — Prior marriage of respondent 

— Costs, 

In a suit for dissolution of marriage on the groand of 
adultery, where the answer sets up a prior m&rnAge 
of the respondent, that question must be determined 
before the question of adultery is gone into. 

Robins v. Wdseley^ I Lee, 616, and 2 Lee, 149, followed. 

Form of order as to costs where guilty wife has sepante 
estate. 

This was a suit for dissolution of marriage, on 
the ground of the wife's adultery, heard before 
Cooper, J.O., and. a jury of four. The answer, 
before charging the acts of adultery charged, 
alleged that the respondent had been previously 
married to one Potter, who was alive at the time 
she went through the form of marriage with the 
petitioner. 

Macnaughton appeared for the petitioner ; Bo^ 
for the respondent; the co-respondent did not 
appear. 

At the commencement of the case, Macnaughton 
submitted that the question of the former mar- 
riage must be determined before the question of 
adultery was gone into, cfting Robins v. WoUeUf 
1 Ijee, 616, and 2 Lee, 149, quoted in Browne ^ 
Powers on Divorce^ p. 59, and Drain on Divorce, 
pp. 82 and 269. 

Evidence of the marriage of the petitioner an^i 
the respondent was accordingly given, and no 



evidence being offered by respondent to support 
" Judge at Townsville is ordered to appoint the I that portion of the answer, the Jury found that 
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the petitioner had been lAwfally married to the 
respondent. 

The issues relating to adultery were then tried 
and determined in favour of the petitioner. It 
having appeared that the wife was possessed of 
separate property, the following order was made 
as to costs : — ** Decree niii for dissolution of mar- 
riage, with costs against the co-respondent. In 
the event of his not being able, to pay them or any 
part of them, then with costs against the respond- 
ent." 

Solicitors for petitioner : — E. Nbrrii ^ Son. 

Solicitors for respondent : Q. A. BoherU Sf Leu, 



In the matter of james harper, a.v tssoltest. 
Chubb, J. August Slst and September 2nd. 

Annulment of ineolvencif — Insolvency Act of 
1&?4, {38 Vic,, No, 5) «. 168, 

The power of the Court to annul an insolvency, under sec. 
163 of The Ifuolvency Act, is discretionary, and will 
only be eKerciaed in a proper case. Where the in- 
solvent hy false swearing and to evade payment of 
his debts, procured himself to be adjudicated insolv- 
ent m farmA pauperis, when his debts were under 
£200, and his assets (cash in hand, which he en- 
deavoured to conceal) exceeded £3,000; application 
to annul the iasolTency after all creditors had been 
paid in fall, refused. 
In rt Corry, 1 Q.L.J., 59, followed. 

This was an application under sec. 163 of The 
Insolvency Axty for an order annulling the insolv- 
encj, the creditors having been paid in full. 

The facts and arguments sufficiently appear 
from the judgment. 

Macnaughton for the insolvent. 

Brown for the trustee, did not appear. 

C.A.V. 

On September 2nd, the following written judg- 
ment was delivered : — 

Chubb, J. : The power of the Court to annul 
an insolvency is, under section 163, discretionary, 
and will only be exercised in a proper case. The 
circumstances of this case are exceptional, so 
much so, that in giving my decision, I think it 
necessary to refer to them. 



The insolvent was adjudicated by me aur insolv- 
ent in formd pauperis. To obtain an adjudica- 
tion in that form, it was necessary to swear, and 
the insolvent did swear, that, exclusive of wearing 
apparel, he was not worth five pounds in the 
world. In this manner the insolvent escaped 
payment of the Court fees ; but this was not all. 
The trustee subsequently discovered that so far 
from the insolvent not being worth five pounds, 
he was worth £3,428 in money, which he had con- 
veyed away to and concealed in New South Wales, 
in anticipation of becoming insolvent, and to avoid 
the payment of a call in the liquidation of the 
No. 1 Lady Maria Gold Mining Company, Char- 
ters Towers, which call amounted to £176 16s. 2d. 
The insolvent was subsequently prosecuted under 
the criminal sections of The Insolvency Act, for 
concealing property. He was tried before me at 
Charters Towers and convicted. On the grounds 
of his previous good character, the jury recom- 
mending him to mercy. Taking into consider- 
ation that recommendation, and the fact that the 
concealed money would be recovered by the trustee, 
and that the creditors would be paid, and a con- 
siderable portion of the assets expended in 
trustee's commission and law costs, I imposed the 
comparatively light sentence of three months* im- 
prisonment. 

It is now urged that I should annul the insolv- 
ency, because the creditors have been paid, and 
that the insolvent has been sufficiently punished 
under the circumstances, inasmuch as in addition 
to the imprisonment, the costs of the insolvency, 
commission and law costs, amounting to £258 16s. 
2d., are a severe penalty. I think this is a case in 
which I ought not to exercise the discretionary 
power of the Court. The insolvent, by an abuse 
of the process of the Court, and by false swear- 
ing, procured himself to be adjudicated insolvent, 
when his debts were under £200, and his assets 
(cash in the bank), exceeded £3,000, and he did 
this to evade payment of his debts. In my 
opinion, if he had not been found out, the creditors 
would never have been paid, so that no virtue 
attaches to the fact that his creditors have been 
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satisfied. They were paid in spite of him. The 
law will not assist rogues, and I think that the 
annulment of an insolvency should only be made 
where the insolvent has acted as an honest man, 
and I quite agree with the opinion to the same 
elPect expressed by the learned Chief Justice in 
In re Corry, 1 Q.L. J., 59 ; consequently, I decline 
to order the adjudication to be annulled. The 
application is dismissed, and the trustee is allowed 
£4 48. for his costs, out of the estate. 

Solicitors for the insolvent: G. A, BoberU i[ 
Leu. 

Solicitors for the trustee : Mdr$land^Marsland. 



MATRMONTAL CAUSES JURISDICTION. 
The Judge Ordinary. 4th September, 1891. 

PECHST V. FECnSX. 

Judicial Separation — Permanent Alimony — Se^ 

eurity — Injunction, 

On an application for permanent aUmony, seonrity was 
ordered, and leave to apply for an injunction and 
receiver to protect the whole of the respondent's 
property for the benefit of the petitioner, if it 
api>eared that the respondent was dissipating it, or 
putting it out of his power. 

Noakes v. Noakes and hiU, 47 L.J. (P.D. & A.), 20, and 
Newton y. Ntwton, 65 L.J. (P.D. & A.), li, followed. 

A PETITION for judicial separation had been 

presented, decree granted, and a reference to the 

Registrar as to the amount of the respondent's 

income, in order to fix the amount of alimony. 

The following order was then made: Alimony, 

£220, for one year from 1st July, 1690, payable 

monthly in advance to petitioner ; school fees and 

maintenance at school to be paid in addition; 

furniture to be in her keeping, except his books 

and the furniture in his own room. By consent, 

the respondent is to give a second mortgage over 

the Euthven Street property, Toowoomba, to 

secure £220 a year, and the cost of the schooling 

and carrying out of the decree for alimony. Costs 

of this petition allowed petitioner, as between 

solicitor and client, taxation being on the footing 

of necessaries strictly. 



Buthning^ for the petitioner, applied for penm- 
nent alimony. 

Order: Permanent alimony, school fees, and 
maintenance as per previous order, and in con- 
tinuance thereof, except that there is to be an 
increase of £16 a year in ieq)eet of each ddld 
with the wife for one year, then £20 for each 
child, BO long as they remain with the mother and 
under twenty-one yean of age and unmarried, ^e 
security for this order to be continued over tlie 
Buthven Street property. Leave to apply for an 
injunction and a receiver to protect the whole of 
the husband's property for the benefit of the 
petitioner under this order, if it appear that the 
respondent is dissipating it, or patting it out of 
his power. Leave to either party to apply. CosIb, 
to be taxed as between solicitor and client, aUowed 
to the wife. Koaket v. NoakeM and Hill^ 4ll LJ. 
(P.D. ft A.), 20; Newton v. Newton, 55 LJ. 
(P.D. & A.), 14. 

Solicitors for petitioner : BUthning ^ Byrtm. 



m CHAMBEB& 



Hardiko, J. 28th Aug. ft 9th Sept., 1891. 

COHBK e. BomnBT. 
Capiat ad respondendum — Amendment — Bl Viet, 

No, 4, Si. 48, 51 ; 38 Vict,, No. 5, «. 11, 

An order having been made for the inae of a writ of 
ea. re. against the defendant for £177, being the 
amonnt endorsed on the writ of sammona in t^ 
action, application was made by the defendaal to 
vary or rescind the said order, on the ground that 
the affidavit in support did not show that £177 was 
due, but £176 14s. only. Leave was given to the 
plaintiff to amend the writ of eapiaa and other docu- 
ments, by substituting £176 14s. for £177 ; the plain- 
tiff to pay defendant's costs of application. 
Moore v. Morgan, 16 M.&W., 95, not followed, 
Plock v. PacJteco, 9 M.&W., 342, and Cunlife v. MaUaa, 
6 Dowl & L., 723, followed. 

Application by the defendant, under sec 51 of 
The O. L, Practice Act of 1867, to vaiy or rescind 
an order of the 28th August, 1891, holding the 
defendant to bail for £177. 

Lilley, for the defendant, applied to vaiy ex 
rescind the order as above, on the ground thst the 
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amount in respeet of whieh the defendant had 
beefQ held to bail was not due. He cited Bathford 
V. Sawger^ 3 Q.L.J., 88; Ommee t. Bi^hy, 8 
M.&W., 67. 

WiUon^ for the plaintiff, applied for leave to 
amend, hy vubstituting the sum of £176 148. in- 
stead of £177, and cited Burtu t. Chapman^ 5 
C.B. (N.&) 4S1 ; Fhek t. Faekeeo, 9 M.&W., 
d42; Lmroeke t. Wa9brMfk, 2 JJL, 787. JMniePM 
Ck. Frmetice, 6th edition, 1668. 

HABDnre, J.: Allow the writ of €apia» and 
other doenments to be amended, by Bubatitnting 
£176 14e. for £177, and let the phuntiff pay the 
coats of this application, fixed at twelre guineaa. 

UUeg Bubeequently mentioned the matter, and 
submitted that the writ mig^t be amended, but 
not the copy. Moar$ t. Jforyaw, 16 liLAW., 95. 

Wikom cited (hml\f0 t. Malia9$, 6 Dowl & L., 
728. 

His H<»roB referred to The Sh^mme (hurt Aet 
of 18/4, 8. 11, and Chitiy'9 Arehbold, 10th edit., 
745, and made the following order : Allow order 
of 28th Angiist, 1891, the writ of tmpia^, and the 
copies of the said order* and writ^ served on de- 
fendant, to be amended, by substitating £176 146. 
instead of £177. If the said copies of order and 
writ of eapioM serFed on defendant be not de- 
lirered by the defendant to the party carrying out 
this Older, for the purpose of allowing the same 
to be .actually amended, let a fresh copy of such 
order and writ of eapUu, as amended, be serred 
on defendant, and let such serrice be treated as 
actual amendment, and let the plaintiff pay the 
costs of this application, to be taxed. 

Solicitors for the plaintiff, (rShea If ffShea. 

Solidtors for the defendant, LilUy if O'SuUipan. 



CIVIL COURT. 
Habpivg, J. 28rd September, 1891. 

Be TBI AITSTBAIiIAir MnBCAllTII.S hOAX AUD 
&VAJLASTXK COKFAirr, LIMITED. 

Frmctie9'-'FeUii»n — J^ffidavii €f Merviee, 

An •flUbnrit sistipg that a copy of a potitfou to wind ap a 
oonpaay, with a copy of the fiat or order of the 



Court indorNd thereon, had been served on the man- 
ager of the company, is not sufficient. 
The original petition with the fiat thereon, should be pro- 
duced at the time of the servioe of the copy, the 
original petition being filed after the hearing. 
Be ShUtler, 3 Q.L. J., 128, followed. 
PiTinoK to wind up a company. 
Scott ^ for Joseph and John Gillon, creditors, 
supported the petition, and read an affidavit stating 
that a copy of the petition filed herein, had been 
served on the manager of the company, with a 
copy of the fiat directing when the petition would 

be heard. 
HABBnra, J. : This is not the correct mode of 

service. A petition is serred "by delivering to, 

and leaving with the person served, a true copy of 

the petition and foot note thereto, and of the fiat 

or answer thereon, and at the same time shewing 

him the original petition and answer thereto,'* as 

stated in DanieVi Chancer jf Practice^ 6th edition, 

15^. The affidavit of service should follow the 

form in DanieFs Oh., No. 1534 ; see also, Palmer' t 

Winding Up Forme, No. 17. 

Soott : A different practice seems to obtain here. 
The original petition is presented to the Begistrar, 
the fiat indorsed, and the filing completed con- 
temporaneonsly. Consequently, it is impossible 
to shew the original petition at the service. 

The Begietrmr stated that the practice was to 
file the original petition with the fiat on it, to 
serve a true copy, and to make an affidavit verify- 
ing the copy served. 

Habbiko, J. : The practice is the same for all 
petitions, except those in insolvency. I drew at- 
tention to this in re Shittler, 3 Q.L.J., 128. The 
practice is not altered by The Judicature Act, 
The practice is not to file the petition until after 
it has been heard. Annual Practice, 1862, p. 111. 
The correct practice is to leave the petition with 
the Begistrar, and a copy for the use of the judge 
to get the fiat indorsed, then serve the petition. 
When the order has been made, the original 
petition must be filed with the Begistrar before 
passing it. It might be better if a true copy 
were filed originally. 

Solicitors for the petitioners : Powers S[ Bohin* 
son. 
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Habdiko, J. 6th October, 1891. 

ELLIOTT BBOTHEBS V, WEBB. 

Husband and wife — Intestacy oftoife — Jut mariti 
—Succession Duties Act of 1886 (60 Viet, 

No, 12, «. 27.) 

A married woman had purchased the chattels of her htts- 
band from his trustee in liquidation proceedings. 
The husband and wife continued in joint possession 
till the wife's death, when the husband retained 
possession. The Curator of Intestate Estates claimed 
the goods as administrator of the wife who had died 
intestate. The plaintiflb, execution creditors, also 
claimed them. 

HM, that the husband was entitled jwrt marili to his 
wife's goods, and that administration was not neces- 
sary, that sec. 27 of The Succesnon Duties Act did 
not apply, and that the Curator's claim should be dis- 
missed with costs. 

Intebpleadeb summons. 

The defendant, Webb, had filed a petition for 
the liquidation of his affairs, and his wife had 
purchased, with money from her separate estate, 
all the chattels of her husband from the trustee. 
The wife died, and the husband continued in 
possession of the said chattels. Judgment was 
signed and execution levied against the defendant 
bj the plaintiffs. A dispute then arose to whom 
the property belonged. The Curator of Intestate 
Estates claimed the property as belonging to the 
wife who died intestate. The plaintiffs also 
claimed them. The Sheriff interpleaded. 

The Under-sheriff applied for an interpleader 
order. 

Chambers^ for the Curator of Intestate Estates, 
claimed as the administrator of the estate of 
Catharine Eliza Webb, the late wife of the 
defendant. 

Fitzgerald^ for plaintiffs. 

At the request of both parties, the matter was 
dealt with in a summary way, under section 28 of 
The Interdict Act of 1867, the amount in dispute 
being under £50. 

Chambers referred to sec. 20 of The Mercantile 
Act, and cited Allsop y. Day, 31 L. J., (Ex.) 105 ; 
Woodgate y. Godfrey, 6 Ex.D., 25 j Marsden y. 
Meadow, 7 Q.B.D., 80; Ashton y. Blackshaw, 
L.E., 9 Eq., 510. 

Fitzgerald: The wife is dead; judgment was 



signed against her husband since her death. 
The Sheriff has seized. The husband is entiUed 
jure mariti, without administration, to the 
possession and property of the goods. Molowi 
y. Kennedy, 10 Sim., 254 ; Be Lambert's EsteU, 
39 Ch.D., 626 ; Lush, Husband and Wife, 1884 
edn., 136; Surman y. fVharton (1891), 1 Q.B., 
491. The SueoessioH Duties Act does not apply. 
There is no eyidence of any debt affecting sepante 
estate. Married Women's Property Act qf 1S90, 
ss. 8 and 24. 

Chambers referred to The Sueeossion Duiiet 
Act, 8. 27 ; Smart y. Tranter, 43 Ch.D., 687. The 
husband was in possession before the adminifltra- 
tion. 

HABDIK&, J. : It appears that the husband had 
taken possession without taking out administra- 
tion. He appears to haye been right in so doingt 
as her chattels passed to him jure mariti on the 
cases cited. This being so, s. 27 of 2%^ Suecession 
Duties Act does not apply. But he ia the legal 
personal representatiye of the wife, within the 
meaning of section 28 of The Married Women't 
Property Act of 1890, and therefore, subject to 
the same liabilities as she would be subject to if 
liying, in respect of their property. Order: I)»- 
allow the claim of the Curator with costs. 

Solicitors for the Curator : Chambers, Brwee If 
MeNab. 

Solicitors for the plaintiff : Maedonald Pater- 
son, Fitzgerald if Hawthorne, 
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MUNICIPiX COTTKCIL OF T0WK8VILLB 9. B005IT 

MJSTD CO. 

October 2nd, 1891. 
Crown Lands Alienation Act of 1890, sees. 6^7 
-^Valuation and Bating Act of 1890, sees, i 
Sf 11 — Crown lands occupied for private pur- 
poses — Lands " vested " in Corporation, 

Land temporarily reseryed onder sec. 6 of The Oroie^ 
Landu AlientUum Act qf 1876, and placed tompotvily 
under the control of a Municipal Council, it rataiible 
when let to tenants who occupy it for private puipoeei. 
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Per Chvbb, J. ; It b Crown UumI iiMd for private par- 
poMt, and ii not *' vested*' in the Munioipal Conncil 
so M to oome within tec. 11 (3) of The VcUtuUioH caul 
Baling Act qf 1890. 

Spicial case, stated by way of appeal from a 
decision of the Police Magistrate, Townsville, as 
to the liability of certain land to be rated, under 

The Valuation and Satiny Act of 1890. 

This is a oase stated by me, the nndereigned, Polioe 
Magistrafee, ol Townsville, nader The Juaikeu Ad of 
I8S6f for the purpose of obtaining the determination of 
the Conrt, on a question of law which arose before me as 
hereinafter stated. 

1. At a pefelj sossiims, holden at Townsville on. the 
23rd day of June, 1891, for the hearing of appeals under 
The Valuation and Hating Ad qf 1890, a question arose 
between the said Council snd the said Keoney -k Co., as 
to the liability of oertain land to he rated ; whersnpso, 
after hearing evidence, I decided that the said land was 
not liable to be rated. 

2. And whereas the said Council, desiring to appeal 
f nmi my decision upea the hearing el the said question, 
on the grounds that it is erroneous in point of law, and 
in excess of jurisdiction, pursuant to sec 226 of J%e 
Jwttieu Ad aforesaid, duly applied to me in writing to 
state and sign a case, setting forth the facts and the 
grounds of such my decirion as aforesaid, for the deter- 
minatkn of this Court. 

3. And whereas, I, the said Police Magistrate, in com* 
pliance with the said application and the provisions of 
the ssid statutes, stated and signed a case which was 
called on for hearing, and the Court being dlMatisfied 
with the statement thereof, ordered that the same be 



4. Now therefore, I, the said Polioe Magistrate, in 
obedience to the said order, do hereby re-stale and sign 
the following case. 

5. Upon the hearing of the said question, I found the 
following facts : — 

(1). That by Proclamation published in the OoverU' 
ment QaziUte (a copy whereof is hereto an- 
nexed), the land hereinbefore and hereinafter 
mentioned, namely, allotments 1, 2 & 3, of sec- 
turn C, within the Municipality of Townsville, 
was temporarily reserved for a wharf, and tem- 
porarily placed by the Crown under the control 
of the appellant Council. 

(2). That allotments 1 ft 2 of the said land, were then 
held and occupied by the said Rooney k Co., 
under lease granted to them by the appellant 
CouncO. 

(3). That allotment 3 of the said land was then held 
and occupied by the said Boooey k Co., under 
lease from the Queensland National Bank, 
Limited, which Bank held the same under lease 
from the said Conncil. 

(4). That the rent of allotments \ k% was at the 
rate of £1 per foot per year ; and the rent of 
allotSMiit 3, was 10s. per foot per year. 



(5). That the lease from the appellant Conncil to 
Rooney k Co., contained a oovenant that the 
lessees would, during the term of the lease, pay 
aU existing and futurs taxes, rates, assessments, 
and outgoings of every description for the time 
being, payable either by the landlord or tenant, 
in respect of the said premisee. 
(6). That when Rooney k Co. took the said lease from 
the appellaat Council, the said Rooney k Co. 
believed that they would have to pay rates which 
became payable in respect of the said land. 
(7). That Rooney k Co. did thereafter pay bcvth rent 
and rates to the appelUnt Conncil in respect of 
allotments \ k % and rates in respect of allot- 
ment 3. 
6. Mr. Leu, who appeared for Rooney k Co., contended 
that, by virtue of the said prodamatioii, the said lands 
were vested in, or in the occupation of the Council, and 
that, as the said Council was for the time being entitled 
to receive, and did actually reoeivo, the rents for and in 
rei^eot ol the said land, they, the Conaoil, were the 
owners within the meaning of the interpretation danse 
of the said ValwUion and Rating Ad qf 1890. 

7* Mr. Simpson, the vainer on behalf of the said Com- 
dly contended that, as Rooney k Co. bad previously paid 
rates to the Council for the said lend, in accordance with 
a covenant in their lease, they should continue to do so, 
and were UaUe to pay rates for the said land. 

8. Upon the facts so foond by me, 1 decided that the 
said land was not rateable. 

9. Upon the ground that the said land was vested in 
the said Council. 

10. The queation for the determination of this Honor* 
able Court is : ~ 

Whether the said land was rateable under section 11 
of the said Act, on the fncU as found by me. 

(Signed) J. 6. MACDONALD, P.M. 

PROCLAMATION. 

By His Bxoellenoy Sir Arthur Hunter Pahner, Knight, 
Commander of the Most DistinguiBhed Order of St. 
Michael and St. George, President of the Legislative 
Council of the Colony of Queensland, and Administrator 
of the Government thereof : 

In pursuance of section 6 of The Crown Lands Aliena- 
tian Ad qf 1876, 1, Sir Arthur Hunter Palmer, the 
Administrator aforesaid, with the advice of the Executive 
Council, do, by this my proclamation, notify snd proclaim 
that the land hereunder deecribed, has been temporarily 
reserved for a wharf, and placed temporarily under the 
control of the Municipal Council of TownsviUe. 

Maenaughton for the appellants: The land in 

question was not rested in the Corporation. Vest 

means to give some property in. (hvordaie r. 

Charlton, L.B., 4 Q.B.D., per Brett, L. J., at p. 

120, and per Cotton, L.J., at p. 124;.\rotiNf y. 

Bobortoan, 8 Jur., N.»., at p. 827 ; Stroufi Judi^ 

eial JHeOonaiy, 860 ; Wharton' $ Lam Lexieo9^ 
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758. At any moment it might be reeiuned by the 
Gbvemment. Where the word vested is uned in 
Acts of Parliament, it is in instances where a sub- 
stantial property in the land has been given ; 
Trustees of Public Lands Act, (33 Vict., No 2), 
preamble and sections 3 <& 7 ; Baeing Club (Vie- 
toria) Act of 1871, The respondents, being in 
occupation of the land for their own private 
purposes, ought to pay rates ; Ex parte Taylor^ 
7 N.S.W., S.C.B., 407 ; Ranna v. Seymour Road 
Board, 2 W.W. & AB., (L.) 93 ; Beg, v. McLoch- 
lany 4 W.W. ft A.B., (L.) 57 ; Mayor qf Bssen- 
don V. Blackwood, L.S., 2 App. Ca., 574. 

Boss for the respondents: The Council, until 
the proclamation is rescinded, have a conditional 
freehold estate in tiie land ; and being '* owners " 
within the meaning of sec. 4 of The Valuatum 
Ad, tiie land is verted in themt and so exempt 
from being rated. By rating such land, the 
Council do not gain anything, as they will get 
lower rents from their tenants. 

Maenauffhton was not ciilled on to reply. 

CooPiB, J. : This is a case stated by the Police 
Magistrate of Townsville, under sec. 226 of Hke 
Justices Act, from which it appears that the 
Council of the Municipality of Townsville are 
the appellants, and Booney ft Co. are the respon- 
dents. The Court is asked to decide whether 
certain land, whidi has by proclamation been 
temporarily placed under the eontrol of the ap- 
pellants, and has been leased by them to the 
respondents, is rateable. By The Valuation and 
Bating Act of 1890, all land is made rateable, 
except what is excepted by s. 11 of that Act. In 
my opinion, the land in question does not come 
within any of these exceptions; therefore I 
answer the question put to me in the affirmative, 
and there will be judgment for the appellants 

with costs. 

Chubb, J. : I am of the same opinion as my 
learned faioiher. All land is rateable unlesa it 
can be shown to come within one of the exceptions 
mentioned in sec. 11 of The Valuation and Bating 
Act of 1890. The land in question, it appears to 
m0» does not^ by virtue of the proclamation, cease 



to be Crown land ; and as it is in the occupation 
of the re(^ndents, and is used by them for thdr 
private purposes, it is clearly rateable — ^in fact it 
is the converse of sub-sec 1 of sec. 11 of The 
Valuation and Bating Act of 1890. I am further 
of opinion tiiat the land is not vested in Ae 
appellants, so as to oome under sub-sec Sot wee 
11. A proclamation of this kind, only puts ike 
Corporation in the poeitiim of bailiffs or car^ 
takers of the land, as the Oovemment mav 
resume it again at any moment. It cannot there- 
fore be said to be ** vested in" (which means 
having a title to) the Corporation. 

SoUeiton for the appellaats : JB. Norrie ^ Son. 

Solicitors for the respondents; &. A. Bobertt 
Sf Leu. 
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OGTOBES SITTINGS OF THE FULL COUBT. 

THE BOTAL BAKK OF QUBXirSLAir]) e. HIFWOOD 

AVn OTHSB8. 

Practice — Final Judgment — Order XIV., r. ic— 
Appeal — Disoretion qf Judge. 

If an Older has been made nndsr The JtMeoHurt Act or 
roles, hi which a judge has ezercteed a discretioe, the 
Fall CoQct will not interfere with such order, nnleBs 
for strong and substantial reasons. 

WaUinQford y. MtUnal Sockiy, 5 Ap. C& 686, f<^wed. 

AppKAL from an order of Harding, J., givmg 
leave to sign final judgment. The facts appear 
from the judgment. 

Oriffith, A.a., Q.a, and Rez for the plaintiff; 
Byrnes f S.O., and LiUey, for the defendants, 
applied for leave to defend. 

Habdiko, J., delivered the following judgment: 
This is an appeal from an order dated the 28tfa 
August, made under Order XIV, rule 1a, giving 
the plaintiffs liberty to sign final judgment in this 
action against the defendants Hipwood, Hairis, 
and Lock ; judgment by default having already 
been signed against defendant Gannon. The 
appeUants ask leave to defend. The action is 
brought to recover a balance due on the defen* 
dants' account with the plaiatiffs, seemed by their 
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joint and aeTeral bond and mortgages. This bond 
ia dated the dOth of April, 1887, and is conditioned 
for the payment hj the defendants or any or 
either of them to the phunti& of all moneys which 
the defendants or any or either of them may 
borrow from or be indebted to the plaintiffs up to 
£3,tiOO, with one yearSi interest and costs. It 
contains a proYiso that in case the said sureties or 
either of them shall give to the plaintiffs notice of 
their or his desire to discontinue being security 
for the defendants, then immediately after the 
said notice shall hare been so given the liability of 
the said surety or sureties giving such notice shall 
cease and determine, so far as respects any debt or 
liability which shall be incurred or come under by 
the defendants to the plaintiffs after the expiration 
of the nid notice, unless and except so far as any 
such future debt or liability shall arise out of any 
eugagement or transaction at that time outstand- 
ing. On the execution of the bond the plaintiffs 
opened an account in the names of the defendants 
inown as the Hawthorn account, which was 
operated on in the names of and by all the defen- 
dants together. Certain arrangements were made 
between the defendants respecting the use of their 
aeeoont, which was an oTerdraft. These arrange- 
ments, the defendants alleged, were communicated 
to tiie plaintiffs' manager, Mr. £. Griffith, both 
before and after the execution of the bond, and he 
concuired in them. The Solicitor-General con- 
tended that this operated as and was an aeeountof 
credit under the provision in the bond and to the 
extent of such arrangement. Under the eircum- 
atanees which subsequently arose it is unnecessary 
to decide this point, as all the amounts open to 
dispute fall on dates after the 12th August, 1887, 
the date of an authority to the defendant Gannon, 
to which 1 now come. The plaintiffs became dis- 
■atisfied as to their position, and Mr. E. Griffith 
had an interview with the defendants, Hipwood 
and Lock, which resulted in the defendant on 12th 
A Qgust, 1887, signing and delivering to the plain- 
tiff a letter signed by all the defendants except 
Gbuinon in the following words : — ^* We hereby 
authorise M. B. Qannon to act; generally in all 



matters relating to tiie Hawthorn Land Company.'* 
The effect of this authority was to annul any pre- 
existing restriction on the operation of the bond, 
and to render the defendant liable thereon in 
respect of all the acts of the defendant G-annon, 
as secured thereby to the fullest extent. There- 
after the account continued to be kept with the 
plaintiffs by the defendant, and was operated on 
by the defendant Ghmnon ; and it is in respect of 
matters arising in consequence of such operation 
that the defendants claim leave to defend. Such 
a claim is clearly untenable, unless something 
equivalent to fraud respecting them by the defen- 
dant Gannon connived at by the plaintiff is shown. 
Nothing of the kind is set up by the affidavits 
filed on behalf of the defendants. Something as 
to certain promissory notes amounting in all to 
£526 is spoken to in paragraph 25 of the affidavits 
of the defendants Hipwood and Lock, on informa- 
tion received from Mr. Gannon, and believed by 
the defendants. This is substantially disposed of 
in the affidavit sworn by Mr. Cannan, and filed by 
plaintiff in reply. The Houfie of Lords has held 
in the case of Wallingford y. Mutual Soeiely 
(L.B. 5, Jfp. Cst. 68S) that in a question arising 
on orders and rules made under The Judieaimr^ 
Act in matters where courts or Judges are to 
exercise a discretion, the House is unwilling to 
disturb the orders made unless for strong and 
substantial reasons, but the principle on which 
such orders ought to be made may furnish those 
reasons. Selbome, L^C.^ at p. 690, says, '' The 
question being in some measure one of discretion 
under the 14th General Order governing the 
practice of the High Court, your L(»rdh]iipd wuuid 
be very unwilling to disturb this order unless for 
strong and substantial reasons.'' I can find no 
such reasons existing in this case, lu the result 
then there is no defence, and the appeal should be 
dismissed with costs. 

The CniKr Justics and Ksix, J.,* concurred. 

Solicitors for plaintiff: Chamber$f Bruee and 
McNab. 

Solicitors for defendant : Unmtiek and Fa»; . 
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THB MUKICIPALITT OF BBISBAKE V. THB MSTBO- 
P0LITA9 TBAHVAT CO., LIMITED. 

The Valuation and Bating Act of 1890 (54 Viet, 
No. 24) y $ee, IS, iuhteeg. 1, 5 — Tramwaifi Act 
of 1882 (46 Viet., No^ 10), $ee. 82-^Bateable 
Property — Land. 

Tramways are rateable property within Tke Vtdtuition 

Ad of 1890. 
A tramway ia land for the purposes of rating, but quaere 

the basis of valuation. 

Special case, stated under section 220 of The 

Juttieet Aet, by way of appeal from the decision 

of A. M. Prancis, Police Magistrate. 

The aboTenamed appellants appeared before the under- 
sized, a police magistrate conducting a Court of Petty 
Sessions for hearing appeals against Yaluations, in ac- 
oordance with the proyisions of The Valuation and Ratimg 
Act qflS90 aforesaid, at the Town Hall, Brisbane, on the 
twenty-seventh day of August last past, and by their 
counsel, Mr. Rutledge, contended that — 

(1.) The tramway is not rateable land under the 
provisions of The Valuation and Baling Act qf 
1890. 

(2.) If it is, the rule for ascertaining the valuation 
oontained in section 13, snbsection 1, is in- 
applicable, and therefore the valuation must be 
fixed at £90, under the provisions of section 13, 
subsection 5. 

In reply, Mr. Fees, on behalf of the respondents, con- 
tended^ 

(1.) That the tramways are rateable under the afore- 
said Valuation and Rating Act qfl890. 

(2.) That their value is to be estimated under the 

provisions of section 13, subsection 1 of the said 

Act. 
The facts admitted on both sides were as follows, 
namely — 

(1.) That the ai^llauts are the owners of certain 

lines of tramway within the municipality of 

Brisbane, constructed under The TramtPays Act 

of 1882. 
(2.) Such lines of tramway are continuous throughout 

the municipality. 
(3.) The said lines of tramway are all laid in public 

streets in the said municipality* 
(4.) That the appellants were served with twelve 

separate notices of valuation for the said lines of 

tramway, each of which notices was in the form 

A attached hereto [Exhibit A]. 
(5.) That the municipal valuer made and returned his 

valuation in respect ol the said lines of tramway 

in the fonn B, a copy of which is hereto annexed 

[Rxhibit B]. 
(0.) That the iqipellants duly ^»pealed against the 

said valuations. 



(7.) That on the hearing of the said appeals, itwu 

admitted on behalf of the respondents that the 

only evidence addncible in support of the 

valuations was evidence of the fair average vslne 

of unimproved land, held by private persons in 

fee simple, abutting on and in the neighbourhood 

of the streets in which the said lines of tramway 

are situated, which land it was on behalf of the 

respondents contended, and on behalf ol the 

appellants denied, to be of the same quality at 

those portions of the said streets on which the 

said lines of tramway are constructed. 

whereupon the undersigned gave his decision, that the 

tramways are not rateable under The Valuatum and 

Rating Act of 1890, and the appeal is upheld. 

A. M. FRANCIS, P.M. 
4th September, 1891. 

The grounds on which the decision was made are as 
follows : — 

(1.) The Valuation and Rating Act of 1890 excepti 
from rating all streets " as lands vested in a local 
authority*' (sec. 2, subaec. 3), and the tramways 
are constructed on streets in tlie municipality. 
(2.) The said Act indicates the meaning of the phrsse 
** rateable land" in sec. 13 by the schedule (2) 
attached [Exhibit C]. 
(3.) The phrase ** of the same average quality," in sec. 
13, subseo. 1, excludes from comparison lands 
available for cultivation, for building, for ex- 
cavation, and streets available for none of these 
purposes. 
(4.) The intention of The Valuation and Rating Act <^ 
1890 throughout appears to be the valuation and 
rating of lands of private owners. The said Act 
therefore, can be taken to include tramways only 
by forced and unreasonable interpretations of its 
several sections. 

A. M. FRANCIS, P.M. 
4th September, 1801. 

Sir S. IF. Griffith, Q.O., A.Q., Byme^ 8.G., 
and Ikeg for the appellants ; Butledge and LM^ 
for the respondents. 

CHriffith, Q.O., A.Q.: The respondents have 
appealed against the valuation of their lines to the 
justices, on the grounds that their occupation of 
the streets could not be the subject of rating, and 
the magistrates have upheld that view. [The 
Chisf Justicr: The Tramway $ Act says they 
shall be rated.] I will show this is a mistaken idesi 
and that the rating has been made on weU-known 
principles a hundred years old. [Thb Chisf 
Justice : They used to determine the value of the 
way-leave for collieries.] Under section 82 of 
The Tramway 9 Act, it was provided " every tram- 
way constructed or worked by a company or other 
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persons, under the proriaions of this Act, shall be 
deemed to be rateable property, withiu the 
meaning of the laws in force for the time being 
for the government of municipalitiefl or diTisions/* 
When that was passed, The Local Chvemment 
Act of J8Z8 was in force in Brisbane respectuig 
raluatioiis, and section 176 prorided for the rating 
of all lands except, amongst other, land in the 
oceupatioa of the Crown, or of any person or 
corporation, and used for public purposes, and 
land vested in, or in the occupation of, or held in 
tnut for the municipality, or the council thereof. 
Aj there might be some doubts about these words, 
section 82 of The Trawtwatfo Aet had expressly 
provided for the rating of tramways. Section 176 
of The Local Ooremmeni Act had been repealed 
by section 4 of The Valuation Act of 1887, which 
was substantially to the same effect. Section 7 of 
the latter statute laid down certain rules for the 
annual valuation, providing that the annual value 
of improved rateable land should be taken to be 
not Jess thafx five per cent, upon the fair capital 
value of the fee simple, with a proviso that this 
did not apply to fully improved land. By The 
Valuation Aci of last year, the Act of 1887 was 
repealed, without making any substantial difEer- 
ence in the lands exempted irom valuation. 
Section 13 dealt with the mode of making the 
raluatioQ, and subsection I provided *' except as 
hereinafter otherwise provided, the value of any 
rateable land shall be estimated at the fair average 
value of unimproved land of the same quality held 
iu fee simple in the same neighbourhood.'* None 
of these inrovisions repealed section 82 of The 
Tramwofft Act. Apart from the latter, the right 
to run lines had always been held to be occupation 
from the oldest times. Even to drive posts in the 
river bank had been held an occupancy for rateable 
purposes. And land had always been rateable. 
An Act for the relief of the poor, 48 Elizabeth, 
which was the first rating Act passed, provided for 
the raising '' weekly or otherwise, by the taxation 
of every inhabitant, parson, vicar and other, and 
of every occupier of lands, houses, tithes im- 
propriate, propriation of tithes, coal mines, or 
s 



saleable underwooda in the said parish, in sueh 
competent s^m or sums of money as they shall 
think fit.*' It had further been held that the 
occupation of land by pipes was occupation for 
rating purposes. The contention of the ap- 
pellants in the lower court was that subsection 1 
of section 13 of The Valuation Aet could not 
apply if the rateable value was under £90. 

LUleg: We contend the tramway cannot be 
rated, because it is not valuable. 

The Ch»f JirsTioa: That is not before us. 
The only question for our oonsideratioa is whether 
it is rateable. If it is, it must go back to the 
lower oourt. 

The Attomef'Chn^ral : The courts in England 
have got over the difficulty of rating such 
properties, and there is now a recognised rule by 
which streets are rated. In the case of The Queen 
V. South Stafordthire Watenoorki Oompanjf, on 
appeal, 16 Q.B.D.. 359, it was held that, the whole 
of the works being used for the purpose of 
distributing water as a source of profit, the whole 
of the capital expenditure must be taken into 
account, and not merely so much as would have 
sufficed to provide the existing supply ; also that 
the deductions to be made in respect of the rates 
which the hypothetical tenant would have to pay, 
was the amount of the rates that would be payable 
on the sum at which the works ought to be 
assessed, and not necessarily the rates based on 
the existing valuation list. Lord Esher, in his 
judgment (p. 367), shows how the difficulty of 
rating streets can be got over. *' In endeavouring 
to rate these properties, everything is imaginary 
and unreal, and in making the calculations, 
especially with regard to great works, such as 
those of waterworks and railway companies, no 
two calculations, though made by the most skilled 
persons, will ever agree in the figures. . Disputes 
consequently arose as to what was the beet mode 
of getting at those figures, and I take it that the 
ease of Begina v. Oveneere of Mile End Old 
T6wn, 10 Q.B., 208, shows the acquiescence of the 
Court of Queen's Bench in a particular mode of 
arriving at the proper figure. Not that anyone 
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had said that such figure represents the actual rent 
which the hypothetical tenant would give, but that 
it is the nearest to it, and the mode there adopted 
is the most reasonable for ascertaining the proper 
rent." In the case Lord Eeher referred to, the 
works of a water company extended into sereral 
parishes, and consisted of two portions, one of 
which, being the service pipes which delivered the 
water to the consumer, was directly productive of 
profit, and the other, oonsisting of reservoirs, 
buildings, <fec., indirectly conduced to such pro- 
duction. In some parishes the company had no 
works, but service pipes. The rateable value, for 
the purposes of the poor rate, of the entire work 
was £80,800. The rateable value of the reservoirs, 
building!}, <Stc., valued as land and buildings, 
deriving additional value from *their capacity of 
being applied to the objects of a water company, 
was £6,500. It was held that the rateable value 
ought to be apportioned among the several 
parishes in the following manner: the rateable 
value of the reservoir, buildings, &c., valued as 
above, to be first deducted from the total rateable 
value, and distributed amongst the parishes in 
which this portion of the work was situate, 
according to the extent of such works in each 
parish, and the residue of the rateable property to 
be apportioned among the parishes containing the 
service pipes, in the ratio of the net profits 
produced in each of those parishes. This has been 
adopted as a leading case, and the ruling laid down 
in it. has been followed in Tfis Queen v. The 
Praprietore of the West Middlesex Waterworks^ 
28 L.J., M.C., 135. The fact of the legislature 
providing for the rating of tramways shows that 
they recognise some method of estimating i^he 
valuation. If a tramway has no approximate 
valuation of the same kind, then its own values 
would form the basis of valuation. [The Chibit 
Justice: What would be the valuation in Queen 
Street P] Whatever the valuation of the easement 
might be. [The Chiep Justice : But when there 
is no other easement of the same value ?] That 
would present no greater difiiculty than in the 
case of a hypothetical tenant. Take the case of a 



very valuable mine. It cannot be said it \% 
unrateable because there is no other mine ot a 
similar value in the neighbourhood. The only 
question is, so much of the street is occupied by 
the Tramway Company ; what is the value of such 
occupancy?' It is not the same as a prairie land 
in a state of nature, but on the principle of the 
nature of the improvements around it. Aud 
neither is it the same thing as the right to run a 
tramway in the far western portion of the colony. 
Rutledge: Section 176 of The Local Ootern- 
inent Aet provided that all land is rateable pro- 
perty within the meaning of the Act. Section 62 
of The Trkmwayt Aet, superadds to this section 
something else rateable. Turning to the int€^ 
pretation clauses of The TramMoa^t Acty straet^ 
and tramways are both specially defined. 
Taking these two definitions in conjunction with 
the 82nd section I find the tramway is totally 
distinct from the land on which it is laid. Mt 
contention, therefore, is that a tramway is not 
land, but property, and property e^tnrely distinct 
from the street on which it is laid. [The Chief 
Justice : So is water, and yet in some cases it i.s 
declared to be land. In this case, however, 
the tramway is fixed to. the land.] The thing 
that is made rateable must be the structure and 
not the land. [The Chief Justice : But the 
structure csui be made the land. There is a 
statute which distinctly provides their property 
shall be made rateable property. What kind of 
property ? Why, the land. And then you have 
sections II and 18 of The Mateing .^£e^, which i^y 
land is rateable.] The section under which the ap- 
pellants levied rates was the 82nd of The T^wnargs 
Aet J and they were bound by what that meant 
If this were land, then there would be no necewitT 
to say tramways should be rated. [The Chikf 
Justice : No ; I do not see that. It might have 
been provided so to remove doubts. Before pass- 
ing section 82 the street was a common highway. 
So probably with the view to say such proper^ 
shall be taxed, they made it rateable. I take the 
section to mean this shall be the substantive object 
of rating.] It could not be regarded as land 
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except by Tirtue of occupation bj means of the 
tramway. Assuming it was land, then the next 
question was, being nominally liiU)ie to be rated, 
could it actually be rated ? [The Chibf 
JusTics: No certainly not. We do not care a 
fraction for that. The point you now want 
to raise is not the question of to-day.] The 
respondents' contentiou is that it was not 
capable of valuation at all, and that the app^* 
lants had adopted an artifical valuation. It is 
open to the respondents to question the possibility 
of Taluating the tramways. [Thb Chibt Justick : 
No. Ton can only do that by way of a later 
appeal.] The point wa» taken in the lower court 
that it must be valued at £90, [The Chisf 
Justice : We only deal with the question 
whether it is rateable. However l^e rating can 
be arrived at is a matter for other people, subject 
of eourse to an appeal here. We cannot deal 
with the mode now.] There is no mode possible, 
and the land therefore cannot be valued. The 
va]ttation, according to the Act, has Arst to be 
made, and then the property rated. If it cannot 
l^e ?alued how can it be rated ? According to the 
proTisions of the Act of 1890, it cannot be valued 
because propeTty can only be valued under certain 
rules. It is not rateable also because the appel- 
lants have not proceeded in the manner required 
by the Act, and not having valued in the manner 
prescribed by the Aot they have not valued at all. 
Lilleif submitted that land had a peculiar 
meaning in these Acts, and not the ordinary 
meaning. By section 177 of The Local Gopem- 
inent Act of 1S74 it was possible to make any- 
thing rateable property. The following sections 
up to 188 all referred to land as rateable property. 
That consisted then of land and everything on it. 
But a street was not rateable property, so that 
the land on a street was not liable to be rated. 
The TramtDaifi Act, section 82, said in efFebt, 
section 176 of The Local Qovcmment Act pro- 
ndes that all land is rateable, and tramways 
now should also be rateable. That was not the 
Boil or the right-of-way, but the material 5 feet 
across the street. It did not say it should be 



land. [BsJUi, J.: . How do you get over the 
second part of section 176 regarding fee 
simple ?] It could not be said the fee simple 
of the tramway. Land therefore excluded the 
meaning put on it by The Ada Shortening Act* 
They did not rate an awning put over a crossing. 
[Kbal, J.r On the goldfields they did.] That 
was because all the land these belonged to. the 
Crown, and could not be rated. [Hardiko, J.: 
Can a post to tie up a horse or a trough be 
taxed?] No; they could tax neither of those 
things. It was not a question of occupancy, 
but a question of ownership. Land must have 
a particular construction under The Amending 
Valuation Act of 1887. Section 3 of that 
Act provided that land should include houses^ 
buildings, and otjier structures thereon. If 
tramways were not also meant to be included, 
they should have been specially excluded. The 
whole purport of the Act was not to tax improve- 
ments, but only ownership. The soil of the street 
was not rateable abo. [Tre Chisf Justice: 
Under that Act 'tramways must be rateable. A 
tHunway was not a mere improvement but a sub- 
stantive work.] In one way it was an improve- 
ment. [Thb Chikf Justice: And in another 
way it is a horrid nuisance.] I can. only urge 
The Valuation Act meant to tax land only. It 
was not intended to tax a tramway converted 
into land by Act of Parliament. 

.LiiiiiBX, C.J. : This is an appeal from the 
decision of the junior police magistrate of Bris- 
bane, Mr. Prancis^ delivered on or about 4»th 
September, 1891 — ^at least that is the date of the 
case submitted to us — and he has submitted the 
matter for our opinion, by virtue of The Jusficee 
Aet. It appears that he gave a decision that the 
traoaways are aot rateable uuder The Valuaiion 
and Bating Apt of 1890, It was an appeal to 
him, originally, for his decision, the tramways 
having been rated by the Municipal Council of 
Brisbane. He decided that tramways were not 
rateable, and now the corporation, who had 
caused them to be valued for the purpose of 
levying a rate, appeal, and they contend that. 
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the tramways are rateable. Well, now, there is 
precedent in the Act for this. In The Bailibaff$ 
and Tramwaif9 Act of 1682^ by section 82, it is 
enacted that ^^efvery tramway constructed or 
worked by a company or other persons nnder the 
provisions of this Act shall be deemed to be 
rateable property within the meaning of the laws 
in force for the time being for the goYemment of 
municipalities or divisions;" and by that the 
tramway itself is the thing that is to be rated. 
Now I need- not touch any of the intermediate 
cases which hare been referred to. I do not think 
that it is necessary to call them in aid of the 
construction of The Valuation and Bating Aet of 
1B90, By that Act (section 11), it. is enacted 
'^ all land is rateable for the purposes of this Act," 
and by section 18, '* in the valuation of land, the 
following rules shall be observed." Now, what is 
the nature of the property in the tramways ? It 
is rateable property; and in order — probably I 
should say absolutely in order — ^to be rated under 
this Valuation and 'Bating Act, it must be land ; 
it must be of the nature of land. Is it of the 
nature of land P Are the tramways land ? Welf, 
if we look at it apart from The Actt Shortening 
Act, and look at the provisions in The Bailwayt 
and Tramwag$^ Act itself, and bring to bear our 
common knowledge of the subject, we know a 
tramway is a solid structure npon the soil of the 
street. It is probably of the width of five feet, 
strongly built, embedded in the soil, and connected 
through its whole length by rails, upon which 
trucks are run. Being planted in the soil, it 
partakes of the common law nature of soil itself. 
It is land, although The Bailwayi and Tramwagt 
Act says that the company shall have no interest 
in the soil. Still that does not affect the character 
of the thing that is planted in the soil. Although 
they may have no actual interest iu the soil, they 
may have an interest in that which is planted in 
the soil, which may itself partake of the nature of 
land, and may be land. There are two properties 
m this tramway. It is, in my opinion, land by 
reason of its annezure to the soil. It has also 
another character, and that is that it is a right-of- 



way running over the soil, and in that respect 
being land, by virtue of it being a plant and 
substance in the soil, neither being an incorporeal 
hereditament. It partakes doubly of the nature 
of land. It is land as a hereditament incorporeal ; 
it is land as an object planted in the soil. 
Now section 11 of The AeU Shortening Ad 
is .the part referred to, and that enacts that 
the word ''land" shall include ** measiiages, 
tenements, and hereditaments corporeal or in- 
corporeal, of any tenuie or description, and 
whatever may be the estate or interest therein, 
unless where there are words to exclude houses 
and buildings, or to restrict the meaning to 
tenements of some particular tenure, or to aome 
particular estate or interest therein." The 
Valuation and RaHng Aet is as large as it 
possibly could be in its OKpresaion. It aaya all 
land is rateable for the purposes of that Act, and 
that '* in the valuation of land, the following rules 
shall be observed." Well, that being so, for l^ese 
reasons I think it is certainly rateable. I eaonot 
see any reason for holding anything else ; but it ]k 
suggested that there would be such extreme 
difficulty in rating it, that therefore it could not 
possibly be rated. I don't think we are concerned 
— in fact, we are not concerned — in that to-day. 
If there had been any question of the principle 
upon which rating would proceed, of course that 
would have had to be determined, because that 
would be a matter of the interpretation of llie law. 
The simple question we have to decide, however, 
is whether it is rateable property. It is so 
decUred by section 82 of The Bailwmg$ and 
Tramwagi Act. If it is land, then the whole 
question is included ; it is rateable property^ and 
it is property that is rateable under The Valuation 
and Eating Act, I don't know, but it seems to 
me — of course, I am not here to give an opinion 
as to what shall be the basis of the valuation — ^that 
that must be left to skilled valuators, and it would 
be-essential that they should state the principles 
upon which they proceed. Hiat would be a 
matter for another time. When it comes before 
us, however great the difficulty may be, it will be 
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for us to say whether it has been properly rated. 
If it 18 an impoBiibility, wh/, then we shalL uaj it 
is rateable property which cannot be rated. But 
we won't anticipate anything like that. I hold 
that the tramways are rateable. Rererse the 
decision, and ranit the case back to the pohoe 
magistrate, with the opinion of the Court that the 
tramways are rateable. 

HABnnr o, J. : I am entirely in aooord with the 
judgment of The Chief Justice. It appears to me 
possible to take a much shorter cut to the same 
result in the oonsteruotion of section 82. Section 
82 of The Bail^ay and Trmmwmy9 A$t enacts 
that " every tramway constructed or worked by a 
company or other persons under the proyisiona of 
tbis Act shall be deemed to be rateable property 
within the meaning of the laws in force for the 
time being for the government of mnnioipalities or 
diriaions." Now^ if We look to The ValuaiUm 
ani Batiuff Aci^ we find that that Act is, by 
means of the interpretation clause, an Act which 
prorides for tiie valuation -and rating of rateable 
laud by municipalities, divisions and so and so. 
They are the persons referred to in section 82, and 
under section 82 a tramway is rateable property 
within the meaning of the Act. What is rateable 
property ? . Under The Valuatim^ Act of 1884 
laud and noAing elsa Consequentiy, property 
being land, the tramways being « property and 
therefore land^ are, under The Bailwoj^e and 
Tramwaye Aet^ rateable. Section 82, thus in- 
terpreted, says the tramways shall be deemed land 
for the purpose of the Act. 

Bjbaii, J. : I concur. 

Decision reversed, and remitted to the police 
magistrate. 

Solicitors for appellants: MJaephetiom^ Mukin 

Solicitors for rei^xmdenis : Hart Sf Flower. 



Be E. T. LOW BY, AN INSOLVHaTT. 

Insoloencjf — Juriedictian — Northern Supreme 
Oourt'-'Ineolvencif Act oflS74 (88 Viet, No 
5), fs. 25, 114. 



The laaolveticy Coarts littiiig at Brisbane and TownsviUe 
vce auxiliary to one another, and therefore there is 
jurisdiction in the Ck>art at Brisbane to fix an exami- 
nation before a Judge of the Northern Conrt. 

The order ol The Chief Joatice fanie 78) affirmed. 

Ik this matter an order had been made by The 
Chief Justice for the last examination of the 
insolvent before a judge of the Nortiiem Court. 
The judges of the Northern Court doubted their 
Jurisdiction in the matter, and Mr. Justice 'Chubb 
refused to exercise the duty of an Examining 
Court, ante 101. The Chief Justice then referred 
the matter to the Pull Court. 

Byrnee^ 8.&,, and W. A. D. Bell for the Crown, 
moved for an order in terms of that made by The 
Chief Justice on July 15th. 

Habdzvo, J. : You ask for an order which is 
already on the file. 

Bffmee, S.&* : The matter is here as if by way 
of appeal* 

Ha&dikg, J. ; Whether the order is good or bad, 
it is an order of the Court, if it has been drawn 
up, until it is upset, and every one must obey at 
his peril. 

Bymetj 8.Q,: Mr. Justice Chubb says he will 
obey the order if he is ordered by the Full Court. 

Ths Chief Justice : That is a reference to us, 
and I sent it here. 

Byrnegy 8,G.^ moved for an order that the 
insolvent attend before a judge of the Northern 
Court at TownsviUe to pass his last examination, at 
such time as the judge shall appoint ; and further, 
that all necessary advertisements be inserted in 
the local papers aft^r the time is so fixed, and the 
necessary notice be given to the trustee in insol- 
vency ; and further, the memorandum of the last 
examination of the insolvent sworn to and -the 
evidence taken, if any, upon such examination, be 
returned to the Supreme Court of Brisbane. 
Section 4 of The Ineoheney Act,qf 1874 defined 
the meaning of an examining court as- any " court 
or magistrate before whom any person is ordered 
to attend for examination under this Act.'* The 
power given the Court to order another court was 
provided in section 28 : " If in any proceeding in 
insolvency there arises any question of fact, which 
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the parties desire to try before a jury, instead of 
by the Court itself, or which the Court thinks 
ought to be tried by a jury,' the Court may direct 
such trial to he held before itself or some other 
competent court accordingly, and shall settle the 
form in which such statement of fact shall be 
stated for trial, and sha)! give all necessary 
directions for the purpose of such trial." Section 
114 showed the Court had power to order an 
insolvent to attend before it, or before any other 
court of insolvency, or before any police magis- 
trate, at a time to be specified in the order, for the 
purpose of being examined as to the disposal of 
his property. Th^t gave the Supreme Court 
power to make any court an examining court for 
the purpose of aiding its jurisdiction. [Habbiico, 
J. : The Northern Court is this Court. How is it 
separate?] It has a separate jurisdiction with 
limited powers, and therefore it is another court 
of insolvency. Under section 182 " any evidence 
or depositions taken before any examining court 
shall be transmitted to the court having juris- 
diction in the insolvency, if the last-named court 
be not the examining court." 'Rule 166 of the 
Supreme Court also provided for the return of any 
evidence given in another court. But section 25 
of The Insolvency Act really covered the whole 
ground. That provided " all courts of insolvency, 
^ and the officers of such courts respectively, shall 
severally act in aid of and be auxiliary to each 
other in all matters of insolvency, and an order of 
the court seeking aid, together with a request to 
anojther of the said courts^ shall be deemed 
sufficient to enable the latter<eourt to exercise, in 
regard to the matters directed by such order, the 
like jurisdiction which the court which made the 
request, as well as the court to which the request 
is made, could exercise in regard to similar matters 
within their respective jurisdiction." Tf the other 
sections did not give sufficient power, this clearly 
did. It was similar in effect to section 188 of The 
Imperial Act, under which The Chief Justice some 
years ago entertained an application from the 
Supreme Court of Victoria to examine a man at 
St. Helena. The case was In re Tumhull, 2 



Q.L.J., 131. On the audiority of tiie 25tb 
section, the Supreme Court can make the order, 
that the Northern Court is an insolvency court 
within the meaning of The In$olveney ^<r^, and 
that there is nothing mandatory in The Chief 
Justice's order, as the northern judge can fix his 
own time for the examination. 

Habdiko, J. : This is an application by tiie 
8oltcit<Nr-G«ieral that an order may be made to fix 
the last examination of the insdvent before the 
Northern Court, or a judge of the Northern 
Court, at Townsville, with the necessary return of 
the recoid^of the examination. . The matter, in mj 
opinion, would have been dealt with by Hia Honor 
The Chief Justice as fully as we can deal with it 
here, but His Honor has desired that the matter 
shofild be dealt with by the Pull Court. Under 
these circumstances, I think that the Court has 
the right to seize and take possession of any 
application or reference to it. Now the necessary 
facta preliminary to the application exist, and the 
only thing for us to consider is the power to make, 
and the form of, this order. The Supreme Court 
of Queensland consists of a number of judges. 
We, my brothers and myself sitting on this bench, 
have jurisdiction throughout tiie whole of Queens- 
land, both original and appellate. WC'CzercisMB to 
the last resource in this colony the function of the 
'Supreme Court ; and each judge now sitting on 
this bench has, where it is desirable in certain 
cases, and in all cases where it is especially 
mentioned, the power to exercise certain, if not all 
the powers of the Court, in its Chambers or in its 
separate Court. I mention diat, because I think 
that tiiis order, made by The Chief Justice, would 
have had just as much virtue as it -would if it had 
been made by this Court, composiil of three 
judges. The order of one judge, until his order is 
appealed from and reversed, is valid, and is the 
order of this Court. The rest of the judges of 
this Court have been located in the Northern 
District, I think it is called, and reside at Towns- 
ville, where they hold their Court, and exercise 
powers of this Court, but always subject to appeal 
in the last resort to this Court. Consequently, 
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when exercimng the powers of this Court, they 
exercise, amongst other things, the jurisdiction in 
iosolvencj, and are a court of insolvency, and, 
when exercising that jurisdiction, they are either 
singly or together a court of innohreney duly 
constituted within that part of the colony of 
Queensland. Now, referring to the section which 
has been referred — section 25 of The Insolvency 
Act of 1874 — ^I find that all courts of insolrency 
(by which I understand all courts of insolreney 
within the colony, or which our Legislature 
legishites for as courts of insohreney) respectively 
shall 8e?erally act in aid of and be auxiliary in all 
matters in insolvency. This ajDction enacts "all 
courts of insolvency, and the officers of such 
courts respectively, shall severally act in aid of 
and be auxiliary to each other in all matters of 
insolvency, and an order of the court seeking aid, 
together with a request to another of the said 
courts, shall be deemed sufficient to enable the 
latter court to exercise, in regard to the matters 
directed by such order, the like jurisdiction which 
the court which made the request, as well as the 
court to which the request is made, could exercise 
in regard to similar matters within their respective 
jurisdiction.**' That being so, there are at least two 
courts of insolvency in Queensland — that is the 
Supreme Court in Brisbane sitting in insolvency, 
and the Northern Court sitting in insolvency in 
Townsville. These courts, being courts of insol- 
vency by the law, have severally to act in aid of 
and are to be auxiliary to each other in all matters of 
msolveiiicy. Now, what, is the meaning of being 
auxiliary to each other? To render assistance 
to each other. Here is a case in which this Court 
has thought it desirable that an examination should 
be taken within the colony of Queensland, but in 
that part of it which is within the jurisdiction of 
the Northern Court, the court auxiliary to it. That 
l>eing so, I think it is a common and proper order 
to make to fix the Northern Court as the place at 
which the insolvent may pass his last examination 
at such time as shall be appointed by a Northern 
judge. Consequently, I think this order should 
go as moved for. 



Rbal, J.: I am of the same opinion. It is 
difficult for me to understand how the judge 
should for one moment doubt his po^^er. 
Section 3 of The Supreme Gourt Act of 1889 
defines that Northern judges shall mean Northern 
judges of the Supreme Court, and that Northern 
Court shall mean the court of the Northern 
judges. The whole of these judges, it is provided, 
are judges of the Supreme Court. The judges 
sitting here exereise jurisdiction over the whole of 
the colony. The judges sitting in the north are 
judges of the same court, exereising jurisdiction 
within the limits provided by section 11, but having 
all the same powers. Being judges in insolvency, 
they have received the same powers and authority as 
the judges sitting here, the only difference beyig 
that, by section 11, their right to exercise that 
jurisdiction is limited by the locality which has been 
defined as the Northern District. At present the 
difficulty to me, therefore, is how the judge could 
suppose for one moment that he had not authority 
to entertain this application. Section 25 provides 
the means for one court sitting in one place asking 
assistance from the other. That appears to me to 
have been done in this case. The insolvent residing 
in Townsville, where the police magistrate would be 
precluded from acting, applied to the Court, or to 
the judge in Chambers, for an order permitting him, 
the judge having control over his insolvency having 
consented, to appear to pass his last examination. 
That order was made. If it were made in 
Brisbane, I cannot see that there would be any 
trouble. We would have taken it. All we should 
say is, " Has the judge given you permission to 
appear ? " If he has, we would take it at once. 
The effect of the permission was to make it 
possible for the applicant to appear before another 
judge, and ask him to appoint a day for his last 
examination. It seems to me difficult to under- 
stand how the judge could have supposed that he 
bad not jurisdiction. As for any want of courtesy, 
I cannot imagine that there was any. I think he 
must misunderstand judges, if he believes any of 
his brother judges would possibly offer any 
discourtesy to him or to one another. 
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LiLLiT, C.J. : I am of the same opinion. I was 
very much surprised to find this interruption in 
thif Northern Court. It seems to me that, under 
the Statute and the Bules of Court, there is ample 
power for a judge to make an order such as this, 
and it is incizmbent on the judge to whom that 
order is presented to offer facilities for, and not in 
any way interrupt, the course of justice. I anrat 
a loss to discover on what grounds the judge 
founded his doubts as to* his jurisdiction to 
entertain the insolvent's application. I must say, 
and I think it is essential that I should say, that 
if insolvents are to be driven to such a resource as 
this — ^for two or three applications put them to 
considerable expense — ^if in the immediate juris- 
diction where justice could be so easily and 
cheaply done, they are to come here by way of 
appeal, or are to be forced by refusal here to go to 
Charters Towers or Hockhampton, or to come back 
to Brisbane in defence — men that are supposed to 
be impecunious — well, this burden of the Northern 
Supreme Court will become intolerable. I think 
it essential to say so, because I think one of the 
judges is' exceedingly sensitive to ever imagine or 
say that another judge has used anything like 
discourtesy to him. As the judge against whom 
that accusation is made, it is essential ihat I 
should repel it. I have not thought of doing 
anything out of the ordinary course. The order 
made by me, as pointed out by my brother Beal, 
was an everyday order made here--a permissive 
order, giving the insolvent leave to go before the 
Chamber judge and to have his business dealt 
with, that is, his examination or his certificate, or 
whatever it n^ay be. In this case I had necessarily 
to frame an order that would amount to getting 
leave to get an appointment fojr the taking of the 
insolvent's last examination, because I wa3 not 
aware of the Chamber days of the judges, and was 
certainly not aware of the particular day on which 
the order made would be presented to the judge, 
or what judge it might be presented to. The 
order was, in fact, strictly in proper form. I don't 
think I need say more. I hope it won't occur 
again, and we shall hear no more charges of 



discourtesy based upon such slender ground. The 
Northern judges may be assured that they will 
receive from the judges of this Court the utmost 
consideration and courtesy. As to the objection 
to the order that it contained a mandate^ there 
was, in fact, no mandate to either the judge or the 
insolvent. The order waa a purely permianTe 
one. I am quite sure I should not have troubled 
myself about it, unless the Trustee in InsolTency 
had wanted the man to pass his last examination. 
The order will be as moved. 
Order accordingly. 



WALTERS v: SLDBIDOE AKD OTHEBS. 

7hn&9tee — " Sole use and benefit** — Joint tenancy — 
Possession — Real Property Act of 1861 , «*. 
i, 3, 40, 77, 78. 

By a nomination of truatees, the defendant, J. Walters, 
transferred to tmatees certain lands in trust, '*for 
and on behalf of W. W. (a minor), and 8. O. W., 
wife of J. Walters, and for their sole nae and benefit." 
The said S. G. W. died, leaving W. W. surviving ; 
W. W. then died, having devised all his real estate 
to the plaintiff. 

The defendant, J. Walters, never gave up poeaession of 
the lands to the plaintiff, or any person entitled onder 
the said nomination of trustees. 

The plaintiff claimed possession of the said lands. 

Hd(l, on demurrer, that the words constituted an estate 
for life only ; that there was no instrument under The 
Meal Property Act, and that the word heirs ought 
not to be imported. 

STATEMENT OF CLAIM. 

1. The plaintiff is a widow residing in Soathport in 
the Colony) of Queensland. 

2. The defendant John Walters was at the time of the 
execution of the instrument of nomination of traateee 
next hereinafter mentioned the registered proprietor la 
fee simple free from encumbrances under the provisions of 
The Beat Propertji Act of 1861 of all that piece of land 
being subdivision 4 of allotment 4 of section 6 In the par- 
ish of North Briabeme in the Colony of Queensland con- 
taining by admeasurement 16 2/10 perches more or leas. 

3. On the 1 1th day of November 1865 the defendant 
John Walters by an instrument of nomination of traatees 
transferred all his estate or interest in the said subdivisioB 
4 to one John Downing and the defendant Robert OgUvie 
as trustees of the same under the provisions of the said 
Real Properly Act of 1861 and by the scliedule of tmsts 
to the said instrument it was agreed that the said subdi- 
vision 4 should be held upon the tmsts expressed in the 
words following (that is to say) upon trust " for and on 
behalf of William Walters (a minor of the age el eleven 
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yean) and Sosamia Gartside Walters wife of John Wal- 
ters and for their sole use and benefit." 

4. The said instrument of nomination of trustees was 
shortly after its execution duly registered in the Real 
Property Office under the provisions of the said Seal 
Property Act of 1S6U 

5. The defendant John Walters was at the time of the 
execution of the instrument of nomination of trustees 
hereinafter mentioned the registered proprietor in fee 
simple free from encumbrances under the provisions of 
the said Real Property Act of 1^61 of all that piece of 
land being subdivision 3 of the said allotment 4 of section 
6 in the parish of North Brisbane in the Colony of Queens- 
land containing by admeasurement 13 9/10 perches more 
or less. 

6. On the 23rd day of April 1874 the defendant John 
Walters by an instrument of nomination of trustees 
transferred all his estate or interest in the said subdivision 
3 to the defendants Charles Baldwin and John Smith as 
trustees of the same under the provisions of the said 
Btal Properly Act qf 1861 and by the schedule of trusts 
to the said instrument it was agreed that the said subdi- 
vision 3 should be held upon trusts expressed in similar 
words to those contained in the said schedule to the said 
Instroinent of nomination of trustees of the 11th day of 
KoTember 1865 except that the said William Walters is 
therein described as an infant of the age of 19 years. 

7. The last-mentioned instrument of nomination of 
trustees was shortly after its execution duly registered in 
tfae Real Property Office under the provisions of the said 
Rttd Property Act of 1861. 

7a. The said John Downing died on the 24th day of 
Jane 1870. 

8. The said Susanna Gartside Walters died on the 11th 
day of December 1887 leaving the said William Walters 
ber surviving. 

9. The said William Walters died on the 26th day of 
September 1890 having first duly made and executed his 
last will and testament in writing whereby he devised all 

^his real estate to the plaintiff and appointed her sole 
executrix thereof and the said will was dulv proved by 
the plaintiff in this Honourable Court in its ecclesiastical 
jurisdicUon on the 8th day of December 1890. 

10. The defendant John Walters never gave up posses- 
sion of the said subdivisions or either of them or any part 
thereof respectively to the plaintiff or any other person or 
perrons entitled thereto under the said instruments of 
nomination of trustees or either of them. 

11. The writs in these actions were respectively issued 
against the defendants William Gates Kldridge James 
Eaton Bllen Bradbury Leo Hester and James Kay who 
then were and still are wrongfully in possession of different 
parts (together making up the whole) of the said subdi- 
visions transferred by the said nominations of trustees. 

12. Since the issuing of the said writs the defendant 
John Walters who claims that he is in possession of the 
said subdivisions by the said other defendants his tenants 
has been pursuant to five consent orders dated respectively 
the 7th day of January 1891 admitted to appear to these 
actions and to defend for the whole of the property 

T 



claimed therein and he has accordingly entered an appear- 
ance in the said actions respectively as landlord of the 
other defendants. 
The plaintiff claims - 

1. To have possession of the said subdivisions 3 and 

4 of allotment 4 of section 6 in the parish of 
North Brisbane in the Colony of Queensland. 

2. £600 for mesne profits of the premises till such 

possession shall be given. 

3. A receiver. 

DEMURRER. 

1. This defendant demurs to the plaintiff's statement of 
claim and says that the same is bad in law on the follow- 
ing grounds — 

1. That it does not disclose that any right or title to 

the possession of the lands therein mentioned or 
any of them is or was vested in the plaintiff 
as against this defendant. 

2. That it does not appear that the plaintiff or any 

person through whom she claims was ever ex- 
pelled or ousted from the said lands or any of 
them by this defendant. 

3. And upon other grounds sufficient in law to sustain 

this demurrer. 

2. This defendant also demurs to so much of the plain- 
tiff's statement of claim as relates to the lands in para- 
graph two thereof mentioned upon the further ground — 

That the said statement of claim discloses that the 
right and title (if any) to the said last mentioned 
lands did not accrue to the plaintiff or any per- 
son through whom she claims within twenty 
years of the commencement of this action and 
that such right and tide (if any) was and is ex- 
tinguished by virtue of The Distress Replevin and 
EjectmerU Act of 1867 and upon other grounds 
sufficient in law to sustain this demurrer. 

Charles Baldwin, John Smith, and Bobert 
Ogilvie, were added as defendants by order of 
the Court. 

Chriffith, Q.O., A.G., and Shand, for the defend- 
ant, John Walters, in support of the demurrer. 

BymeSj S.O., and Patit, for the plaintiff. 

Ltllmf, for the defendant Baldwin, to submit to 
the order of the Court. 

On the application of the Solieitor- General, 
service on the defendant John Smith, was dis- 
pensed with by sec. 87 of The Trutteee and In- 
capacitated Fertont Act of 1867. 

Chriffith, Q.O., A.O.: This is an action by a 
ceitui que trutt^ for possession against a trustee 
in possession. The case arises on two settlements 
dated 11th November, 1865, and the 23rd April, 
1874, in trust for one William Walters, who died 
in September, 1890, having devised all his real 
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estate to the plaintiff. The defendant, John 
Walters, never gave up poBsession. "William 
Walters came of age in 1876. As to the demur- 
rer, the first question is one of construction. The 
words are not those of the Act. There are no 
words of limitation. By The Beal Property Act 
of 1861, sec. I, all former Acts are repealed. By 
section 3, " proprietor " shall mean " any person 
seised or possessed of any freehold or other estate 
or interest in land, at law or in equity, in posses- 
sion in futurity, or expectancy." According to 
the old rules, the words constituted only an estate 
for life. In Massy v. Rowen, L.K. 4, H.L. 288, 
it was decided that the word "sole" has not a 
fixed technical meaning in a will ; in a marriage 
settlement it may. If the estate here was not for 
life, it must be divided between the plaintiff 
and the defendant John Walters. It is not 
within sec. 8. If it is not a life estate, it is a 
tenancy in common in fee. Section 40 of The 
Real Property Act of 1861, deals M'ith joint 
tenants and tenants in common. Effect cannot 
be given to the word "sole" without making it 
a tenancy in common. The words here should be 
read, in trust for W. Walters and his heirs, and 
S. G. Walters and her heirs, and for their sole use 
and benefit, if The Peal Property Act applies. 
Section 77 of The Beal Property Art deals with the 
nomination of trustees. By section 78, trusts may 
be declared. Equitable limitations follow the 
legal presumption of resulting trust. Lewin on 
Trusts, 8th ed., 109. A grant to A and his heirs, 
and to B and his heirs, is a tenancy in common. 
Elphinstone, 279; Doe v. Musson, 4 M.<feW., 
229; Be Tiverton Market Act, 20 Beav., 374. 
If the word " heirs " is introduced, then the words 
"sole use and benefit" indicate that both are to 
have a user and benefit. Jf there was no survivor- 
ship, her husband could only give her half. This 
is not an action for an undivided moiety, it is an 
action for ejectment. There is no ouster. Doe 
" ^ff^ 1 Camp., 173. As to the twenty years 
-^*on, Hovenden v. Armesley, 2 Sch. & Lep., 
'liny V. Beed, 16 C.B., 052, 24 L. J., C.P., 
cited. If the trustee was out of 



possession for twenty years, the cestui queirutt 

loses. 

Pain : The word " heirs " should be introduced. 

■ 

The Beal Property Act, sec. 77, and Form I, in the 
schedule, deal with the nomination of trustees 
Section 3 defines an instrument. As to the nature 
of the equities, section 51 of The Beal Pro^rt\j 
Amendiny Act of 1877, was cited. The Acts 
Short eniny Act would make the grant read as 
a grant to W. Walters and S. G. Walters and 
their heirs ; which is the ordinary form of limita- 
tion for a joint tenancy, some words of seTerance 
being necessary to create a tenancy in common. 
Massy v. Bowen, decides that the words ''sole 
use and benefit" have a known meaning. (See 
the judgment of Lord Hatherley at p. 298). 
Elphinstone, 283, also was referred to, to shew 
that the words constituted a joint tenancy. 

Lillet, C.J. : We are all agreed that this i? 
not an instrument executed under The Beal Pro- 
perty Act, but in fact, has to be interpreted as a 
strict instrument, and that the old Common J*a\f 
rule must prevail. Thei*efore, it would read as a 
gift, a trust in which the trustees would undoubt- 
edly have the fee simple, the life estate for the 
benefit of the son and the wife. The statute 
clearly separates, and in fact, recognises a trust a? 
in no way affecting the rights that are given in 
the estate, to the party in whose favor the trust 
is made. In respect to the equitable considera- 
tion, the instrument, according to my interpreta- 
tion of it, gives merely a life estate. If the won! 
" heirs " cannot be imported, then the two parties 
are dead. The son and the wife are dead, and 
their life estate has been extinguished, and there 
is a resulting trust in favor of Walters. Hi? 
possession is consistent with that estate, and he 
cannot be taken to be in possession for the 
benefit of other parties claiming only a life estate. 
The life estate having been extinguished, b;w left 
really nothing after their decease. Now the que.-*- 
tion is, can the word " heirs " by .any construction 
of the statute of 18G1, be imported into thi^ 
schedule. I think we cannot import into it the 
word " heirs " bv forcing the interpretation of 
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the terms embodied in the statute. The describ- 
ing portion of the section says : — *' The describing 
any person as proprietor, transferor, transferee, 
mortgagor, mortgagee, encumbrancer, encum- 
brancee, lessor or lessee, or as trustee, or as 
seized of or having any estate or interest in any 
land, shall be deemed to include the heirs, ex- 
ecutors, administrators and assigns of such 
person.*' 

Now there is no description in this schedule other 
than the description which is in accordance with 
the old Common Law rule, and which gives an 
estate for life. The parties are not in any sense 
described either as transferees or as persons hav- 
ing any estate or interest in the land. I think 
that must relate to an instrument executed under 
and in accordance with the terms of the statute. 
I hare said that this schedule is not an instrument 
of that kind, and therefore, that being gone, the 
demurrer must in fact be allowed. 

Harding, J.: I am entirely of the same 
opinion. 

Heal, J. : I am also of the same opinion. It 
appears to me that it was incumbent on the plain- 
tiff to show first, that it was an instrument 
executed under the Act, and second, that the pro- 
TJsions of the second last subsection of section 3, 
was such as to make it necessary that the word 
^' heirs " and no other word could be read in this 
section. I think it fails on both grounds. An 
instrument under the Act — I take it by this 
instrument they have an estate under the Act — 
should be dealt with by the provisions of the Act. 
I think that the describing words in this subsec- 
tion, which mentions proprietor, give the key, as 
it were— if any key were necessary — to the first 
part of section 3. I therefore think, that the 
provisions and the words of this schedule, can 
receive no assistance from the provisions of The 
Real Property Act, If however, this section was 
capable of such a construction that this schedule 
could be deemed to be an instrument under the 
Act, I still think that the provisions of the second 
last subsection would not render it proper to read 
in the word '* heirs." I think that the Common 



Law interpretation ought still to be used in this 
case. First then, this is not an instrument ex- 
ecuted within the meaning of section 8, and 
second, if it were, it would not be necessary to 
read the word "heirs," and therefore, would not 
have the effect of giving an estate in fee. 

Demurrer sustained, with the costs of all parties 
against the plaintiff. 

Solicitors for plaintiff: Wihon^ Newman-Wil- 
ton ^ Hemming. 

Solicitors for defendants : MaePherton^ MUkin 
t[ Peez, 



NOVEMBER SITTIKQS OF THE FULL COURT. 

O'MARA p. NATIOITAL MUTUAL LIFE A880CIATI0W 
OF AUSTRALIA, LIMITEB. 

Life Insurance — Overdue Premiums — Authority 
of Agent — Lapse — Estoppel, 

The plaintifi^s wife being insurod in the defendant com- 
pany, the premium became overdue. By the condi- 
tions of the policy, a period of 45 days' grace was 
allowed where premiums were in arrears ; after which 
the policy was to be void, but the directors might at 
any time after the forfeiture revive the policy on such 
terms as they liked. 

After the lapee of the days of grace the plaintiff paid the 
premium to th*e defendants' agent at B, and a receipt 
was given him for the money. 

The agent had authority to receive overdue premiums after 
the lapse of the days of grace. 

The company, by express notice, had required that a 
satisfactory account must be given of the present 
health of the person seeking to make a renewal. 

The defendants knowingly permitted, before 26th July, 
1889, their agent to receive payments of overdue 
premiums, where the policy had become forfeited, 
without proof of good health of the person assured at 
the time of such payment. The plaintiff and his wife 
were aware that IJie defendants' agent was in the 
habit of receiving overdue premiums without proof of 
good health. All the parties were aware that the 
agent had no authority to take the payment of over- 
due premiums without such proof after the 26th 
July, 1889. The premium was paid on 13th 
November, 1889, being after the due date and the 
days of grace, and the assured died on the 14th 
November, 1889. 

Held (affirming the decision of Real, J.) that there must 
be judgment for the defendants. 

SembU, an insurance company granting grace several 
times is not estopped from insisting upon the condi- 
tions of their policy. 
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Motion for a rule niti to set aside the judg- 
ment entered in this case for the defendant 
company, and to have judgment entered for the 
plaintiff on the grounds: That the defendant 
company, by their acceptance of the quarterly 
instalment of the premium after due date and 
after the expiration of the days of grace, and by 
the issue of the receipt signed by the general 
manager of the defendant association, and counter- 
signed by the local manager, waived any forfeiture 
that might have arisen, and that the defendant 
company, having by their course of business 
induced the plaintiff to believe that the non-pay- 
ment of any quarterly instalment of a premium on 
the due date or before the expiration of the days 
of grace would not involve a forfeiture of the 
policy, were estopped from insisting upon such 
forfeiture after such instalment has been paid. 

The action was tried at Bundaberg before Mr. 
Justice Eeal on the 17th September and following 
days. It was brought to recover £1000 and the 
sum of £9 12s. bonus additions on a life policy 
which had been effected upon the life of the 
pkintiff's wife, Margaret Gertrude O'Mara. The 
quarterly instalment of the annual premium due 
on 6th September, 1889, was paid on 13th 
November, 1889, being after the due date, and 
after the expiration of the days of grace. The 
plaintiff obtained from the local agent a receipt 
signed by the general manager in Brisbane, and 
countersigned by the local manager, continuing 
the policy until 6th December, 1889. The plain- 
tiff's wife died on 14th November, 1889, the day 
after the premium had been paid, and the 
defendants refused to pay the money. The jury 
in the case gave answers to the questions put by 
his Honor, which his Honor interpreted to be in 
favour of the defendant company. The plaintiff 
now sought to set aside his Honor's judgment, and 
have judgment entered in his favor. 

Drake, for the plaintiff, in support of the rule 
cited Fhcenix Life Atiurance Co, p. Sheridan, 8 
H.L.a 745, 752; Maddiek v, Marthall, 16 C.£. 
(N,8.) 39S; Acey v. Fernie, 7 M. ^ W. 151; 
Wing V. Harvey, 5 De G. M, ^ 0. 265 ; Insurance 



Go, V, Wolf, 95 U.S.B. 326; Insurance Co. p. 
Eggleeton, 96 U.S.B, 572 ; Thompson v. Insurance 
Go,, 104 U,8.B., 252 ; Bunyon, Lije Insurance^ 
64-67. 

Lillet, C. J. : This is a motion for a rule nm 
calling upon the defendant company to show 
cause why, upon the findings of the jury, the 
judgment of the judge, Mr. Justice Beal, should 
not be set aside, and judgment entered for the 
plaintiff instead. The action was tried at Bunda- 
berg, and his Honor submitted a series of quefl* 
tions to the jury ; and this motion is now made 
upon the answers or findings of the jury in replj 
to his Honoris questions. The wife of the plain- 
tiff O'Mara was insured in the defendant com- 
pany for a thousand pounds, and there was a small 
sum which had accrued by way of profit or pre- 
mium on the insurance, making the whole of the 
claim £1,009 12s. The premiums had been paid 
for some time, but with regard to the last pre- 
miums, they were undoubtedly overdue and 
unpaid, and the days of grace, amounting appa- 
rently to 46 days altogether, had expired ; so that 
the policy, in the technical language used by 
the parties in the instrument — ^had lapsed ; and 
it was only by some act of grace or by some con- 
duct on the part of the defendants that it could 
be continued or revived. Now, the contention of 
the counsel for the plaintiff O'Mara was that it 
had been so revived or continued. It appean 
that the fact upon which they found this conten- 
tion is this : After the lapse of the days of grace, 
amounting in all to some 45 days, the plaintiff 
0*Mara went to the agent of the defendant com- 
pany and paid the quarter's premium, or some 
money, sufficient at all events to discharge what 
was due, or what might have been demanded for 
the revival of the policy, and a receipt was giren 
to him for that money. Under ordinary circum- 
stances that would have revived the policy, but if 
the days of grace had elapsed, and unless the 
agent had authority from the company to accept 
that payment and to continue the policy, or unless 
by any express authority, or unless by some con- 
duct on the part of the directors of the company 
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that the act of the agent in to be taken as equi- 
valent to an express renewal or continuance of 
the policj» the pLiintiff must fail to establish his 
claim. Now, as to the 11th and 12th questions, 
it is contended of course upon the answers, the 
findings of the jury — they are admitted to be 
correct — that upon these findings the plaintiff is 
entitled to have the judgment set aside, and to 
hare judgment entered for him. Now, upon the 
llth and 12th questions and answers, the jury 
found this : (a) that their agent — the agent of the 
company at Bundaberg — was duly authorised to 
receire overdue premiums after the expiration of 
45 days from the due date thereof ; (h) that such 
payment being accepted by the agent would revive 
the said policy and waive any forfeiture for the 
uapunctual payment of such premiums. So far 
that is good, but then there is another cousidera- 
iion to which his Honor directed the attention of 
the jury, and which he held in reserve for further 
questions, as he might well do, and that is the 
question — ^Under what circumstances would the 
acceptance of the premium, or payment after the 
45 days, revive the policy? There is another 
matter the company, by express notice, had 
required that the plaintiff should give a satisfac- 
tory account of, and that was the present health 
of the party seeking to make that renewal; so 
that his Honor, so far as the first question goes, 
said it would be auswered in favour of the plain- 
tiff. But then there was that further consideration 
to be investigated or to be submitted to the judg- 
ment of the defendant company before they 
could have been said to have revived the policy — 
In what condition was the party who was seeking 
to have benefit of the renewal of the policy ? — 
before they could be said to have made a waiver 
of the condition which the company had insisted 
upon being complied with, viz., that they should 
have proof that the party was in a good state of 
health^ such a state of health as to justify them 
in continuing the risk. Question 12 was — Did 
M. G. O'Mara make the payment to the defend- 
ants' agent on 13th November, 1889, relying on 
the defendants* general usage and practice to 



permit the said agent to accept overdue payments, 
and in relying in particular on the defendants' 
previous practice in theretofore renewing the 
policy upon the payment by her of overdue instal- 
ments of premium to their agent at Bundaberg ? 
The answer to that was *' yes.'* Truly she might 
have done that, but her reliance might be futile. 
She might have rested upon a rotten stick, because, 
when you come to examine the policy, we find by 
section I of the conditions on the back of it that 
if any premium which ought to be paid in respect 
of the policy shall be in arrears for 30 days after 
it shall have become payable, then the policy is to 
be void, but there is a further extension of 15 
days allowed. That made the time of grace forty- 
fire days, provided always that the directors might 
at any time revive on such terms as they like any 
policy which may be forfeited. That was, baring 
the power, they might exercise in one instance five, 
six, eight, or nine times in favour of that woman 
that act of grace, but that would not justify her in 
putting the construction of a waiver of their right 
upon their action, because in each case the 
directors had the right to require proof of good 
condition of health. If they chose to overlook 
that in one instance, they might overlook it in 
another, and might at last say at any time in the 
course of their dealing with the assured, " we are 
not able to allow you to fail in this way again.*' 
But then, in addition to that, we have the positive 
findings — the positive subsequent findings — of the 
jury in their answers to questions 13 and 14, 
findings which, as I have said, the Judge reserved. 
They had to give specific partial answers in ques- 
tions 11 and 12. Then the Judge proceeded, in 
13, 14, and 15, to deal with the question — Under 
what circumstances was the premium paid, and 
was it paid under such circumstances as would 
entitle the plaintiff to say that the company had 
waived their right of insistance upon the forfeiture 
after the lapse which did undoubtedly take place ; 
or was the payment made under circumstances 
which would estop the company from setting up 
the question of forfeiture or lapse? Now, the 
question is — ^Did the company after the forfeiture 
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give express notice to Mrs. 0*Mara — express 
notice bj this circular and by the note in reinstat- 
injj lapsed policies — that some satisfactory proof 
of present health was necessary? That is the 
question which the Judge reserved for further 
questions — the question which must be satisfac- 
torily proved — that is, the condition of the j)erson 
seeking to set aside lapse or forfeiture. Question 
15 says — *' Did the defendants at any time autho- 
rise or knowingly permit their agent to receive 
any payment of an overdue premium or instal- 
ment, where the policy had become forfeited, 
without proof of good health at the time of such 
payment of the person assured, and if at any time 
say what?" Now, the answer is this — "Not 
expressly authorised, but knowingly permitted, 
before July 26, 1889.'' But then there is no 
evidence whatever that any time after that date 
they ever permitted the receipt of money or the 
waiver of a lapse. Question 14 asked — *' Did the 
said M. Gr. O'Mara and the plaintiff know that 
the defendants' agent at Bundaberg had any 
authority to receive any premium in respect to a 
policy which had become void, upon the non- 
payment of the premiums, without proof of good 
health ?" The answer to this was, ** Yes, knew it 
was the agent's practice." The next question 
was — " And did the defendants receive premiums 
falling due without the authority of the defend- 
ants' directors, and in direct contravention of 
instructions? The answer was "Yes" Well, 
now, by the answer to question G, to which I now 
revert, the jury found, in reply to the question, 
**Had the defendants' agent any authority to 
receive premiums without proof of good health?" 
"no authority." We have to consider what is 
the law of agency applying to such a case. Here, 
on the part of the directors, there is no express 
authority — no authority either express or implied 
— ^to receive premiums without proof that the 
woman was in good health. We have the findings 
that she knew, and that all the parties knew — all 
the parties seeking to enforce the insurance knew 
— that the agent had no authority to take the 
payment of premiums after 26th July, 1889, 



without proof of the condition of the health of the 
assured. No such proof is given, and so far as 1 
can see, there being no authority, there being 
knowledge on the part of those concerned tbat 
there was no such authority, and there being a 
lapse, the receipt of the premium and the giving 
of the receipt were both unauthorised, and the 
plaintiff must fail. So far as estoppel is con- 
cerned, I see nothing in the findings that will 
justify me in finding that the Judge could gire 
judgment in favour of the plaintiff on the ground 
that the defendant company were estopped from 
setting up this lapse. There is nothing in the 
evidence to show that the directors knew anything 
about these transactions. If they had any know- 
ledge of the previous transactions, they were 
acting within the scope of the authority which 
permittted them to give grace from time to time. 
But it would, I think, be a dangerous thing to 
hold that if an insurance company granted grace 
a number of times, that therefore that would 
estop them from insisting upon the conditions of 
their agreement. It would especially, I think, be 
against the insured who might be seeking indul- 
gence from time to time to hold that the granting 
of such indulgence estopped them from insisting 
upon the conditions of the policy. On the whole, 
I think the Judge was perfectly right in entering 
judgment for the defendants, and that judgment 
must stand. Therefore there will be no rule. 

Habbing and Beal, JJ., concurred. 

Rule refused accordingly. 

Solicitors for plaintiff : Powers If Bohinson, 



IN CHAMBERS. 



Habding, J. 26th November, 1S91 

CBANLEY V. FAHT. 

Practice — Probate action — Default of pleading 
Affidavit of scripts — Order XXI^ r. 2. 

In a probate action, the affidavit of scripts must be filed 
before the defendant can apply to dismiss an actioo 
for want of prosecution. The summona to dismiss 
should state the nature of the default. 

SuMMOKs to dismiss an action for want of pro- 
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secution, in that no statement of claim had been 
delivered. 

An affidavit by J. P. Eorde was filed by the 
defendant, from which it appeared that the 
defendant had entered an appearance to a writ of 
summons, and that the time for delivery of the 
statement of claim had long parsed. The plaintiff 
had asked for an extension of time. On behalf 
of the plaintiff, the affidavit of C. B. Lilley stated 
that, on the receipt of the summons, a search had 
been ma<le, and that no affidavit of scripts had 
been filed. 

Groom, for the defendant, in support of the 
summons. The statement of claim is long over- 
due. The plaintiff must bo taken to have waived 
the affidavit of scripts by asking for time. 

Scoit, for the plaintiff, submitted the summons 
should be dismissed. The words of Order XXI, 
r. 2, " but where the defendant has appeared, the 
plaintiff shall not be compelled to deliver it (the 
statement of claim) until the expiration of eight 
dav« after the defendant has filed his affidavit as 
to scriptH," are imperative. The defendant has 
omitted a necessary step, and until that is done 
the plaintiff cannot be considered in default. 

IlABDiyo, J. : The summons should state the 
default. The words of Order XXI, r. 2, are im- 
perative. The summons must be dismissed, but 
under the circumstances, I think, without costs. 

Solicitors for plaintiff : ZiiUcy !f O"* Sullivan. 

Solicitors for defendant : Hamilton ^ Hamilton. 



Harding, J. 9th December, 1891, 

LKTT AND CO. V. BRYANT. 

Practice — Final judgment — 0. XIV, r. la — 5'^/- 

ting aside judgment. 

There is an inherent power in the Court to prevent an 
abuse of its proceedings, and a judgment will be set 
aside if the circumstances of the case require it. 

Summons to set aside an order dated the 4th 
December, and all further proceedings thereon. 

Fitzgerald, for defendant, applied to set aside 
an order for final judgment, on the p^ounds that 
(1) the plaintiffs did not disclose all the facts; 



(2) the defendant was taken by surprise; (3) 
writ not specially indorsed ; (4) a good defence 
on the merits ; and referred to O. XXIX, r. 14; 
Hohson V. Plant, cor. Mein, J., 27th April, 188G ; 
and Cavanagh on Summary Judgments, 74. 

Harding, J. referred to 2 Chittys Practice, 
1283; DanieVs Ch. Practice, 6th Edit, 806; 
Thompson v. Becke, 4 Ad. ^ EIL, 759 ; Beale v. 
Macgregor, 2 T.L.B., 311 ; Be Portuguese Con- 
solidated Copper Mines, Limited, Bodman's case, 
62 L.T., 179; Bussell v. Taylor, 11 C.B., 20. and 
O. LVIII ; and was of opinion that there is an 
inherent in the Court to prevent an abuse of its 
proceedings, and a judgment will be set aside if 
the circumstances of the case require it on the 
authorities cited. 

Perske, for the plaintiff, consente<l to the order 
being set aside on payment of the costs of, and 
incidental to the application, and on payment into 
Court of the money indorsed on the writ. 

Harding, J. : Order accordingly in form IT 7. 
By consent within one month defendant to |>ay 
plaintiffs' costs of, and incidental to the applica- 
tion, and the order of the 4th December. State- 
ment of defence eight days after the statement of 
claim. 

Solicitor for the plaintiff: Winter. 

Solicitor for the defendant: Cohen. 



DECEMBER SITl'INGS OF THE FULL COURT. 



TEERONOPILLT DIVISIONAL BOARD V. 
NEWMAN-WILSON. 

Local Govern mcnt — Bates — Divisional Boards Act 
of 1879, ss. 60-64, 70 — Divisional Boards 
Act of 1887 (51 Vic; No. 7),s,4. 

The defendant was the owner of certain land in Yeerong- 
pilly Divisional Board, from October, 1883, and was 
sued by the said Board for rates due for the years 
1883-1887. The defence set up waa that the defend- 
ant did not at any time during these years receive 
notices of valuation, or notices that rates had been 
made upon the land. 

In October, 1890, the defendant received notices purport- 
ing to bear date during the above-mentioned years, 
and notifying that an Appeal Court would be held. 
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HM^ on demurrer, that as the rates were properly made 
and had become due, and all rights were preserved 
by the Act of 1887, the liability of the defendant 
continued, and the rates were payable. 

DEMURRER. 

AMENDED STATEMENT OP CLAIM. 

1. The plaintiffs are the Board of the Division of 
Yeerongpilly and the defendant is and was at all material 
times the registered owner of certain lands being portion 
403 in the parish of Yeerongpilly aforesaid which during all 
the times hereinafter mentioned were unoccupied. 

2. There is due and owing from the defendant to the 
plaintiffs in respect of rates duly levied by the plaintifih 
as and being such Divisional Board as aforesaid upon the 
said lands during the years one thousand eight hundred 
and eighty-three (1883) one thousand eight hundred and 
eighty-four (1884) one thousand eight hundred and eighty- 
five (1885) one thousand eight hundred and eighty -six 
(1886) one thousand eight hundred and eighty-seven (1887) 
respectively the sum of thirty-four pounds fiteen shillings 
(£34 15s. Od.) full particulars whereof have been supplied 
to the defendant and appear by the endorsement of the 
writ in this action. 

3. All conditions have been fulfilled all times elapsed 
and all things happened necessary to entitle and nothing 
has happened to disentitle the plaiutiffii to be paid the 
said sum of thirty-four pounds fifteen shillings (£34 ISs. Od. ) 
by the defendant yet the defendant has never paid and 
refuses to pay the same or any part thereof. 

The plaintiff claims : — 
1.— £34 15s. Od. 

2. — Such further and other relief as the nature of the 
case may require. 

AMENDED STATEMENT OF DEFENCE. 

1. The defendant admits that he has been the owner 
and registered proprietor under the provisions of The 
Real Property Act of 1861 and 1877 of the lands in para- 
graph 19 of the Statement of Claim mentioned since the 
10th day of October 1883 but he denies that he was such 
owner before that date. 

2. The defendant denies that during the years 1883 
1884 1885 1886 or 1887 or at any time any rates were duly 
levied by the plaintifih upon the said lands in respect of 
the said years or any of them or that there is due or owing 
from him to the plaintiffs in respect of rates levied by the 
plaintiffs upon the said lands during the said years or at 
any time the sum of £34 ISs. Od. or any sum. 

3. The defendant says that save as hereinafter appears 
he did not at any time receive notice of valuation of the 
said lands or notices that rates had been made upon the 
same for the years in the last preceding paragraph 
mentioned or any of them. 

4. On or alx>ut the 2ud day of October 1890 the defen- 
dant receiveil certain notices from the plaintiff purporting 
to bear the respective dates June .SOth 1883 July 1st 1884 
July Ist 1885 and June 2in<l 1886 save only that the dates 
were different the said notices were in form similar to 
each other. 



5. The notice purporting to bear date the 30th day of 
June 1883 was in the words and figures following : - 

'* Yeerongpilly Division 
** No. on Rate Book 228 Subdivision No. 3 

** Description of property 
'< Und 

'* Re-subdivision of Subdivisioo 

** of Section 
** Portion 403 Parish of Yeerongpilly County of Stanley 

<*June 30th 1683 
" To Mr. J. R. Newman Wilson 

** Take notice that the property above of which yon 
'* appear to be the occupier or owner has been assessed tt 
"the net annual value of 139 pounds If you object to 
'* such valuation you may appeal against it in the 0>art 
** of Petty Sessions at Rock lea within one month after the 
** date of this notice Notice of appeal must be gives in 
** writing addressed to the Clerk of the Board Rnckj 
" VVaterhoIes at least seven days before the sitting of the 
** Court £139 : : 



**F. J. Strkk 

'' Clerk qf the Beard 



** Notice :— The Appeal Court will be held at the Board'i 
** Office Rocklea on Saturday the 8th of November next at 
" 10 a.m. 

" F. J. S. 
*< Rocklea 2nd October 1890.' 

6. The said notice purporting to bear date the dOth 
June 1883 was accompanied by a letter which so far aa tf 
material was in the words and figures following : — 

*< Rocklea October 2nd 1890 
** Take notice that rates on portion 403 parish of Yeeroog- 
'* pilly for the year 1883 appear in the rate books of thii 
" Division as payable by T. H. Coulsen and have nov 
<< been altered to you as owner and person liable to be 
** rated 

*' You have the same right of appeal under the 203rd 
** clause of The DivUiaiuU Boards Act against the above 
*' alteration in the rate books as you would have sgsioBt 
'*a valuation under The Valuation Act 

" An Appeal Court will be held at the Board's Office 
'* Rocklea on Saturday the 8th of November next at 10 
** a.m. and notice in writing of your intention to appeal 
'* must reach me at least 7 days before the sitting of the 
"Court." 

7. Each of the notices purporting to bear date the lit 
day of July 1884 1st day of July 1885 and 22nd June 
1886 was accompanied by a letter which so far as material 
was in the words and figures following : — 

•* Rocklea October 2nd 1890 
*' Take notice that the rates on portion 403 pariBh of 
** Yeerongpilly for the year 1884 appear in the rate books 
*' of this Division as payable by R. and G. Wilson Broe. 
** and have now been altered to you as owner and person 
'* liable to be rated Yon have the same right of appeal 
" under the 203 clause of The Divisional Boards Act 
" against the above alteration in the rate books as you 
" would have against a valuation under The ValwUkf^ 
''Act 
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''An Appeal Court will be held at the Board's Office 
" Rockleii ou Saturday the 8th of November next at 10 
" a.m. aod notice in writing of your intention to appeal 
" ma^t reach me at least 7 days before the sitting of the 
"Coart." 

8. Go or about the 6th day of November, 1890» the 
(lefendaDt received notices from the plaintiffs bearing 
that date in respect of rates alleged to have been made 
by the plaintiffs for the years 1883 1884 1885 1886 and 
1887 respectively The said notices except that they 
referred to different years as aforesaid were in form 
similar to each other. 

9. The notice in respect of rates alleged to have been 
m&de in the year 1883 was so far as is material in the 
words and figures following : -• 

'* November 6th 1880 
"Take notice that the sum of £6 : 19 : being the full 
" rate made by the Board of this Division for the year 
"1883 on property of which you are the occupier or 
" owner in portion 403 numbered as above on the rate 
"book for the Division is now due and is hereby 
"(lemauded and unless the same be paid within sixty 
" days of the service hereof it will be recovered by process 
'' of law 
"ToUl sum now payable £6 : 10 : 0.'* 

10. By reason of the prembes the defendant denies 
thit all or any conditions have been fulfilled all or any 
timet elapsed or all or any things have happened neces- 
ury to entitle or that nothing has happened to disentitle 
the plaintiffs to be paid the said sum of £34 158. Od. or 
any sum. 

11. And by way of further defence to the claim in 
respect of rates alleged to have been made in the years 
1883 and 1884 the defendant says that the plaintiffs' 
alleged cause of action if any is barred by The StaitUt oj 
Frauds ami LimitcUUnu qf 1867. 

JOINDER OP ISSUE AND DEMURRER. 

1. The plaintiffs join issue upon so much of the 
defendant's amended statement of defence as does not 
contain admissions of the plaintiffs* statement of claim or 
of any part thereof. 

2. The plaintiff! demur to the defendant's amended 
statement of defence except the eleventh paragraph 
thereof and say that the same is bad in law upon the 
ground that it does not appear that the defendant's 
liability for the rates claimed in this action is Effected or 
dimiiilBhed by reason of the date at which the defendant 
Hrst became owaer of the lands in paragraph 1 of the 
statement of claim mentioned and that it appears that the 
notices received by the defendant are sufficient to entitle 
the plaintiffs to recover the rates claimed from the 
defendant and upon other grounds sufficient in law to 
aastain this demurrer. 

3. The plaintiffa also demur to the amended statement 
of defence except the second and eleventh paragraphs 
thereof and say that the same is bad in law upon the 
grounds aforesaid. 

4. The plaintiffii also demur to so much of the defen- 
dant's amended statement of defence as is contained in 



paragraph eleven thereof and say that the same is bad In 
law upon the ground that The SUUule qf FrawU and 
Limitatione of 1867 is not a bar to the recovery in this 
action of rates levied during the years 1883 and 1884 or 
either of them and upon other grounds sufficient in law to 
sustain this demurrer. 

Sir 8. W: Orlffifh, Q,C,, A.Q., and Maf^field 
for the plaintiffs; Byrne$, S,&., and Wihon for 
the defendant. 

. Chriffithy Q^C, A.O.^ after mentioning the facts 
as set out in the pleadings, stated that the question 
was whether, the notice not having been served on 
the right person, the right of recourse was lost bj 
the Board or whether they could afterwards give 
notice to the proper person and retain their right 
to recover. In Roekhampton Municipal Oouneil 
V. Bennett, 1 Q.L.J. 25, it was held the rates were 
recoverable. [Chief Justice: The question is 
whether this is a debt which is affected bj The 
Statute of LimitatianBJ] There is no Statute of 
Limitatione affecting 'it. Payne r. Esdaile, 18 
Ap Ca. 618. As all the proper notices have been 
given, the question is whether thej were given in 
time. Ss. 60, 61, 63, and 64 of The Divisional 
Boards Act of 1879, which was in force at the 
time, refer to- rates. No provision was made for 
the notice to be given. The Statute required a 
notice to be given and afforded the right of appeal 
against the valuation, but did not state when the 
notice was to be given. Section 70 provided that 
if any person rated under the provisions of the 
Act should fail to pay any of the rates due by him 
for the space of 60 days after the demand there- 
for, a warrant should be issued to recover the 
debt. Sec. 24 of The Divisional Board Amend- 
ment Act provided that where any rateable 
property was unoccupied, and the rates had been 
left unpaid for four years, the Board might take 
possession of it and lease it. The next section 
limited the period of leasing to seven years, and 
allowed the owner thirty years to come in and 
redeem the property. There was, howeyer, 
nothing requiring the notice of valuation to be 
given at any particular time. [Bsal, J. : Instead 
of paying every six months the owner might haye 
to pay twenty years right off.] [HAHDiKa, J. i 
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Then he would be ruined.] But he would hare 
had the benefit of not paying his debt for all that 
time. [Real, J. : By holding back their notices 
for twenty years they could frequently in times of 
distress get possession of the land ] The owner 
in this case knew he had to pay rates when he took 
the land. There was a burden on the land which 
he was liable to pay, but which he had not to pay 
till he was called upon to do so. There was no 
statutory limit for the time at which notice waste 
be given, and there was no rule of law imposing 
one. According to the defendant's contention, 
the Board must lose for ever the rates if they did 
not send the notice within a certain period. Must 
the notice of valuation be given at a specified time ? 
There was no statutory time prescribed. Appar- 
ently the obligation to pay did not arise until 
notice had been given and the opportunity to 
appeal afforded. [Rsal, J. : Could rates be said 
to have accrued on any unoccupied land before 
notice had been given ?] It may be a very nice 
point whether they would or not. The Act says 
rates which have accrued. [The Chief Justice : 
Rates may be accruing, but may not have accrued. 
I can quite conceive how disagreeable it would be 
for an owner to b^ called upon to pay his rates all 
at once.] The fourth clause of The Divisional 
Boards Act of 1887 provided — " And all rates 
which having accrued due in any existing division 
are, at the commencement of this Act, due and 
payable to or leviable by the Board of such division, 
shall be and continue to be so due, payable, and 
leviable, and may be paid to and received, levied, 
and recovered by the Board under the provisions 
of this Act.*' Homsey Local Board v. Monarch 
Investment Building Society^ 24 Q.B.D. 1, was 
cited. 

Byrnes^ 8.&.: The effect of the 20drd section 
of The Divisional Boards Act of 1887, under 
which the plaintiffs purported to go, was clearly 
prospective and not retrospective. The rates were 
levied under the Acts of 1879 and 1882, and it 
was perfectly clear, from the combined effect of 
these Acts, that there must be a notice of valuation 
given to the owner or occupier of the land before 



he became in any way liable to pay. In the case 
of Ferguson v. Nundah Divisional Boards cor. 
Harding, J., 31st May, 1887, His Honor held that 
the distress levied to recover the rates was wrong- 
ful, because the two notices required by Statute 
had not been given. The Statute makes these 
notices a condition precedent to recovery. The 
Board could not arbitrarily fix the amount which 
was to be charged to a person There was a right 
of appeal to the Court appointed for the purpose, 
and that Court decided what had tti be paid. 
[Real, J.: Supposing the right of appeal \» 
reserved, what is to prevent the rate being inade? 
There is an absolute duty imposed on the Board 
to make a rate, and they are not permitted to 
diminish it to less than fourpence. There in no 
time limited for giving notice, and it would give 
rise to a serious difficulty if the mere neglect of a 
clerk to give notice within a particular time should 
relieve persons from the rate.] It might he 
awkward for the Board, but they were instructed 
to give notices and had not done so. [Reax, J. : 
But the Act does not say what time they shall 
give the notice.] [The Chief Justice: And it 
does not say that they shall lose the rates if ther 
don't give the notice.] The two Acts under 
which the Board are levying have been repealed, 
and the question was what rights had been 
reserved. Section 4 of The Divisional Boards 
Act of 1887 preserved existing rights. The Board 
should have been in a position to get in this money, 
and it was clear they were not in that position. 
They had recourse to section 203 of the Act of 
1887, which gave the Board power to amend the 
rate book. [Esal, J. : No doubt, if they could 
recover this money, they would have to amend 
the rate book, even under the old Act. If the 
right to recover exists, the right to amendment 
must also exist.] If, after the rate had been 
struck, certain errors were discovered, the proba- 
bilities would be that the Board would correct 
them, but this correction would apply to one rate. 
After a new rate came in they would have a new 
rate book. If the rates were not due there was 
no power under the Act to recover them. Under 
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the Act of 1887, not only must the rates be 
accrued due, but they must also be payable and 
leviable. If, after the time of the passage of the 
Act, the Board gave notice to a wrong person 
that the rate had been made, they would be de- 
pmed of the right of recovering. In the case of 
The Queen r. The Churchwardene of All Sainte, 
Wigan^ Ic Ap. Ca. 611, there was a provision 
empowering the wardens to recover rates up to a 
period of twenty years. In the present case the 
DirisioDal Board were required to make a rate at 
least once a year, and the policy of the whole of 
these Acts was that they must, as far as possible, 
make their expenditure fit in with their rates. 
They could only borrow money from the Govern- 
ment, and could only get an overdraft equal to 
oue year's iucome. [Beal, J. : The effect of this 
is that they have to make this rate fit the year. 
They cannot make a rate to cover the deficiency 
of the next year,] Bradford Union v. Clerk of 
the Peace of the County qf fVilte, L.B. 3 Q.B. 604, 
shews that Acts are to be construed rigidly. The 
intention of the liOgislature was to allow only a 
reasonable time to elapse, which, it was submitted, 
should be within the currency of the rate — that 
was within the year Section 4 of the Act of 
1887 preserved only the right to recover such rates 
as had accrued due. 

WiUon followed. 

Man^ldf in reply. 

Habdiko, J. : In this action the Yeerongpilly 
Divisional Board sue the defendant Newmab- 
Wilson, for rates alleged to have been due on 
certain land of the defendant's, during the years 
1883 to 1887. The rates for 1883 are abandoned; 
so now they are from 1884 to 1887, so far as this 
demurrer is concerned. [Lillsy, C.J. : They are 
to go with the decision — to abide the event.] 
Uakdino, J. : Yes. The case for the defendant 
is that he never received notice of the valuation 
of the land, or that the rates had been made 
eicept as stated in paragraphs 4 to 9 of the 
stutemeut of defence, which have been mentioned 
ab-eady. ' To this defence of the defendant 
demurrers have been filed, upon the ground that 



it did not appear when the d^endant first became 
the owner of the land. It appears that the 
notices received by the defendant are sufficient 
to entitle the plaintiffs to recover the rates. The 
plaintiffs ako demur to the statement of defence, 
except as to the 2nd and 11th paragraphs thereof. 
There was also a demurrer to a certain part on 
the ground of The Statute of Limitatione^ but 
that has been abandoned. Upon that state of the 
pleadings, the question for decision is undoubtedly 
this: If the rates sued for were made in the 
years in which, they are alleged to have been 
made, and any notices of valuation or demand 
were required by The DMiional Boards Act of 
1887, could such notices of valuation and demand 
be thereafter given and the rates recovered by 
action ? That being the short question for decision, 
we have to go to The DivUional Boards Act qf 
1879, and there we find sections 60, 61, 68, 64, 
and 70, more particularly bearing upon this point. 
In order to make a rate, the Board has, by section 
60, to do one thing every year. That section pro- 
vides for the making of a valuation of all rateable 
property within the division. So that it is upon 
that valuation, whether a correct one or not, which 
the Board have made under section 60, that the 
law requires the Board, under section 63, to make 
and levy rates — to be called a general rate. It 
appears that in these various years the Board did 
make such rates upon such valuations, and we 
think — that is the Court is of opinion — that these 
rates were properly made. It is not disputed but 
that they were properly made, and it is also indis- 
putable so soon as the rate is properly made it 
becomes due, and whether or not it becomes pay- 
able at once is a different question. It certainly 
is a debitum in presenti^ solvendum in futuro. 
That being so, and the rate being made, the latter 
part of section 60 required certain notices to be 
given. In other words, the rate having become 
due on this ordinary valuation set forth in section 
60, the last subdivision of the section 61 provides 
means for the parties to settle how much is due — 
the exact quantum — not whether or no the rate 
itself was due, but the quantum of payment. 
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That being the position of affairs, and notice not 
having been given, there was passed The Divisional 
Boards Act of 1887^ which repeals this Act abso- 
lutely, except so far as is provided in section 4, 
which says: — "That all rights and liabilities 
existing at the commencement of the Act, shall 
continue to be vested in, and may be enforced by 
the Board." Now, as I have said, the rate having 
been made, was due. Therefore, under section 4, 
it was a rate which had accrued due, and coming 
on at the commencement of this Act, was it also 
due and payable? I do not think that it was 
payable at the time, but it is to continue to be so 
due, payable and leviable. The Act of 1887 pro- 
vides that there may be paid to, and received and 
levied, and recovered by the Board, under the pro- 
visions of this Act, rates and all penalties imposed 
under any of the repealed Acts. So that the 
rate being due at the time, it was still due under 
the 1887 Act. The old mode of recovery was 
taken away, and a new mode of recovery under 
the Act of 1 887 provided. So far as that goes, I 
do not think there is any doubt at all. With 
reference to the rest of the appeal, it seems 
so hard that, were it possible to find a way out of 
it, I should strain every point to do it — and I 
have done so. I cannot, however, see a way out ; 
and, feeling as I do that I must go on, I cannot 
help recognizing that there is no saying that is 
truer than '' that hard law makes bad law ;" but 
the argument arising from that must be thrown 
aside, and the strict construction, however revolt- 
ing it may be, must be held on to. Now you 
have it that the rates are due, but you have not 
got that they are payable. But if you go to the 
end of section 4 of the 1887 Act, you find that 
all rights are preserved. Now one of the rights 
under the old 1879 Act was to give a notice and 
to have an Appeal Court if necessary ; and upon 
the exercise of that by the Board, the consequent 
liability of the ratepayer arose and attached. 
Consequently, under the 1887 Act, the right and 
liability — ^the right to give and the liability to 
receive a notice — ^was preserved if properly given. 
The right to have a Court of Appeal appointed 



and the liability to pay rates accrued due con- 
tinued, and under this Act became payable under 
section 4, and recoverable by the process appointed, 
by the Act of 1887. So far as one is able to see. 
the notices and other requirements of the Act of 
1887 have been complied with, and it is not dis- 
puted but what the correct steps to make the 
liability of the ratepayer attach have been taken. 
That being so, the demurrer is to be allowed. I 
may say, as I have said before, I have fought 
against this decision as much as 1 possibly could 
from the beginning, but 1 believe it is the right 
decision. 

LiLLEY, C.J., and Real, J., concurred. 

Demurrer allowed accordingly without costs. 

Solicitors for plaintiffs : Thynne ^ Qoertz. 

Solicitors for defendant: Chambers^ Bruce if 
MeNab. 



BRISBANE CRIMINAL SITTINGS. 



REGD^A V. JOIIKBOK. 

Hardiko, J. 20th November, 1891. 

Criminal Law — Insolvency Act (38 Vie. No. 5), 
ss. 31, 207) — Married Woman— Separate 
Property — Married Women's Property Act 
(54 Vic, No. 9), s. 5, sub. 5. 

A married woman having Beparate property is liable to be 
convicted for an offence under The Inaolvencff Act of 
1874. 
Infobhation against Catharine Mary Agne« 

Johnson, for feloniously quitting the colony within 

four months before the presentation of a petition 

for adjudication, and taking with her property to 

the amount of £50 and upwards, being a married 

woman with separate estate. 

Power and Mansfield for the Crown. Oore 
Jones for the prisoner. 

Harding, J., raised the preliminary question as 
to the liability of a married woman under The 
Insolvency Act. 

Man^eld : The information is laid under sec 
207 of The Insolvency Act. By sec. 81 of that 
Act the provisions of the insolvency laws* apply to 
all debtors resident in the colony. By the Married 
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Women" $ Property Act of 1890^ s. 8, sub. 5, every 
married woman shall, in respect of her separate 
property, be subject to the insolvency laws in the 
same way as if she was unmarried. The prisoner 
had separate property. Eterdetf on Domestic 
Relations, 292 ; Williams* Bankrupted Practice^ 
315, 316; Duffy and Irvine, Married Women* s 
Property Law, 149, 151 ; Re Gardner, 20 Q.B.D. 
249; Holthy v. Eodgson, 24 Q.B.D. 103; Scott 
p. Morley, 20 Q.B.D. 121. 

Habdiko, J., directed the jury, who found the 
prisoner guilty, with a reoommendation to mercy 
ou the ground that the prisoner was not alto- 
gether a free agent in the matter. It was also 
suggested by a juror that a married woman was 
supposed to obey her husband. 

Habbiko, J. : That presumption does not ap'^ly 

in cases of this sort. These women have fought 

for their rights. Now they have got them and 

muBt suffer like men. It is just as well for women 

to know that, having demanded and obtained the 

rights of men, they are subject to the same 

penalties in the event of their transgressing the 

law. A year ago an offence of this nature was 

not a crime under the law, but the Legislature 

had now placed women in the same position as 

men, and they have to suffer accordingly. 

Prisoner sentenced. 

Solicitors for prisoner: Chambers, Bruce and 
McNah, 



NORTHERN SUPREME COURT, TOWNSVILLE. 



IN INSOLVENCY. 



Chubb, J. 18th January, 1892. 

In re edwabd yule lowby, insolvbkt. 
Uet examination by order of the Fall Court. —See ante 116. 
His Honor said : Before proceeding with this 
examination I djBsire to say a few words in 
reference to the remarks of the Full Court when 
making the order for this examination. I do not 
wish to be misunderstood. I am not going to 
criticise the order in the smallest degree. T am 
Iwund by it, I accept it loyally, and intend to give 



the fullest effect to it. Under ordinary circum- 
stances I should receive it without comment, but 
as there is evidently a misapprehension in the 
minds of their Honors as to the position taken up 
by the Northern Judges in the matter, I feel it 
incumbent on me to remove it. The remarks I 
made when declining to act in the first instance 
could surely not have been brought to the notice 
of their Honors — ^if they were, then, either I made 
my meaning obscure or they were clearly mis- 
understood. In the first place, neither my brother 
Cooper nor myself had or expressed any doubt 
(as assumed and suggested by their Honors) as to 
our power to adjudicate on the order, if we had 
thought it proper under the circumstances to do 
so We thought that the learned Chief Justice 
had not the power to make the order in that form. 
I took my stand solely upon the form of the order 
and upon the case of In re TkimhuU^ 2 Q.L.J. 181, 
cited to their Honors by the Solicitor- General, and 
upon another case, not cited, In re a Commission 
from the Probate Division, England, reported in 
the same volume, p. 187, which was a decision by 
the learned Chief Justice. The Northern Judges 
thought the order was (possibly per incuriam) 
mandatory in its terms (not intentionally dis- 
courteous), and that as the Northern Court was a 
distinct Court of Insolvency (in which opinion His 
Honor Mr. Justice Harding apparently concurs, 
see his judgment) and no request to it to exercise 
jurisdiction, as required by the section of 2%« 
Insolvency Act read and commented on by His 
Honor Mr. Justice Harding, was contained in or 
accompanied the order, it was our duty, both upon 
principle and the authority of the cases mentioned, 
to refuse to give effect to it. The Full Court, 
however, has decided that we misread the order, 
and that it was not mandatory, but permissive ; 
therefore, there is no more to be said about it, 
except this, that I presume, as their Honors have 
not said so expressly, that we must consider that 
the request to exercise jurisdiction is to be found 
in the order itself. I cannot, for the life of me, 
understand how their Honors, The Chief Justice 
and Mr. Justice Beal, could have got into their 
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heads the idea that the Northern Judges imputed 
any discourtesy to The Chief Justice in the matter. 
Nothing was further from my thoughts, and I 
certainly neyer made any such charge, or intended 
it. I dealt with the question purely in the abstract, 
and if anything I said could have conveyed such 
an impression I am very sorry for it. I say this 
because I think that a judge who would refuse to 
exercise his judicial functions for such a reason 
would, in my opinion, have a very narrow concep- 
tion of the dignity and responsibilities of his office, 
and therefore I cannot allow such an impression 
as regards myself to exist without contradicting it. 

Report of J. B. Hall, Official Trustee in Insol- 
vency, dated 29th December, 1891, was read. 

Edward Yule Lowry, sworn and examined by 
Mr. Leu, swore to memorandum form 86. 

Examination dosed. 

Solicitors for insolvent : Q, A. B6bert9 Sf Leu. 



Chubb, J. Feb. 10th and 24th, 1892. 

In re dobib, nrsoLVBirr. 

Ex parte tubneb, tbustee. 

Insolvent — Appropriation of salary to pay credi' 

tors — Insolvency Act (38 Vie, No, 6) s. 104, 

rr. 38, 155, J", 65, 66. 

This was an application by the trustee for an 
order under section 104 of The Insolvency Act for 
payment by the insolvent of part of his salary to 
the trustee for the creditors. 

Macnauyhton for the trustee. 

It appeared that the insolvent had been served 
with the notice prescribed by rule 155, form 65, 
only. 

His Hokob said that copies of the affidavits 
should have been served with the notice. 

Maenaughton submitted that in this proceeding 
this was not necessary, because the insolvent's 
financial position was peculiarly within his own 
knowledge, and the affidavits would give Jiim no 
more information than he already possessed upon 
that subject. 

His Honob referred to rule 38, and made 
an order calling upon the insolvent to show 
cause why an order should not be made for pay- 



ment to the trustee of £15 a month from 
salary, and directed copies of the affidavits to be 
served with the order. 

This having been done, Roberts, for the inaol- 
vent, now showed cause. 

It appeared from the affidavits that the insolrent 
was surgeon and physician to the third section of 
the Cairns-Herberton railway line, under a monthly 
engagement with the contractors. His salary «a5 
£30 a month, out of which he had to suppl? 
necessary medicines, &c.; that he had the right of 
private practice, whic^ produced about £60 a 
year ; that the supply of medicines, &c , for the 
line was about £100 a year, leaving a net income 
of £320 a year. Out of this the insolvent gare 
his brother — a student at King*s College, London 
— £10 a month to assist him in maintaining him- 
self there, and that he lived upon the renuuning 
£200. 

Boherts submitted that under these circum- 
stances no order would be made. 

His Honob, without calling upon McNaughton 
to reply, said he would make an order which he 
thought, to use the words of the section, would be 
" just " upon the evidence. If the insolvent could 
manage to give his brother £120 a year, he did not 
require more than the remaining £200 to live 
upon. That being so, he thought that the crediton 
had a prior claim to the brother. It was no doubt 
a brotherly act to help the student in London, but 
insolvents must be just before being generous. 
The £10 a month must go to the creditors inetead 
of to the brother. 

Order accordingly for payment to the trustee 
by the insolvent out of his salary of £10 a month 
to be applied in payment of the creditors. Pay- 
ments to commence on March 1st following, the 
trustee-^s costs of these proceedings (including 
counsel and solicitor, rule 99) to be allowed, 
t«xed, and paid out of the first moneys received 
under the order. 

Solicitors for trustee : Daly and Beaumont. 

Agents for E. A. Milford, Cairns. 

Solicitors for insolvent: Q. A. Roberts Sf Leu. 

Agents for E. D. GrahaA, Cairns. 
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. NORTHERN SUPREME COURT, TOWNSVILLE. 



Chubb, J. 24th February, 1892. 

HBNDER80H, APPELLANT, t. IffACDOKALB, P.M., 
AND MCCIERNAK, RESPONBEXTB. 

Juiticeg Art (50 Vic. No. 17), mm. 181, 182— 
Summary jurittdietion — Receiving stolen goods 
—Larceny Act of 1865, ss. 4, 96, 102. 

In cases of receiving itolen property, the sammary juris- 
diction of justices is restricted to the speoifio cases 
covered by section 102 of The Larceny Act, 

A summary conviction for receiving stolen shutters 
quashed. 

Thts was a motion under section 209 of The 
Jwttices Act of 1886, to quash a conviction. 

Jameson, for the appellant, moved the rule 
absolute. 

Ross, for the respondent, J. G. Macdonald, P.M., 
showed cause. 

HcKiernan, the other respondent, showed cause 
against costs only. 

llie facts of the case were that on the 19th of 
January last two wooden shutters, the property of 
ATcKiernan, were found by a police constable, 
armed with a search warrant, upon the verandah 
of the appellant's dwelling. Appellant told the 
constable that he did not claim them, or know 
whose they were, that they were brought there by 
his son the afternoon before, while he was from 
home, and that on his return he saw them there. 
The shutters were last seen upon McKieman*s 
shop on the 16th, and were missed on the 18th 
January. The appelhint's son, called for the 
defence, corroborated his father's statement and 
said that he found the shutters upon the bank of 
a creek about one hundred yards from the shop. 
Appellant's wife swore to tlie son bringing the 
shutters home. The appellant was charged with 
larceny and, electing to be tried summarily, was 
convicted of receiving the shutters and fined. 

Chubb, J. : The appellant was tried summarily 
hy the Police Magistrate at Townsville under 
sections 181 and 182 of The Justices Act of 1886, 
for the larceny of two wooden shutters, under the 
^alue of 40s., the property of McKieman, and 
was convicted by the Justice of feloniously 



receiving thj9m knowing them to have been stolen. 
The rule granted by me to show cause why the 
conviction should not be quashed contains two 
grounds, vik* : (1) No evidence to support the con- 
viction ; (2) That this offence is not punishable 
on summary conviction. On the first ground I 
am against the appellant. The Justice was evi- 
dently not satisfied with the account given by him 
as to how he became possessed of the property, 
consequently the presumptive evidence of guilt 
arising from the recent possession of stolen 
property was not rebutted, and there was, there- 
fore, some evidence, though slight, upon which he 
could convict. I do not think that upon that 
evidence I should have come to the name conclu- 
sion, but 1 cannot go so far as to say that the 
Justice was wrong. It is not enough to say that 
the evidence was weak or conflicting, or that this 
Court might have come to a different conclusion — 
the rale is that, as the Justices are the judges of 
the facts, their finding will not be reversed unless 
it clearly appears that they are wrong, or, to put it 
in other words, that there was no reasonable 
evidence to support the conviction. It cannot, 
therefore, be disturbed on this ground. On the 
second ground a question of the construction of 
the Statute is involved. The question is whether 
the offence of receiving stolen shutters can be 
dealt with summarily by Justices. Having regard 
to the provisions of sections 181 and 182, and to 
the offences there enumerated, one would, I 
think, expect to find the cognate offence of 
receiving stolen property amongst them, but a 
careful reading of them does not disclose any 
express mention of that offence. If, therefore, it 
is covered by the scH^tions, it must, I think, be 
found, if anywhere, implied in sub-section 2 of 
section 181 as an offence *' declared to be punish- 
able as simple larceny." Now the offence of 
simple larceny is, by section 4 of The Larceny Act 
of 1865, punishable at the discretion of the Court 
by penal servitude for three years or imprisonment 
not exceeding two years with or without hard 
labor, &c., whereas the punishment for the offence 
of receiving is, by section 96 of the same Act, to 
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be at the like disc^reiion penal servitude for any 
term not less than three or more than fourteen 
years, or similar imprisonment, Ac, as in simple 
larceny. Here, therefore, it is patent, without 
more, that receiving is not *' punishable as* simple 
larceny,'' which words I understand to mean 
'* liable to the same punishment/' The counsel for 
the respondent, however, relies upon section 102 
of the Act, which provides that where the stealing 
of property is by this Act' {Larcenj^ Act) punish- 
able on summary conviction, the receiver of such 
property, knowing the same to be unlawfully come 
by (this expression is pcH^uliar) shall be liable, on 
summary conviction before Justices, to the same 
punishment as the thief would be. Counsel for 
the respondent has failed to point out, and I have 
been unable to discover for myself, that the steal- 
ing of shutters is by this Act made punishable on 
summary conviction before Justices ; if this is so, 
therefore the offence of receiving shutters cannot 
by virtue of section 102 be so punishable. There 
is a number of things specially named in the Act, 
the stealing of which is made punishable *' as in 
the case of simple larceny," \o which the provisions 
of section 102 apply, but shutters are not included 
in them — see for example sections 26, 32, 33, 36, 
37. Then (apart altogether from The Justices 
Act) is there any other statute which makes the 
stealing and receiving of shutters punishable on 
summary conviction ? I cannot find any, and the 
research of counsel has produced none. It appears 
to me, therefore, that the offence of receiving in 
this case is not within the summary jurisdiction of 
justices, and that the Police Magistrate was wrong 
in so dealing with it. The result is curious, because 
if he had convicted the appellant of stealing the 
shutters, the conviction would have been good 
under The Justices Act. In cases of receiving 
stolen property, the summary jurisdiction of 
justices is, therefore, in my opinion, restricted 
to the specific cases covered by section 102 of The 
Larceny Act^ consequently this conviction must be 
set aside, but, under the circumstances, without 
costs. It may be, and probably is, a casus omissus 
on the part of the draftsman, as the addition of 



the words, **or the offence of receiving stolen 
property the stealing of which would be simple 
larceny," at the end of subsection 2, of section 181, 
would have covered the poit.t. A comsequential 
amendment would, of course, be necessary in section 
182. Order absolute to quash the conviction 
without costs. 

Solicitor for appellant : E. J, Forrest. 

Solicitor for respondent P.M. : C. Seltcyn Smith, 
Northern Crown Solicitor. 



CIVIL COURT. 
Harding, J. I9th February, 1892. 

STANFIELD V, OUOOH AND ANOTHBB. 

Marriage Settlement — Mistake — Beef ijicat ion. 

The female plaintiff directed one R. G. W. to have a 
marriage settlement prepared enabling her *^to do 
what she liked with her property." R. G. W. gave 
instructions for the preparation of settlemeot, giving 
her a life interest in the rents and profits, and 
enabling her to occupy the said land. Such settle- 
ment was duly executed by the female plaintiff and 
her husband, the male plaintiff, under the mistaken 
belief that it contained a power for the female plain- 
tiff to do as she liked with her property. 

Held, the settlement should be rectified to accord with 
the actual intention of the parties, and an order wai 
made for the insertion of a trust to sell, mortgage, 
demise, and otherwise dispose and deal with the 
property. 

Torre v, Torre, 1 Sm. and Giff. 518, followed. 

Action for rectification of a marriage settle- 
ment. 

The facts appear from the judgment. 

Gore Jones for the plaintiffs; Qroom for de- 
fendants. 

Harding, J. : This is an action by Mr. and Mrs. 
Stanfield against Messrs. G-room and Wonderley, 
trustees of the settlement executed on their mar- 
riage, for its rectification, under the following 
circumstances. At the time when Mrs. Stanfield 
gave instructions for the settlement she was 
seized for an estate in fee simple of an allotment 
of land in Toowoomba. Her husband settled 
nothing. By the settlement datel the L7th of 
March, 1890, Mrs. Stanfield's land was conrejed 
to the defendants upon trust for her for life for 
her separate use, and thereafter upon trust for 
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her iBsue, and otherwise not necesaarj to be 
further referred to. The settlement contained 
powers to the trustees to sell with her consent 
and to invest the proceeds, and to pay the income 
to the persons who would have been entitled to 
the rents of the land if not sold. 

The plaintiffs allege that they intended when 
they executed this settlement that the land should 
be 80 settled that Mrs. Stanfield should, during 
her marriage, be able to do what she liked with it ; 
and the questions for my decision are — (1) Has it 
been shewn by proper -evidence that such was 
actually the plaintiffs' intention P (2) Does the 
settlement correctly represent that intention ? In 
other words, has there been a mistake? The 
second question must clearly be answered in the 
negative. The title to relief, then, depends upon 
the first question being answered in the affirmative. 

In considering the first question, I have to be 
satisfied that the intention is proved by proper 
evidence. The Common Law £ule has established 
that parol evidence is not receivable to vary, add 
to, or subtract from a valid written instrument. 
But Equity grants relief on clear proof of mistake, 
notwithstanding that it is made out by parol evi- 
dence, and even though there is nothing in writing 
to which parol evidence can attach ; but when the 
proof is by parol evidence without writing, it must 
be strong, irrefragable, of the highest nature — in 
short, the clearest possible proof. 

The cases as to rectification of settlements are 
very numerous. As to the nature of the rectifica- 
tion effected, perhaps that of Torre v, Torre, 1 
Sm. and Giff. 518, is the nearest to the point. 
There the comphiint was that a married woman's 
power over her separate estate was controlled by 
her settlement contrary to her intention and ex- 
pressed wish prior and down to the time when she 
contracted her marriage, and contrary to the 
representation made to her, on the faith of which 
she executed the deed. The settlement contained 
the usnal chiuse against anticipation. It was 
proved that her wish was to reserve to herself the 
same power over her property which she then had, 
and the settlement was rectified. 

T 



The evidence went to show that in February, 
1890, Mr. and Mrs. Stanfield were contemplating 
marriage, and that the defendant Wonderley, a 
clerk in the employ of Messrs. Hamilton and 
Hamilton, of Toowoomba, a friend of Mrs. Stan- 
field, spoke to her about making a settlement on 
her marriage ; that she asked him if she could do 
what she liked with the property if a settlement 
was made, and that he said yes ; and that it was 
arranged between them that he should write her 
a letter on the subject to shew to her husband, 
which he did. In this letter he wrote — '* It is 
always prudent to provide at the proper time 
against misfortune, and to secure what will always 
bo at any rate a living for a man and wife." She 
shewed the letter to her husband, saying she 
would have a settlement made so that she could 
do what she liked with the land, and asked him to 
reply to the letter if he was agreeable. Mr. 
Stanfield, on the 2nd of March, 1890, wrote to the 
defendant Wonderley that he concurred with his 
suggestion. The defendant Wonderley says she 
had a second conversation with him, and said — 
*' I suppose I shall be able to do what I like with 
the property ;" and that he said, " Fes, you can ; 
you'd better have it settled.*' Upon this defend- 
ant Wonderley instructed Messrs. Hamilton and 
Hamilton to have a draft made containing the 
usual clause in a marriage settlement. The draft 
was made and sent by defendant Wonderley to 
Mr. Stanfield on the 10th of March. In conse- 
quence of fioods, it was only delivered to him on 
the 15th, the Saturday before the marriage took 
place on Monday, the 17th. He immediately 
took it to Hamilton's office in Brisbane without 
reading it, where he saw Mr. Fred. Hamilton, 
who knew nothing about it before. He told him 
he was going to be married on Monday, and that 
he would like the settlement executed before the 
marriage and to have it engrossed. Mr. F. 
Hamilton states that he then read the draft to 
Mr. Stanfield ; but this he denies, though he admits 
that some alterations were made in it consequent 
on the interview. These appear to have referred 
to the insertion of a power to appoint two trustees, 
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and to the extension of the power of investment 
to propartieis in all the Australian colonies. 

On the 17th of March, Stanfield called on Mr. 
F. Hani'dton at about half-past ten a m. Mr. F. 
Hamilton produced the settlement and read it. 
Stanflel I says that Hamilton asked him what he 
wanted in it, and that he said '^ he wanted it made 
so that she would have complete control over her 
own property, and that in no way could his 
creditors come upon it." Hamilton went on read- 
ing it, and Stanfield sail, '' I don't understand all 
the legal phraseology ; if what I said is contained 
in the settlement that will be sufficient;" and that 
Hamilton replied, '^That's the whole purport of 
the deod.'' Hamilton denies making this reply, 
and < says that Stanfield did not make the state- 
ment about his wife*s contr jl over the property, 
that he said nothing about it ; but Mr. F. Hamilton 
says that he might have used those words at the 
end of the interview in reply to a remark of Mr. 
Stanfield. Stanfield executed the deed and left. 

Mrs. Stanfield, who never saw the draft, arrived 
at Hamiltons office ab^ut twelve. He did not 
read the deed to her, but says he explained to her 
that it gave her a life interest first, and then 
afterwards was in favour of children, and went 
through the whole deed paragraph by paragraph. 
The settlement contains a power to sell, but Mr. 
Hamilton says he did not tell her if the land was 
sold she had no power to keep the proceeds for her^ 
own use, or that there was no power to convey the 
land by mortgaging. Mr. Hamilton says she gave 
him the impression that she knew all about the set- 
tlement before she came to him, aad that she might 
have thought the deed only bound her as long as she 
chose. She says that she said to Hamilton — and he 
does not deny it — ** that she supposed it was all 
right, as Mr. Wonderley understood what she 
wanted." She executed the deed and left, and the 
plaintiffs were married at 3.30 that afternoon. 

Both the plaintiffs insist that they executed the 
settlement under this mistake. 

Evidence was given that within two mouths of 
Iho marriago the plaintiffs were very badly in 
want of money, and that on applying to the 



trustees to raise money on the property by mort- 
gage, they for the first time discovered that die 
settlement was in the form in which it wa^ 
executed, and was not in the form of their alleged 
intention. This evidence I have found it uauecw- 
sary to use further than for the purpose of shewiuj; 
that the plaintiffs have not been guilty of laches. 

As to Mrs Stanfield, on the whole I think that 
she relied on the defendant Wonderley and the 
instructions that she gave to him, and that Mr. F. 
Hamilton, not kno ving of these instructions, did 
not make it clear to her that these instructions 
had not been followed. 

With respect to Mr. Stanfield, he had agreed 
with Mrs Stanfield that a settlement of her pnv 
perty should be made, so that she should hare 
absolute power over it. At his interview witli 
Mr. Hamilton, Mr. Hamilton stated that Mr. 
Stanfield seemed to know all about it, and I con- 
sider that what he intended was the same as his 
wife, and that he did not know that the settlement 
differed from that. 

From the above considerations it follows that 
the first question I raised must be answered iu 
the affirmative. Under these circumstances there 
must be— 

1. A declaration that the settlement is not con- 
formable with the intention of the plaintiffs, or 
with the agreement between the parties prior \o 
the marriage ; that the land was to be so settled 
that she should be able to do what she liked with 
the property, notwithstanding the marriage. 

2. That the settlement ought to have contained a 
trust to sell, mortgage, demise, and otherwise dit»pt>se 
and deal with the property upon the request of the 
female plaintiff in manner requested by her, and to 
pay to her the proceeds for her separate use. 

3. Let the settlement be rectified in conformity 
with these declarations, and let a copy of this 
order be endorsed thereon. 

4. Let the costs of all parties be taxed as 
between solicitor and client, and paid out of the 
trust estate. 

Solicitor for plaintiffs ; Pritchard. 

Solicitors for defendants : Hamilton Sf Hamlion. 
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FEBRUARY SITOHGS OF THE FULL COURT. 



BILBY r. UABTLBY AND OTHEBS. 

Oriminal law — Intimidation — 6 Geo, /F, c. 129^ 
s. B— Effect of 9 Geo. IV, c. SB^Excessive 
fine — Amendment — Justieee Act {50 Vic, 
No. 17) M. 173, 174, 214, 223, 225. 

B was conrictod on a charge of iiitimidation under 6' Oeo. 
JVy c. 129, 8. 3. Certain nhearera, besides B, were 
endeavouring to raipe subscriptions for the defence 
of some fellow labourers then committed to trial. 
B and another shearer, asked some free labourers to 
subscribe to the fund. They refused to do so. B 
then said ** If you come here to dinner I'll chuck 
you out," and made use of very foul language. The 
free labourers were also told if they came into tea 
they would be very roughly handled. They con- 
sidered their lives in danger, and complained to the 
manager of the station. The justices fined B £10 and 
£25 12s. 8d. for costs, in all £35 128. 8d., or in 
default three months' imprisonment with hard labour. 

Held, that the language used amounted to intimidation ; 
that the fine was excessive under section 173 of The 
Jiutices ^c<, in as much as the defendant would Ije 
liable to imprisonment for six months under section 
174 of that Act, while the greatest term of imprison- 
ment under 6 Oeo, IV, c. 129, was three months, and 
that the fine must be reduced to £4 19s. ll}d., and 
the conviction be upheld. 

'>' Oto. IV, c. 129, is applicable to Queensland. The 
effect of 9 Oeo, IV, c. 83, discussed 

MoTioy for a rule absolute quashing the coll- 
ection of Frederick Bilby, a shearer, before 
Me^ra. W. J. Hartley, P.M., and P. J. Phillips, 
J.P., at Blackall, 22nd of September last, on a 
charge of intimidation, on the grounds that the 
justices had no power or authority (1) to impose 
or order payment of a fine ; (2) to impose or order 
pavment of a fine with alternative imprisonment ; 
{^) to order the payment of the sum of 7s. 8d. 
for costs; (4) to order the payment of the sum 
of £15 158. costs of witnesses* travelling ex- 
penses ; (5) to order payment of the fine of £10 
lOs. ; (6) to impose the penalty and imprisonment 
ordered; (7) that the statute 6 George IV, c. 
129, is not in force in the colony of Queensland ; 
(S) that there was no evidence before the justices 
of intimidation under the lastmentioued statute. 

^illey, and Gonlan. to move absolute the order 
«»«; BirS. W. Grijpth, Q.G., A.G., Byrnee^S.G., 
and W. A D. BeU, for the Crown. 



Lilley : The facts of the case are these : Prior 
to September 9th, 1890, certain persons were com- 
mitted for trial i^t Bockhampton for cutting Ebor 
Creek Bridge. The shearers in the western parts 
of the colony, of whom Bilby was one, were rais- 
ing subscriptions for the defence of the prisoners, 
.and to get them witnesses and food during the 
! time they awaited trial. This was being done at 
Terrick station, near Blackall, where Bilby was 
working. On the morning of September 9th he 
and Turbot asked certain free labourers at the 
breakfast table to subscribe. The evidence at the 
prosecution was as follows: Turbot said, "Do 
any of you fellows refuse to pay Gs. lOd. towards 
defraying the rations fund of the shearers await- 
ing trial at Bockhamptou over the Ebor Creek 
affair." Allis said, '*! refuse to pay,'' and so 
did Oakdeu and Biding. Turbot then went to his 
mates amongst the unionists, who refused to eat 
at the same table as the free labourers, and said, 
'^ Here's these men refuse to subscribe. I'll make 
one to chuck them out" Bilby went over to the 
three and said, "Do you refuse? All the rest 
have paid." Allis replied, " I refuse." Bilby 
said, " Then don't come here to dinner ; if you 
do I'll chuck you out." At midday they all went 
to their dinner as usual, when Turbot produced a 
number of lists for the men to sign for the ex- 
penses of the witnesses. Turbot asked Allis to 
sign, and he refused. Turbot again said to his 
mates, " Here are three men who won't sign, I'll 
make one to chuck them out." Bilby said to 
Allis and Oakden, "If you come to tea you will 
be chucked out," and Turbot added, I'll make one 
to chuck them out as fast as they come in." At 
tea time the three went for their tea, and found 
nothing had been left for them. Turbot said, 

** If any of you come in you will be 

handled." Allis accordingly considered his life 
was in danger. He went over to Sutherland, the 
overseer, and had his tea with him. The next day 
Allis spoke to the manager, and he advised him to 
seek the protection of the law. The overseer also 

spoke to Bilby, who refused " to cook for the 

scabs." Allis subsequently laid au information 
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against Bilby under section S ot 6 George TF^ c. 
129. That section proyided that eyery person 
who by violence, threats, or other means, in- 
timidated another, should, on conviction, be sen- 
tenced to imprisonment, or be imprisoned for any 
time not exceeding three months, with hard labour. 
Under section 173 of The Justices Act, power 
was given to a magistrate to substitute a fine for 
imprisonment, to any amount not exceeding £25, 
provided the amount should not be such as would 
subject the offender, in default of the penalty, to 
any greater term of imprisonment than that to 
which he was liable under the Act authorising his 
imprisonment. In this case the period of im- 
prisonment fixed by the section of The Act of 
Qeorge TV was three months. The justices, how- 
ever, fined Bilby £10 and £25 12s. 8d. costs, or 
in all £85 12s. 8d., or in default three months' 
imprisonment with hard labour. Among the 
costs they included the expenses of Bilby's 
commitment (in the event of his not paying 
the fine), and of his conveyance from BlackaU 
to the Kockhampton Oaol. Under section 174 
of The Justices Act they had no power to in- 
flict a fine of more than £5, because if they 
had imposed a greater fine they would have sub- 
jected the offender to a term of imprisonment 
exceeding the three months which he was liable to 
under The Act of Qeorge IV, [Habdino, J. : 
They only gave him three months ] That was so; 
but they made him run the risk of getting six 
months, because by imposing a fine of more than 
£5, they laid him open to imprisonment for six 
months. They also ordered him, in default, to pay 
the costs of his commitment and conveyance to 
Bockhampton G-aol. Those costs were an un- 
ascertained amount, and it would have been 
possible for Bilby's gaoler to have kept him in 
prison for an indefinite time, and to have made 
him pay an indefinite amount. [Eeal, J. : They 
first impose a fine, and if he does not pay they 
make an order for his commitment, but before 
that is carried out, the amount he has to pay has 
to be specified in the warrant of commitment.] 
I object to all the findings of the justices, and 



maintain that the statute of Qeorge IV did not 
apply, and that there was no evidence under it of 
intimidation. 

Griffith, Q,Q., A.G, : The Solicitor-General and 
myself are here because this case raises matter? 
of great importance. It raises the question of 
whether a statute was in force in the colony 
which was supposed to be in force, and under 
which persons had been deprived of their liberty. 
If the statute was not in force, the sooner that 
was made clear the better. Certainly we are 
not in court to discuss a question of form in con- 
nection with this conviction. We are here on 
behalf of the Crown to assist the court to come to 
a conclusion on the matter, and not on behalf of 
the respondent. [Habdiitov J. : If this conviction 
is bad in form, you may never get to the other 
question [The Chirf Justice: I doubt very 
much whether you could amend the conviction 
under the statute in this case.] The rule raised a 
question of great importance, and we are here to 
meet it, but now there appears to be a technical 
defect on the face of the conviction. [Hajkdixo, 
J. : All the sentences under this Act have expired 
a long time ago, and there cannot be any person 
suffering under it now.] 

Lilley : The Bockhampton men were not sen- 
tenced under that Act, but under common law. 

HABDnro, J. : There was a great parade at first 
of this sort of thing, and I looked at George IV, 
but I did not use it in any shape or form. I 
always carefully avoid anything which may possibly 
bum my fingers. 

The Chief Justice: If it turns out that 
George TV is touched upon by anyone, if neces- 
sary we will decide it ; but we may never get to it. 

The Attomeg- General : On the question of 
amendment, provision was made in sections 213, 
214, and 228 of The Justices Act to correct con- 
victions and impose a proper penalty. Section 
228 laid down that " when on a conviction there 
is some excess which may (consistently with the 
merits of the case) be corrected, the conviction 
shall be amended accordingly, and shall stand good 
for the remainder." The amount which the 
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justices had power to impose was not more than 

£5, and there was some doubt whether it must 

not be less than £5. Under the scale given in 

section 174 it must be less. [The Chief Justice : 

We are inclined to think that the amount ought 

to be reduced to £4 IQs. llfd. At present we 

relieye of the burden of the question of excess.] 

1 do not pretend that there is no excess. [The 

Chief Justice : No, that is clear. The action of 

tlie justices would have exposed the man to six 

months* imprisonment instead of three. The fine 

is a most excessive one, and ought to be reduced 

to £4 198 ll|d.] Then the main question is 

whether the statute is in force in the colony. I 

contend that the statute is in force. It had been 

suggested at one time that it applied only to the 

rules of practice in the Court. [The Chief 

Justice : It was suggested by Lord Chelmsford, 

but never seriously argued. It was not even an 

obiter dictum.] The administration of justice had 

gone on since that, and all the laws of England 

relating to property and to criminal matters, so far 

as thej could be applied to the conditions of the 

colony, are in force here. Blackstone, in his 

definition of those statutes, said: "that so much 

of them remained in force as were applicable to 

the circumstances and conditions of the colony in 

which it was sought to apply them." 6 George 

IV, c. 129, is a statute applying to criminal 

offences; 9 George IV, c. 83, which repealed 

many Acts relating to workers, extended such 

statutes as were applicable to the condition and 

circumstances of the colony. [Habdino, J. : All 

the labour laws against labour were repealed, but 

not this one.] My contention is that 6 George 

IV, c. 129, being a law relating to the liberty of 

the subject, and for protection of the subject 

from violence to his body, and what was akin to 

intimidation in my mind, is one applicable to the 

conditions and circumstances of the colony. In 

the case of Begina v. Druift, 10 Cox, C.C. 592, 

Lord Bramwell said " that there was no right in 

this country under our laws so sacred as the 

right of personal liberty. No right of property 

or capital, about which there had been so much 



declamation, was so sacred or so carefully guarded 
by the law of this land as that of personal liberty. 
They were quite aware of the pains taken by the 
common law — by the writ, as it was called — of 
habeas corpus, and supplemented by statute, to 
secure to every man his personal freedom, that he 
should not be put in prison without lawful cause, 
and that, if he was, he should be brought before a 
competent magistrate within a given time, and be 
set at liberty or undergo punishment. But that 
liberty was not liberty of the body only. It was 
also a liberty of the mind and will; and the 
liberty of a man's mind and will to say how he 
should bestow himself and his means, his talents, 
and his industry, was as much a subject of the 
law's protection as was that of his body. Gener- 
ally speaking, the way in which people had 
endeavoured to control the operation of the minds 
of men was by putting restraints on their bodies, 
and, therefore, we had not so many instances in 
which the liberty of the mind was vindicated as 
was that of the body. Still if any set of men 
agreed among themselves to coerce that liberty of 
mind and thought by compulsion and restraint, 
they would be guilty of a criminal offence, namelyi 
that of conspiring against the liberty of mind and 
freedom of will of those towards whom they so 
conducted themselves." And he laid it dowji as 
clear and undoubted law " that if two or more 
persons agreed that they would by such means co- 
operate together against that liberty they would 
be guilty of an indictable offence." That was the 
common law of the offence which had been re- 
enacted by 9 George IV, c. 83. If any serious 
argument is to be made that the language used is 
not intimidation, I refer to this case. The lan- 
guage used is stronger than any previously 
reported. No decent person could remain on the 
station and submit to it. [Real, J. : If it were 
applied to me, and there were a great number 
there, I should provide myself with a pistol. I 
would rather pay the Os. lOd. than have it applied 
to me.] Most men would prefer to pay 6s, lOd. 
rather than submit to such language. This was a 
criminal offence under 6 George IV, c. 129, and 
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re-enacted as such by 9 Oeorge JF, c. 83. The 
former statute was equally applicable to New 
South Wales as to any other place. It was an 
Act for the liberty of the subject, and therefore, 
came within the words of the statute which brought 
such laws into force as were applicable to the cir- 
cumstances and conditions of the colony. [The 
Chief Justice : I think the offence comes under 
the 3rd section of the Act, and would affect the 
mind of any reasonable being.] Under that sec- 
tion, it was held in O^Neil v. Longman, 4 B. <& S., 
376, that asking a man whether ho intended to 
remain in a shop after the others had gone out on 
strike, and have his name circulated throughout 
England, was an offence. [The Chief Justice : 
Very likely. In the old days tradesmen had 
travelling cards allowing them to visit town after 
town until they gradually worked their way to 
London. Such a thing would seriously affect 
them. There is nothing either on the face of the 
statute or in the circumstances of the colony to 
make 6 Oeorge IV exceptional.] No. It is an 
Act that applies to all trades for the protection of 
property, and therefore comes within the laws of 
the colony. On the merits the matter entirely 
fails. 

Byrnes, S.O. : If the statute 9 Oeorge IV, c. 
83, came into force in New South Wales, and 
remained in force in that colony, it would of 
course have come into force here by virtue of The 
Constitution Act, section 33. In WehVs Imperial 
Law and Statutes, p. 4, a dictum of Blackstonc is 
quoted. " Colonists carry with them only so 
much of the English law as is applicable to their 
own situation and the condition of an infant 
colony ; such, for instance, as the general rules of 
inheritance, and of protection from personal in- 
juries." [Haedino, J., referred to Ycap Cheap 
Neo v. Ong Chang Neo, L.R. 6, P.C. 381.] This 
was a statute designed to protect men from in- 
timidation and violence, and it would be introduced 
into the colony with civilisation. [Harding, J. : 
A considerable portion of criminal laws are statu- 
tory, and can be applied to the colonies. Those 
in reference to the king, for instance. If there 



can be special statutes provided for the king, why 
not provide them for individuals?] That argu- 
ment is unanswerable. 

Lilley, in reply : To decide whether 6 Oeorge 
TV, 129, was applicable to the colony, we must 
look at the state of New South Wales at the 
time it was passed. From the Acts quoted I will 
show that the condition of labour in that colony 
then was entirely different to what it was in Eng- 
land. At that time it was not competent in New 
South Wales for employers to engage apprentices 
until they passed an Act for that purpose. That 
Act happened to come into force only eight days 
before 9 Oeorge IV, 13, wa« passed in England. 
The English statute was passed to remedy the 
previous laws which were found to be inapplicable 
to the state of affairs then existing amonpit 
tradesmen. [Harding, J. : Would not the same 
observations apply to the Magna Charta ?] Xj^. 
Magna Charta protected all England, without 
applying to any particular class. 6 Oeorge IV 
was passed to deal with labourers only. By \U 
preamble it could be seen it was specially intendeil 
for local purposes. In 1828 the majority of the 
workmen in New South Wales were couvict««. 
[Harding, J. : Surely you don't contend that 
when New South Wales was made free people 
could only come to the colony subject to convict 
laws ?] Would this Act then relate to a combina- 
tion amongst criminal classes ? [Harding, J. : 
No. When 9 Oeorge IV, 83, was passed, it 
applied to free people.] 9 Oeorge IV, No. 9, 
which was passed in New South Wales years 
after No. 6, was the first Act to deal with 
labourers in the colony. In the preamble it says: 
" Whereas as many Acts are not applicable to 
New South Wales." That shows what the people 
thought then, [Real, J. : 9 Oeorge IV, 9, deals 
with the relations of masters and servants, and 
not with labourers' relations amougst themselves. 
[The Cuikp Justick: Then that Act would not 
help us much.] 9 Oeorge IV, No. 8, provides 
for employers engaging apprentices in New South 
Wales. If people brought the laws of England 
with them, what was the use of passing this Act ? 
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[Rsix, J.: You can hardly make out that the 
laws do not applj to the colony when the legisla- 
ture states they shall apply.] It has heen held 
that before you can say 9 Oeorge IV^ 83, applies, 
you must look at the circumstauces of the colony. 
Otherwise, you cannot say that the Act is applica- 
ble. That is the ruling in the Penang case of Ye 
Ap CheeahNeo v. Ong Cheng Neo, L.R. 6, RC. 381. 
I contend that the circumstances of the colony 
were so entirely different at that time, that the 
old English Act could not apply. The first 
Masters and Servants Act in England was 9 
George IF, c. 9. [The Chief Justice: The 
Masters and Servants Act before that was the 
whip.] 9 George IV^ c. 83, also dealt with mas- 
ters and servants, and absconders, besides dealing 
with servants against servants. The very neces- 
sity of passing an Act like 8 George IV, shows 
that No. 9 did not deal with the colonies. In 
Wlkher V. Kume, 129, 7 H.L, 124, it was held 
that the statutes of mortmain did not apply to 
the colony of Grenada, there being no special 
circumstances therein for such application ; and 
it was also held that 9 George IF, c. 83, had 
not local application, although the subsequent 
opinions on this point went the other way. Again 
6 George IV, c. 129, prescribed a remedy in cer- 
tain courts which had not similar courts in New 
South Wales, 

8ir S. W. Griffith : 9 George IV empowers the 
colonies to establish courts of quarter session. 

Lilley : But that was afterwards. [Sir S, TV. 
Griffith : Courts of quarter sessions were author- 
is»ed to be established in New South Wales by 4 
George IV, c. 96. [Keal, J. : It is quite clear that 
there were courts of quarter session in the colonies 
before 6 George IV.] In another case, that of the 
Attorney-General v. Stewart, 2 Merivale, 143, 
mortmain statutes were held to apply entirely in 
England. I contend that 6 George IV, c. 129, was 
specially passed for England, and at the time of 
9 George TV, c. 83, was never intended to apply, 
and did not apply to New South Wales. That is 
borne out by the Penang cases, where the judges 
held that the statutes particular to England did 



not become part of the Penang laws, because the 
common law had been introduced into them. 
[Habdino, J. : To show that 6 George IV, c. 129, 
cannot be applicable to New South Wales, you 
have got to prove that only convicts were working 
there when the Act was passed. There were 
sailors going to that colony then. How about 
them?] 6 George /Fdoes not apply in any way 
to sailors. [The Chief Justice: I take it the 
position is this. 6 George IV, c. 129, was passed 
for the condition of things existing in England at 
that time. 'We same condition of afEairs was not 
existing when 9 George IV, c. 83, was passed 5 but 
if the circumstances arose which made 9 George 
IV applicable in New South Wales, it would be 
applicable for all time unless repealed.] I con- 
tend that 6 George IV was passed purely for local 
circumstances. If those same circumstances now 
apply in Queensland, but did not apply at the 
passing of that Act, that Act cannot apply to them. 
[Habding, J. : As I said before, the same observa- 
tion would apply to Magna Charta.] If the 
Chief Justice's proposition is good, the mortmain 
laws in Whicker v. Hume, which were held not to 
apply to the particular circumstances of Grenada, 
would apply. [The Chief Justice: They could 
not apply here bacause there are no monasteries 
or any great establishments eating up the land. 
That evil went to the root of the English reforma- 
tion. People, as the people, wanted to get hold 
of the land belonging to the monasteries. If 
general laws were passed in England, and the cir* 
cumstances of the laws afterwards became applica- 
ble to the colonies, would not 9 George TV, c. 83, 
also become applicable?] I submit not. [The 
Chief Justice: If I understand you aright, you 
contend that if the circumstances in New South 
Wales were not applicable to 9 George IV, c. 83, 
when passed, they cannot be applicable now?] 
No. Several laws in Forsyth's Cases on Consti- 
tutional Law have been held not applicable to the 
colonies, amongst them even penal Acts. In 
Astleg V. Fislie*', 6 C.B., 672, Maule, J., held that 
9 George IV, c. 83, did not import into the col- 
onies all English laws. If any laws but those 
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applicable to the colony at the time they were 
passed could be imported into our code, it would 
not be possible to know the law of the land. 
[The Chikp Justice: That is the way with all 
laws. The law does not arise until the offence is 
committed.] Yes ; but you know what the law 
is. If 6 George IV\ c. 129, can now be revived 
and sprung upon us at a moment's notice, we are 
living in a very risky state of affairs, and the 
sooner the Court decides the point the better. 
With respect to intimidation, threats were used 
but they did not amount to intimidation. Connor 
y. Kent, Oibson v. LawBon^ Curran v. Treleaven, 
(1891), 2 Q.B., 545. 

Conlan followed. 

The Chief Justice : This is a rule calling upon 
the justices and Henry Allis, to show cause why 
an order should not be made directing that the 
conviction or order made by the justices and others 
at Blackall, in a certain complaint, in which one 
Allis was complainant, and Bilby was defendant, 
should not be quashed on Ihe following grounds : — 
That the justices had no power or authority 
(1) to impose or order payment of a fine ; (2) to 
impose or order payment of a fine with alternative 
imprisonment; (3) to order the payment of a 
sum of 7s. 8d. for costs ; (4) to order the payment 
of the sum of £15 15s. costs of witnesses' travel- 
ling expenses ; (5) to order payment of the fine 
of £10 10s. ; (6) to impose the penalty and im- 
prisonment ordered ; (7) that the statute 6 George 
IT, c. 129, is not in force in the colony of 
Queensland ; (8) that there was no evidence before 
the justices of intimidation under the lastmen- 
tioned statute. Well, upon the question of the 
various amounts, there is no doubt that it is con- 
ceded that the magistrates imposed an excessive 
fine, which might have exposed the defendant 
Bilby to excessive imprisonment ; because if the 
statute under which the complaint was undoubtedly 
laid is in force in the colony, the term of imprison- 
ment is limited to three months, whereas the fine 
imposed by the magistrates, if unpaid, would have 
subjected Bilby to six months' imprisonment ; as 
it was, the magistrates kept the term of imprison- 



ment within the term imposed by the statute 6 
George IV, but there was undoubtedly an excess 
in the amount of the fine imposed. That 
being conceded, an application was made by the 
Attorney-General, under The Juitiees Act, for 
leave to reduce the excess so as to bring it within 
such an amount as would leave a possible or alter- 
native punishment of only three months, and so, 
in fact, impose the magistrates' imposition of onlr 
three months' imprisonment. We see no reason 
why we should not concede that application, and 
reduce the penalty imposed by the justices to 
£4 I9s. Hid., which will then allow the order 
of the justices imposing three months' imprison- 
ment to be upheld. Of course that includes 
everything — both penalty and costs — and reduce 
the whole to one sum of £4 19s. Hid. That, 
as I said, would allow the order of the justices 
to be upheld, if on the remainder of the case we 
think the prosecution is sustainable. Assuming 
that the Act 6 George IV, c. 129, under which 
the prosecution was begun, continued, and finished 
' — assuming that to be the law for the moment — 
I will first mention the question of the substantial 
merits of the case. The facts are too disgusting 
to be recited from the bench. The question of 
intimidation arises under the section 3 of ^ George 
IV, It is provided under this particular section— 

" that from and after the passing of this Act, if any per- 
son shall by violence to the person or property, or by 

threats or intimidation, or by molesting or in any way 
obstructing another, force or endeavoar to force any 
journeyman manufacturer, workman or other person hired 
or employed in any manufacture, trade, or business, to 
depart from hia hiring, or prevent or endeavour to prevent 
any journeyman manufacturer, workman, or other person 
not being hired or employed from hiring himself to, or 
accepting work or employment from any person or per- 
sons ; or if any person shall use or employ violence to the 
person or property of another, or threats or intimidation, 
or shall molest or in any way obstruct another for the 
purpose of forcing, or inducing such person to belong to 
any club or association, or to contribute to any common 
fund, or to pay any fine or penalty, or on account of his 
not belonging to any particular club or association, or not 
having contributed or having refused to contribute to vny 
common fund, or to pay any fine or penalty, or on aoooont 
of his not having complied or of his refusing to coiuply 
with any rules, orders, resolutions, or regulations m&de 
to obtain an advance or to reduce the rate of wages, or 
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to lessen or alter the hoars of working, or to decrease or 
alter the quantity of work, or to regulate the mode of 
carrying on any manufacture, trade, or business, or the 
management thereof ; or if any person shall by violence 
to the person or property of another, or by threats or in- 
timidation, or by molesting or in any way obstructing 
another, force, or endeavour to force any manufacturer 
or person carrying on any trade or business, to make any 
alteration in his mode of regulating, managing, conduct- 
ing, or carrying on such manufacture, trade, or business, 
or to limit the number of his apprentices, or the number 
or description of his journeyman workmen, or servants ; 
every person so offering, or aiding, abetting, or assisting 
therein, being convicted thereof in manner hereinafter 
mentioned, shall be imprisoned only, or shall or may be 
imprisoned and kept to hard labour, for any time not 
exceeding three calendar months." 

I think, the information was that the threats 
or intimidation were used on account of Henry 
Allis the complainant not having contributed to 
a common fund. It appears that a common fund 
bad been formed for the purpose of making a 
provision or in some way providing for the com- 
fort of some men who had been committed on a 
criminal charge. We can hardly fail to see that 
these troubles arose out of the recent unhappy 
disturbances between labour and capital as they 
are repeatedly called. We sit here to take no 
part on either side, which ever way our sympathies 
may lie with one party or the other. It is not of 
course for us to make any display of sympathy, 
nor to be influenced by any in our determination 
on what is really presented to the Court as a dry 
question of law. Our duty is limited entirely to 
that. Which ever way our decision goes, it im- 
plies sympathy with neither one party nor the 
other in respect to their relations one to the other, 
as capital or as labour. I wUl deal with the 
questions arising out of the trial, on the supposi- 
tion that this statute of 6 George /F, c. 129, 
is in force in the colony. The trouble appears to 
bare arisen in consequence of Allis not having 
contributed, or refusing in fact to contribute 6s. 
lOd. to a common fund — a {und which was really 
^ot up to give some help to men who are now in 
gaol on a criminal charge. Looking at the lan- 
guage on the depositions, which is much too foul 
to pass through the mouth even of the judge, 
whose position sometimes necessitates that he 



should recite such language, I think it is not 
necessary for me to recite it now. There is one 
part sufficient, without touching upon the fouler 
part, to sustain the charge (supposing the statute 
6 George IV to be in force) that is: that the man 
was threatened if he did not contribute this sum 
of money he would be " chucked " out. We know 
very well that that means he would be thrown out 
and possibly injured if he did not submit to this 
dictation. Well, I think, that would be quite 
sufficient in itself to inspire in a man of reason- 
able strength of mind some degree of fear or 
discomfort, or a sense of an attempt being made 
to coerce him to do that against which his mind 
or his reason might rebel. I think it is perfectly 
clear that, upon the facts of the case, there was 
sufficient material to justify the magistrate in 
coming to the conclusion that intimidation had 
been given. That being so, on the merits, the 
rule would have to be dismissed, but there is a 
further question of importance in the case, and I 
need not perhaps, hesitate to say, that a very great 
deal of clamour has been raised with regard to the 
character of the Act under which this prosecution 
was begun and ended. This is the Act 6 George 
IV, c. 129. Of course, if that Act is not in 
force in the colony the whole prosecution had no 
foundation, and the rule would have to be made 
absolute. Without going into the earlier Acts 
applicable to New South Wales, which, I think, 
it would be quite unnecessary for my part to go 
into, I think it depends — the operation of the 
question whether this Act is in force in this 
colony depends — upon two things. First, what is 
the meaning of 9 George iF, c. 83? What 
law did it import into this colony, and is there 
anything in 6 George IV that is repugnant to 
the existing state of circumstances in the colony, 
or was so when 9 George IV was passed, that it 
was impossible to show that the legislature could 
contemplate the importation of 6 George IV into 
the law of New South Wales? 9 ^George IV 
provides — 

" Provided also, and be it farther enacted, that all laws 
and statutes in force within the realm of England at the 
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time of the pasaing of this Act (not being inconsistent 
herewith, or with any charter or letters patent, or order 
in council which may be issued in pursuance hereof) shall 
be applied in the administration of justice in the Courts 
of New South Wales and Van Dieman's Land respectively, 
as far as the same can be applied within the said colonies." 

and so on. Now, many years ago, a very eminent 
Lord Chancellor hinted that the words " applied 
to the administration of justice," might possibly 
allude to the application of this statute to the 
practise of the Courts, but would merely import 
into New South Wales the practise of the English 
Courts. Well, my understanding — and I speak 
with deference in criticising so eminent a judge — 
my understanding of the words " administration 
of justice," implies that not only the practice of 
the law, but the substantive law, and the practice 
is intended to apply. I think, therefore, that 
these words imported not merely the practice of 
the Courts, but the actual substantive law of 
England, so far as it applied to the circumstances 
of the colony. That means, to my mind, that 
if the circumstances of the colony are such, 
or the circumstances of a particular case are such 
that the law cannot be applied, it obviously should 
not be applied. In that case, the law of Eng- 
land — the substantive as well as the practical 
law — would cease to have any effect with respect 
to the particular case within the colony. At all 
events, whatever the circumstances of the colony 
might be at the time of the passing of 9 Oeorge 
IVy if the Act 6 George IV is not inconsistent 
with those circumstances, and if it could be 
applied, then probably it must be applied in the 
administration of justice. I am inclined to think 
myself, and probably it is important in connection 
with this case, that although the circumstances 
existing at the passing of 9 George IV might not 
make 6 George IV applicable, or it might be in- 
applicable to the existing circumstances, still, if 
in the progress of life and society circumstances 
so altered within the colony that it would apply, 
or it might be applicable, then, I think, it would 
have to be applied, because there are many things 
which legislatures do not legislate for immediately. 
They legislate not only for immediately existing 



evils, but for prospective evils that are likely to 
arise. Now there is one of the statutes which 
have been referred to, which uses the words " to 
prevent certain misconstructions." If these mis- 
constructions did not exist in the colony of New 
South Wales after the passing of that Act, and 
have not arisen, the Act would of course apply. 
In fact, a statute is passed to-day, but it speaks 
for all time until the legislature sees fit to repeal 
it, change it, or modify it. A statute is not passed 
for a day ; it is passed for all time until the legis- 
lature sees fit in its wisdom or in its folly, to 
repeal it, to modify it, or to re-enact something 
else in its place. So long as it is in the Statute 
Book, if the circumstances to which it might apply 
or ought to apply arises, it is our duty, sitting as 
a Court here, to apply it. I think the question 
then is : Is there anything in 6 George IV so 
absolutely inconsistent with the circumstances 
existing at the present time, that its provisions 
cannot be applied in the administration of justice? 
On the face of it, looking at this Act — which 
seems to have repealed all the existing Acts 
afPecting labour combinations, and to have passed 
one general statute — I may say that I cannot 
resist the conclusion that, at all events, in respect 
to this particular offence, there is nothing in the 
statute inconsistent with its application in this 
colony. On the contrary, it seems to me to apply 
to the circumstances of this particular case. I 
may say in dealing with statutes brought into 
force by the operation of 9 George IF, c. 83, 
some portion of the statute may not apply, and 
some other portion may apply. Time or change 
of circumstances may sweep away the operation 
of a part of the statute, or time may bring into 
operation other parts, or may retain other portions 
of the statute in force, notwithstanding the lapse 
of time. Therefore, I am not prepared to say 
that the statute obviously is not intended to apply 
to the colony. The mere fact that you can pick 
out from the centre some few words which would 
have laid the foundation for prosecutions of this 
sort, would probably not be sufficient to justify 
them, but looking at the whole thing there is 
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nothing in this Act, in its object, or in its charac- 
ter, that is in anj way inconsistent with the 
application of some portion of it, whilst in regard 
to other portions, one might disregard its applica- 
tion. There is nothing on the face of it, that I 
can see, that would make 6 George IV inapplica- 
ble. Therefore, by the operation of 9 George IVi 
c. 83, I think it has been brought into force 
in the colony, and it remains in force, and that the 
prosecution was well founded. I think, therefore, 
there ought to be reduction with regard to the 
money, reduction of the excess, and the conviction 
ought to be upheld. On the two questions whether 
the substantive offence was proved, and whether 
that oifeuce was against the law^ of the colony, I 
think they 'are settled by the operation of these 
two statutes here. With regard to the question 
of excess, I think the complainant ought to have 
bis costs. It is quite clear he was compelled to 
come here, and that ou the other part of the case 
the Grown ought to have their costs ; so that there 
m\\ be two sets of costs. 

Harding, J. : I agree in great part with the 
judgment of The Chief Justice, but I defer ex- 
pressing my opinion as to the application of 
English law to this matter. I think the statute 
9 George IV, passed a mass of laws for New 
South Wales, which were to be extracted from the 
larger mass of the laws of Great Britain and Ire- 
laud, so far as they were applicable to the colony. 
Secondly, I think that the laws that could be 
taken out from the Statute Book and the Common 
Law at the time of the passing of that Act, are 
and were at once, and have ever since been the 
law of New South Wales. I don't think that if 
any part of the statute law of England was not at 
that time brought in by 9 George IV y and at once 
became applicable if the cause arose, that it, so to 
»i)eak, lay dormant and became law at a future 
time. I would put it this way : that by 9 George 
IV all English law applicable to the colony at 
once attached, and although the occasion for the 
use of it might not arise for ten years, twenty 
years, or fifty years, stiU it was there as the sanc- 
tion for the conduct of the people thereafter. I 



consider that the moment 9 George IV'was passed 
it became part of the law, and has ever since 
remained law as a sanction for the good conduct 
of the people. The rule must be discharged in 
the terms mentioned by The Chief Justice. 

Beal, J. : I have nothing to add to the judg- 
ment of The Chief Justice. I desire to offer no 
opinion on the question raised by His Honor, 
because I have not suflGciently considered it. To 
my view the circumstances of the colony at the 
time of the passing of 9 George IV was clearly 
such as would render 6 George IV capable of 
being applied. Consequently, the effect of the 
statute 9 George IV, would be such as to apply 
that law. It was not sufficiently argued, and I 
have not sufficiently considered it to offer any 
opinion on the point thrown out by The Chief 
Justice as to whether, if the circumstances of the 
colony had been such that 6' George IV was not 
applicable at the year of the passing of 9 George 
IV, an alteration in them made it applicable, and 
we could hold it to be applicable. It was not 
necessary to consider that question in this case, 
and it has not been argued, and I have not con- 
sidered it sufficient to express an opinion. In 
every other respect I concur in the opinions ex- 
pressed in the judgment of The Chief Justice. 

Lille Y, C. J. : The excess is to be reduced with 
costs. The rest of the rule is to be discharged 
without costs. I agree that there was not suffi- 
cient time to consider the point I raised. With 
regard to that it is a very fine point, and my 
opinion, no doubt on that, will be taken as 
academical. 

Solicitor for appellants : A. J. Thynne. 

Solicitor for respondents : Grown Solicitor. 



NEIOnBOUE V. MOOIIE AND ANOTHEK. 

Masters and Servants Act of 1861 (25 Vic, u\o, 
11), 9S. 3, 20 — Agreement — Absenting from 
hired service — Reasonable cause. 

Before a servant can be convicted of absenting bimaeif 
from his service, or refnaing to carry out his agree- 
ment under The Masters and Servants Act, it must be 
proved that he had no reasonable cause or lawful ex- 
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which the respondent Jackson was a member, on 
Ist October, 1891. After the agreement was 
signed, the scale of rations was read out. Excep- 
tion was taken to no provision having be«n made 
for mutton, and this was explained as due to the 
fact that there were no old wethers on the stAtion. 
Objection was taken to the price charged for the 
beef, which was 2id. a pound, and after »ome 
trouble Mr. Jackson told the men that if things 
went on all right he would probably reduce the 
price by id. Under the agreement Neighbour 
and his fellow-shearers undertook to shear during 
the season, and do their work in a workmanlike 
manner to the satisfaction of the employers or 
their agent, the total amount of sheep to be shorn 
to be not less than 80,000 sheep, nor more than 
90,000, and the price being 208. per hundred. All 
the dispute arose about the meat. The men were 
supplied with beef instead of mutton, and on 29th 
October there was a complaint about the quality. 
They were then payiug 2id. per lb. for beef to 
the squatters. The cook informed the overseer, 
Russell Dunn, that if the meat continued to be as 
bad as it was, it would cauKO a disturbance among 
the men. After that the meat was changed, and 
mutton was supplied instead. On 11th Novem- 
ber a bullock was killed and sent down to the 
shearers* mess. They looked at it, and determined 
that it was bad, and, deciding not to have it, they 
sent it back. Neighbour went to Dunn and told 
him that the meat was uneatable, and asked him 
to substitute sheep for it. Dunn thereupon 
delivered to him four sheep — two were killed for 
the evening meal of the men, and the remainder 
left for the next day. Before dinner time the 
two remaining sheep were taken away by the 
orders of Mr. Jackson, and the rejected beef was 
returned. Neighbour went to Dunn and asked 
him what they were to do for meat, and was 
told that his (Dunn's) instructions were that they 
were to get no more sheep, and if they would not 
use the beef there was nothing better for them. 
Neighbour said the men would not go on shearing 
unless they got better meat. Subsequently Mr. 
engaged by the firm of Frauenf elder & Co., of Jackson came down a^d asked each man if he was 



ciise for such absence or refusal, and that he bond 
Jide believed he bad no lawful excuse. 

ffeUlf reserving the decision of the justices, that there 
was, under the circumstances, reasonable cause for 
the refusal to work. 

Motion to make absolute an order calling 
upon Eichard Albert Moore, Police Magistrate at 
Charleville, and Peleg Whitford Jackson, of 
Mount Morris Station, near Charleville, to show 
cause why the conviction of James Neighbour of 
a breach of a shearing agreement should not be 
quashed, on the grounds : (1) That there is no 
evidence to support the conviction. (2) That the 
evidence showed that the defendant had reason- 
able cause to refuse to fulfil his agreement, and 
that his refusal (if any) to perform the alleged 
agreement was under the bond fide belief that he 
had such reasonable cause. (3) That the order 
of the Police Magistrate upon the defendant to 
pay forthwith the sum of £6 16s. 6d., and in 
default of immediate payment, that the sum 
should be paid out of the sum of £20 13s. lid., 
due to the defendant on account of wages by 
complainant, is bad in law. (4) That there is no 
evidence of any agreement within the meaning of 
The Masters and Servants Act of 1861, 25 Vic, 
No. 11. 

Lillet/ and Fitzgerald, for appellants, to move 
the rule absolute. Sir S. W. Oriffith, Q-C, A.O., 
Barnes. S.G., and Mansfield, to show cause. 

Lillet/ : The applicant was a shearer on a station 
called Mount Morris. Ho was charged, under 
section 8 of The Masters and Servants Aet, with 
having absented himself from his work as a 
shearer witho ut reasonable cause. I n Wilkin son 's 
Queensland Magistrate, p. 518, second edition, it 
is laid down that before a person can be so con- 
victed of absenting himself , under section 3 of The 
Masters and Servants Act, the justices must be 
satisfied that he absented himself without lawful 
excuse, and that he knew he hiid not lawful 
excuse, and the cases referred to are liider v. 
Wood, 29 L.J., M.C., 1 ; Willett v. Boots, 30 L.J.^ 
M C, 6 ; Youle v. Mappin, 30 L.J., M.C , p. 234. 
The facts of the case are those. The applicant was 
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going to shear. They all declared the meat 
was unfit to eat, and refused to go on with their 
work unless they were given proper meat. There- 
upon Mr, Jackson said he would go to Charleville 
and summon them for having hroken their agree- 
ment. While he was away another shearer asked 
if they could get rations, and was told " You can 
get anything but money on the station by paying 
for it." But subsequently the shearers were re- 
fused rations until Mr. Jackson returned from 
Charleville. The men being unable to get 
either meat or rations, subsequently left the 
station. [Real, J. : By their agreement they 
were to be supplied with rations at 10 per cent. 
on cost price with the cost of carriage added,] 
By rule 8 of the agreement, the price to be charged 
for rations was not to exceed 10 per cent, on the 
cost price with carriage added. The men swore 
they conscientiously believed the meat to be bad, 
and there was abundant evidence to show that 
they had reasonable cause for acting as they did. 
The magistrates convicted Neighbour, and ordered 
him to pay ^6 128. 6d., which, in default, was to 
be taken out of the £20 138. lid. due to him for 
wages. The agreement was that he was to shear, 
with all reasonable despatch, all the sheep required 
by the employer in a workmanlike manner. The 
total number to be shorn by the whole of the 
shearers during the season was to be not less 
than 80,000 nor more than 90,000. There was 
nothing definite in that — both the time and the 
number were indefinite — apd there was nothing to 
8how that the season had not expired on the 12th 
November. 

Oriffifh, Q.G.J A.G. : The first objection made 
to the conviction is : that there is no evidence to 
support it. The defence set up was that the 
defendant had reasonable cause to absent himself 
from his work, and the reasonable cause was that 
the meat given him was not good enough. [Heal, 
J.: And there were no means of getting any 
other.] Admitting that there was a contempora- 
neous agreement that they should be supplied 
with food, the complaint was as to the quality of 
a particular bullock. On that the evidence was 



very conflicting, and while on one side the meat 
was declared to have been bad, it wss said on the 
other to have been good. [Real, J. : Supposing 
it was the best in the world they had rejected, 
could not they say, " We don't like it ; we prefer 
our two sheep "? Can the employer come and 
take their mutton, and say "you must eat this 
meat or none, and you must work "?] They did 
not say that. [Beal, J. : They did say that, and 
they took back the sheep.] No such point as 
that was made. It is a nice point made now, but 
it was never suggested before. [Beajl, J. : They 
had taken their two sheep. The men asked for 
sheep, and they were told "you will not get 
sheep."] As to that the facts are these : The 
manager had stipulated with the men that they 
were to get beef — [The Chief Justice ; " Which 
is to be good."] — and not sheep. The overseer, 
the third in command, handed them four sheep 
without the manager's authority to do so. [Rkal, 
J. : He was the man they had rendered their com- 
plaints to, and to whom they had applied for 
rations.] The main question in dispute was the 
quality of a particular bullock. Upon that there 
was conflicting evidence. The finding of the 
Court below was that the beef was good and the 
complaint was frivolous. The history of the dis- 
pute was that the beef which had been found by 
the Court below to have been good was sent to 
the men, and they said it was bad. In the absence 
of the manager they asked the overseer to give 
them some sheep, and he complied with their 
request. When the manager returned he found 
that this had been done, and ordered the sheep to 
be turned out and the beef returned to the men. 
As a matter of fact the returning of that beef 
had no more to do with their refusal to continue 
working than if they had heeu denied champagne, 
and the magistrates considered it to be merely a 
pretext for breaking the agreement. The next 
point rests upon the form of the conviction, and 
depends upon the construction of section 20 of 
The Masters and Servants Act. The objection 
was that the deduction of the fine from the wages 
could not be made immediately. If that is the 
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proper conatruction of the section it is an absurd 
one, and the section , if construed strictly grammat- 
icallj, will not sustain the objection. As to 
whether the agreement is within the meaning of 
the Act, the agreement was that the men were to 
shear during the season all the sheep required, the 
number not to be less than 80,000 nor more than 
90,000. The understanding of both was that, at 
the time of this occurrence, there was more work 
to be done under the agreement, and there was 
evidence that the agreement was still unfulfilled. 
The real objection was that the agreement was too 
indefinite to be an agreement for time and piece- 
work. The term season is as definite as all the 
sheep on that station. [Ekal, J.: To my mind, 
the only thing that made it definite was the com- 
bination of the maximum, minimum, and the sea- 
son. It is to terminate at the end of the season, 
or when the maximum is reached ; not terminate 
during the season until the minimum is reached ] 
During the season means the season's clip. 
[Real, J. : The season means something con- 
nected with the sheep and not connected with the 
time during which they have to shear.] It means 
both. Season in this agreement means the time 
during which sheep were usually shorn in that 
part of the year. It appears the men had been 
working six weeks, and had not got to the mini- 
mum, and they were prepared to go on if this had 
not occurred. That went to show that the agree- 
ment so far had not expired. 

Byrnes^ S. G. : The conviction follow^s the 
wording of the statute, and contains every ingre- 
dient necessary to sustain it. The magistrates 
found all the facts necessary to make the convic- 
tion sustainable at law. The question was whether 
there was evidence on which the magistrates could 
come to the conclusion that the men refused to go 
to work. [Real, J. : I do not see that they 
refused to work.] They were asked individually 
if they would resume work, and each of them dis- 
tinctly said " No." [Real, J. : They said they 
would not go to work at once unless they got 
good meat.] [ Lille y, C.J. : That is a critical 
part in the evidence, and I want you to go over it 



deliberately. Jackson, in the absence of the men, 
ordered the sheep to be returned. Were they 
aware of that?] Their servant, the cook, waa 
aware of it, and he had ample time to make other 
provision for the dinner of the men. It is sub- 
mitted it must be taken the meat was good, and 
it was there for the men to take it, and if thev 
refused, and alleged as a cause for breaking the 
agreement that it was bad, they wrongfully broke 
their agreement. 

LilJey, in reply : The agreement might be the 
best possible under the circumstances, but was it 
one for the breach of which a man could be pun- 
ished under The Masters and Servants Act f It 
might be impossible for a squatter to make a 
definite agreement. [Real, J. : I don't see how 
it could be more definite. The agreement ter- 
minates at the end of the season, and the squatter 
is not bound to go on a day longer.] There is 
nothing in the agreement requiring him to stut 
shearing. [Real, J. : He has to start on the Ist 
October, and he has to keep the shearers fully 
supplied with sheep until the whole of them are 
shorn ] How many can you say that a man has 
to shear? [Habdinu, J. : As many as he can.] 
No; I submit as many as the squatter likes to 
give the shearer. The agreement did not say how 
many the latter had to shear, and under the agree- 
ment the number was an ever varying one. The 
agreement is not sufficiently definite to be enforced 
under The Masters and Servants Act, [Real,.!.: 
The agreement seems reasonable enough.] 

LiJiLEY, C.J. : The defendant James Neighbour 
has been convicted upon an information which 
alleges that, without reasonable cause, he refused 
to fulfil an agreement as a shearer on Mount 
Morris. Now the question is whether that con- 
viction can be sustained. This is a penal pro- 
ceeding, and that distinction must not be lost 
sight of. If the defendant did wilfully refuse to 
fulfil his agreement, he is liable to fine and im- 
prisonmeut, and, therefore, we have to look at the 
case from the point of view that we would look 
at any other case of a criminal character, or of 
one bearing ^penal consequences. It has been 
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decided by the Courts in England, that before you 
can convict a man of refusing to carry out his 
agreement you must find that he refused to carry 
out his agreement without lawful excuse, and that 
he was aware that he had no lawful excuse — that 
is to say that he not only refused to carry out his 
aj^reeraent without reasonable cause, but that he 
\va."< aware that he had no reasonable cause for 
such refusal. It is not an easy matter to decide 
a case of this kind coming up from the justices. 
Tho ('«>urts in England, in construing the question 
(»f lawful excuse or reasonable cause, have followed 
tie old maxim that ignorance of the law is no excuse 
—that is : that if a man is really mistaken on a 
question of law, and thought he had legal excuse 
or legal cause for absenting himself from his 
work or refusing to fulfil his agreement, and was 
mistaken in his view of the law, he would be 
liable to be punished ; but if he was mistaken on 
a fact — if looking at the facts he bond fide believed 
that he had lawful excuse not founded on any 
error of law, then he would not be liable to penal 
roil sequences. It is by no means easy for a mag- 
i-'trate, and it is by no means easy for me to dis- 
cern the fine line of distinction between ignorance 
of the law of the matter and ignorance of fact. 
However, it has been very fully thrashed out by 
C\miij«el on each side, and particularly by the 
Counsel in support of the magistrate's decision, 
and 1 think I see pretty clearly how this matter 
should be decided. I am desirous, at the outset, of 
Haying that it is with great reluctance that 1 dis- 
turb the findings of a magistrate on a question of 
fail. If there were facts upon which a reason- 
' able man might come to the determination reached 
In* the justices, or by the jury, we would not dis- 
turb the verdict or the judgment of the justice ; 
but we have not surrendered the right of the 
Court to review the reasonableness of the finding, 
and it would not be a safe thing for the public if 
the Court should ever come to the conclusion 
that, so long as there were facts before the 
tuiigistrate, his decision — reasonable or unreason- 
able, or whatever it may be — is to stand. We 
have reviewed and shall continue to review the 



question of magistrates' decisions upon the point 
of reasonableness. I have not the slightest doubt 
that the decision of the magistrate here was come 
to in perfect honesty of intention There is 
nothing in the world to show that he did not take 
the utmost pains to be right, and it appears that 
he delivered a most elaborate judgment. I have 
not read it, nor has it been read in Court, but I 
think it due to him to say that he acted with per- 
fect honesty of intention. I think it incumbent 
upon me to say that, because I have come, with 
some doubt and difficulty, to a conclusion directly 
opposed to that of the justices. The facts appear 
to me to furnish (looking at this as a penal pro- 
ceeding), in the first place, proof that these men 
had reasonable cause for abstaining from work to 
the extent that they did on the first day. The 
facts, so far as they touch that particular time, 
are these : It appears that there was this agree- 
ment, and there is no doubt that the master is 
bound under that to find the men rations — such 
rations as men of their class and pursuit are 
entitled to. He was bound to furnish rations on 
being paid for them ; I think that is the reason- 
able construction of the agreement. It appears 
that the men could not get rations unless they 
got them on the station, without travelling a day 
and a half, or at all events more than a day, to 
procure them. It appears that the master agreed 
to furnish them with such things as they required — 
the men requiring meat and drink, and ordinary 
necessaries ; and no doubt the reasonable construc- 
tion of the agreement is, that the master was 
bound to find them rations — such rations as they 
might require. It appears that they required 
meat. It was clear that it was in the minds of 
both parties that meat should be furnished when 
required. In the first place the men wanted 
mutton, but ultimately were agreeable to take 
beef. First they had mutton and then they con- 
sented to take beef instead. Then they were 
given mutton for five days. On the particular 
day when the first breach of agreement is said to 
have occurred, they had in their possession in the 
early morning, in their control, or in the control 
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of the cook who was their servant, two sheep. 
Now it appears to me that Dunn, the overseer, 
had authority to give the sheep at the time he 
gave them. They (the men) knew, so far as I 
can see, that there was no reasonable cause to 
believe that that authority had been cancelled. 
That being so, I think they had good reason to 
dispute the authority of the master to cancel — 
this is a penal proceeding I am speaking of — the 
authority which he had given, either express or 
implied, to Dunn to supply these sheep. Now on 
that morning these sheep were taken away — 
driven out. Consequently they were not there 
ready for dinner. I think the men had reasonable 
cause to complain of that. When the men come 
to dinner — or rather to get dinner — and there is 
no dinner for them, and they are told that the 
sheep have been driven out by the authority of 
the master, I think they have reasonable cause to 
complain. Whether they could be held responsi- 
ble for the knowledge through the cook, who 
seems to have been their servant, is doubtful. I 
think they could not be held responsible in a 
penal proceeding of this character. At all events, 
they might say very well that they did not know. 
Then they had an offer of beef and rejected it. 
Was it a reasonable thing that men having an 
offer of this kind should be told, at the caprice of 
the master, " You must eat beef to-day, although 
we have given you mutton, or you can have 
nothing else." I think it was not a reasonable 
thing, and I think the men had very fair excuse 
for doing what they did. What did they ? They 
did not absolutely refuse to comply with the 
agreement. What they did was to say " we are 
not going to work without meat," and I think 
they had a right to say at that point " we are not 
going to work without the mutton which we 
expected to get." How long it would have taken 
to get beef from the butcher's shop I do not know. 
On that point it appears to have been asserted 
that they were bound to wait a reasonable time. 
If they had that fair excuse which I have spoken 
of, as I think they had, what they did was to say 
^^ we are not going to work if the mutton is not 



supplied to us," and they did not go out to wori 
that afternoon. I cannot, if that was the period 
of time to which the information was directed, 
see that there was any ground for saying that the 
men knew that they had not reasonable cause, or 
that it could be said otherwise than that thev 
knew that they had reasonable cause. At all 
events, I think there is nothing up to that time 
to bring them within the penal consequences cf 
the section. There does not appear to have been 
even on the next day any absolute refusal to fulfil 
the agreement. They (the men) come up on the 
next day and they ask for rations. There is 
nothing to show that they were unwilling to work 
or that they jefused to work. The master said 
" you shall neither have rations nor anything 
else," and Neighbour's evidence on this point i< 
as follows : — *' On next morning, the 13th Novem- 
ber, I went to the station. I then saw Mr. Mar- 
shall ; I said *' what about rations ?" Marshall 
said " you will get none since you have broken 
the agreement." I said *' we were thinking of 
waiting till Mr. Jackson comes out from Charle- 
ville." I said to him *' give me 60 per cent, of 
what I have earned." Marshall replied " you will 
neither get money nor rations since you have 
broken the agreement." I said "there is a differ- 
ence of opinion about that ; we think you broke 
it." Marshall said " we will settle that in the 
Charleville Police Court." So that there was a 
determination on the part of the master to test 
the matter by law with the men. After that I 
cannot say that they can be said to have refused 
to complete their agreement. They were standing 
on the proceedings of the previous day. He (the 
master) said " you broke the agreement," and 
they said he broke it. There was a clear differ- 
ence of opinion on the facts as to the cause, and 
as to whether the act of the master or the act of 
the men on the preceding day amounted to a 
breach of the agreement. I can see no reason ioT 
not believing that the men believe^l they were 
lawfully excused when they refused to work. 
That being so, I think the rule must be made 
absolute, with costs, on the second ground. 
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IIardiko, J., and Ekax, J , concurred. 
Kule absolute accordingly, with costs. 
Solicitor for appellant : A. J. Thynne. 
Solicitors for respondents : Bernays Sf Osborne. 



QUEEXSLAND KATIONAL ASSOCIATION V. BOOBOO- 
BABIN DIVISIONAL fiOARD. 

Valuation and Bating Act of 1890 (54 Vic, No, 
24) g. 11, sub. 2 — Land used for public pur- 
poses — 54 Vic, No. 13, s. 3. 

In order to exempt lands used for public purposes from 
rating, it must be proved that the lands are used 
exclusively for public purposes. The exclusive user, 
essential to exemption, excludes anything which is 
not for the sole benefit of the public. The lands of 
the Acclimatisation Society and National Association 
are liable to rating inasmuch as they are let for pecu- 
niary benefit. 

Mayor of EsHndon v. Blackwood, 2 Ap. Ca., 574, followed. 

Appeal, by way of special fcase, from a decision 
of the justices holding the lands of the National 
Aisociatiou liable to be rated. 

Power, for the trustees of the Association. 

Byrnes, S.G , and Lilley, for the Board. 

The facts and arguments appear from the judg- 
ment. 

The Chibf Justice : This is an appeal from a 
decision rendering the National Association liable 
for rates. The lands of the Association are 
vested in the trustees, under the 3rd section of 
The Acclimatisation Society and National Asso- 
ciation Act of 1890 and they are vested upon 
trust for the appropriation thereof, to the use of 
and for the grounds of the Association, and for 
no other purpose whatsoever. By section 11 of 
The Valuation and Bating Act of 1890, " all land 
is rateable for the purposes of this Act," with the 
following exceptions : —that is to say, land in the 
occupation of the Crown or of any person or cor- 
poration which is used for public purposes, in- 
cluding land vested in trustees for agricultural or 
pastoral societies for the purposes of a show 
ground. It does not appear to me to matter how 
it is vested precisely, so long as it is land that is 
used for public purposes. It is the user that 
seems to entitle the Association to exemption, and 



under the case of the Mayor of Essendon v. 
Blackwood, 2 Ap. Ca., 574, it must be the ex- 
clusive use to entitle the Society to exemption. 
So it is user and exclusive user that entitles the 
Association to exemption. But they must show 
that they made exclusive use of it for public pur- 
poses. We are bound by the authority of the 
Mayor of Essendon v. Blackwood, which seems 
to be a case which commends itself to our 
reason. It certainly struck me, before that case 
was cited, that the words of the section must be 
used exclusively, because a person might get a 
valuable grant of land, use a small or inconsider- 
able part of it for public purposes, and apply the 
balance to all sorts of uses for other purposes. In 
this case the lands were used for other than public 
purposes, inasmuch as the hall was let for concerts, 
and the grounds for cricket matches. Though it 
was stated that the funds raised thereby were 
applied for the improvement of the property of 
the Association, it was not compulsory on them to 
do that. In the by-laws of the Association there 
were other purposes mentioned which were cer- 
tainly not solely for the benefit of the general 
public. Even in the payments made by members, 
entitling them to admission to the annual show, 
there was some benefit to individuals. The ex- 
clusive user, which was essential to exemption, 
excluded anything which was not for the sole 
benefit of the public That being so, the magis- 
trates were right, and rating must be upheld. The 
lands were not exempt from rating, and the appeal 
must be dismissed with costs. 

Harding, J., and Eeal, J., concurred. 
Solicitor for trustees : &. V. Hellicar, 
Solicitors for the Board: Chambers, Bruce Sf 
MSNab. 



SURREY V. MARIKE BOARD 07 QUEENSLAND. 

Prohibition — Marine Board Inquiry — Navigation 
Act of 1876 (41 Vic, No. 3) ss. 37, sub. 3, 
38, 39, sub. 3 — Suspension of certificate — 
Mode of inquiry. 

A Marine Board inquiry was held into a collision between 
the steamers '^Eurimbla" and *' Lismore." After 
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the inquiry the Secretary of the Board wrote to B, 
third mate of the *'£urimbla," stating that the 
Board found he was in default, and called upon him 
to shew cause why his certificate should not be sus- 
pended. B received, along with the letter from the 
Secretary, a statement of tlie case upon which the 
inquiry had been ordered. At the second inquiry, at 
which B attended to Ishew cause, the Board acted on 
the evidence given at the first inquiry, and B had no 
opportunity of cross-examining the witnesses. B's 
certificate was then suspended by the Board. 

Hdd, that B had not had a full opportunity of making 
his defence, and that a rule nisi for a prohibition 
should be made absolute, with costs, against the 
Board. 

Motion to make absolute a rule nisi for a pro- 
hibition against the Marine Board of Queensland? 
from proceeding or further proceeding, upon or in 
respect of a decision made by the Board on 18th 
December last, by which they suspended the cer- 
tificate of Arthur Inglis Burrey, third officer of 
tho steamer "Eurimbla," for default in connec- 
tion with the collision between the "Eurimbia" 
and the schooner " Lismore," on Ist November 
last, on the grounds : (1) that the Board did not 
furnish him with a report or statement of the case 
previous to the inquiry into his conduct ; (2) that 
he had not a full opportunity of making his 
defence ; (3) that there was no evidence to sup- 
port the order or decision of the Board ; (4) that 
the Board, as constituted at the inquiry, had no 
jurisdiction to suspend the certificate. The col- 
lision took place off tho Clarence Heads at night, 
when the appellant was on watch, and the 
"Lismore" was sunk. On the tSrd November, 
shortly after the arrival of the ' Eurimbla" at 
Brisbane, an inquiry was begun by the Marine 
Board into the collision, and the appellant among 
others was present as a witness. The inquiry was 
continued up to 25th November, when it was 
closed, and the Board reserved their decision. 
Subsequently they intimated to the appellant that 
they found him in default, and called upon him 
to show cause why his certificate should not be 
dealt with. The appellant appeared, and the 
result was the decision of the Board now called 
in question. He complained that the intimation 
given to him did not contain a statement of the 



case against which he had to defend himself, and 
he was therefore denied the opportunity of making 
his defence and cross-examining the witnesses. 
The first inquiry held was as to the collision, and 
appellant did not understand that his conduct was 
involved in it. At the second inquiry (when he 
appeared to show cause) the Board acted on the 
evidence given at the previous investigation. 

LilJey and MacDonnell, for appellant, moved 
the rule absolute. 

Byrnes, 8.0. , and Wilson, for the Board, 
opposed. 

Lilley referred to yavigation Act of 1876 ^ 8S.5,7, 
10, 37, sub. 2 & 3, 38, 39 ; and HummeVs Casr 3 
Q.L. J., 50 ; Markey v. Murray, 2 Q L.J., 7. 

Byrnes, S.G.: The examination was held under 
s. 37, s. 3. The appellant received sufficient 
notice. He must necessarily have known the 
object of the inquiry. 

Wilson followed, and referred to Murtoii's 
Wreck Inquiries, 3G, 86, 91, 107, 173 ; Ex parte 
Ferguson, L.R. 6, Q.B. 280. 

Lilley: Proceedings should have been com- 
menced de novo. Murton, p. 108. 

Harding, J. : This is a motion for a prohibition 
against the Marine Board by one Burrey, who«? 
certificate was suspended by the Marine Board at 
an inquiry or investigation which took place or 
was held under the 37th section of The Navigation 
Act. In every judicial proceeding, where a mauV 
conduct was called into question, he must be fiwt 
of all charged — he must be told why he was 
brought there, and against what he had to defend 
himself. Having been properly charged, then the 
charging party had, by judicial evidence, to make 
out the case against him. That was to say, according 
to our law, there must be sworn testimony given 
in the presence of the accused, with the opportu- 
nity afforded him to cross-examine witnesses 
immediately after they had given their testimony. 
Then, and then only, if the case was made out 
against him, was he called upon to dt^fend himself, 
and he defended himself by calling evidence of a 
similar kind. The question then arose whether or 
no he had rebutted the charge. The Navigation 



1892. 



THE QUEENSLAND LAW JOURNAL. 



153 



Act proTides a tribunal for investigating certain 
things, and section 37, subsections 1-3, provides 
for three separate proceedings. The first is 
separate from the second, and the second from 
the third ; and the second and third are separ- 
ate from each other, and from the first. The 
first and second refer to the limits within which 
the Board can hold inquiries ; and the third 
gives power to investigate complaints as to the 
incompetency or misconduct of a master, mate, 
or engineer. There are two subjects of inquiry, 
and it is material to bear in mind that there 
were two separate subjects of inquiry. One 
subject could not be run into the other if each 
formed the subject of an investigation properly 
commenced. If only one of these inquiries was 
commenced, then it could not be run into the 
other inquiry, and vice versd. If the Board 
wanted to make the two inquiries together, they 
must commence them together. If a judicial in- 
Testigation was being held under the third sub- 
lotion, the person charged must, by the laws of 
investigation, have notice of the charge, evidence 
must be given before him, and he must have an 
opportunity of cross-examining witnesses until the 
end of the proceeding. Iliis was placed beyond 
doubt by the 3rd subsection of section 39, which 
stated : — '* No certificate shall be cancelled or sus- 
pended unless a report or a statement of the case 
upon which the investigation is to be held has been 
furnished to the owner of the certificate before 
the commencement of the investigation." There- 
fore the report or statement of the case — that 
was to say, what was called in that Court the 
information — had to be delivered to the party 
charged before the commencement of the investi- 
gation. This was an investigation under the 3rd 
subsection of section 37, and that was not the 
same as an investigation under the 2nd subsection, 
unless the latter was commenced at the same 
time. The question was, was Burrey properly 
charged, and had he the opportunity of cross- 
examining the witness ? All he had was a letter, 
under the signature of the secretary of the 
Marine Board, stating that they had held an 



inquiry into the matter of the collision, and having 
found that he was in default, called upon him to 
show cause why his certificate should not be dealt 
with. That was a document dated 3rd November, 
1891, a month all but three days before he was 
called upon to show cause. With it was what 
was called a statement of the case upon which 
the inquiry had been ordered. So that they gave 
notice of the inquiry which had been held under 
the 2nd subsection, intimated that a conclusion 
had been arrived at on that, and stated he was 
required to attend at an inquiry affecting his cer- 
tificate, which I have ruled was under subsection 
3. No report or statement of the case which he 
had to meet was given to him, and when asked 
whether it was intended to take the evidence de 
novo, the Chairman of the Board stated they in- 
tended to use the evidence taken in the inquiry 
into the collision between the "Eurimbla" and 
the " Lismore " Objection was taken that Burrey 
had not been given a report or statement of the 
case, and his solicitor was informed that he could 
recall witnesses. In the legal acceptation of the 
term that meant witnesses already examined in 
the particular inquiry; but, as this was a new 
inquiry, no witnesses had been examined. Con- 
sequently Burrey could not exercise the right of 
cross-examination. The only evidence called was 
of a character that did not show anything which 
would subject him to the finding of the Board. 
Consequently 1 think that the rule must be made 
absolute against the Board, with costs. 
Thk Chief Justice and Eeal, J., concurred. 
Solicitors for appellant : Unmack Sf Fox, 
Solicitor for the Board: J, H, Gill, Crown 
Solicitor. 



EA8TER?« MINERS GOLD MINING COMPANT V. 
SELLHEIM AND ANOTHER. 

Prohibition — Small Debts Court — Set off — Dis- 
trict Courts Act, 1891, s. 156—31 Vic, No. 

29, «. 54. 

The plaintifis sned one Dngard in the Small Debts Court 
at Gympie, to recover £6 for calls dae. The defend- 
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ant put in a set off for £20, alleged to be due to him 
for damages from the company. The magistrate, P. 
F. Sellheim, P.M., gave judgment for the defendant 
for £14, deducting the amount claimed by the plaintiffs 
from the set off. The plaintiffs appealed to the jiulge 
of the District Court, who dismissed the appeal. On 
an application to the Supreme Court for a writ of 
prohibition against the magistrate and Dugard, 

Held, that the rule could not be granted, as the plaintiffs 
had not exhausted all legal remedies ; the appeal 
from a District Court by special case not having been 
tried. 

Held, alsoy that the defendant's claim was not the proper 
subject of a set off, the claim being for unliquidated 
damages, and that the magistrate had no power to 
give judgment for the defendant for the excess. 
No costs allowed. 

Motion to make absolute a rule nisi for a writ 
of prohibition restraining P. P. Sellheim, P.M. 
and Henry Dugard, from further proceeding in 
an action brought by the Eastern Miners' Qold 
Mining Company against Dugard, to recover calls, 
on the grounds: (1) that the defendant's claim 
was not a proper subject for plea or set off ; (2) 
that the magistrate had no jurisdiction to give 
judgment for the defendant for the amount of the 
set off in excess of the plaintiffs' claim. The 
plaintiffs sued for £6 due for calls, and the 
defendant, in defence, put in a set off of £20 
which he alleged the company owed him. The 
magistrate gave judgment for the defendant for 
£14, being the amount of the set off less the 
amount of the plaintiffs' claim. The plaintiffs 
appealed to the District Court, on the ground that 
the magistrate had no jurisdiction to award an 
amount in excess of the plaintiffs' claim. 

Drake, for the appellants, to move the rule 
absolute. 

Mac Donnelly for the respondent, to shew cause. 

MacDonnell raised the preliminary objections 

(1) that, as the judgment of the District Court 
still stood, the writ should have been directed to 
the judge of that Court, and not to the magistaate; 

(2) that the plaintiffs had net exhausted all their 
remedies. The appeal from a decision of the 
District Court is by special case. The following 
authorities were referred to: Great Freehold 
Mining Estate^ Limited ^ v. Oarde, 4 Q.L.J., 9 ; 
Eodda V. Allen, 2 Q.L.J., 108 ; District Courts 



Act of 1891, 8. 156. A common law prohibition 
will not lie against a ministerial officer doing a 
ministerial act; High's Legal Remedies, 555. 
Prohibition does not lijB against ministerial officer; 
Ex parte Martin, 1 N.S.W. R., L., 345 ; Small 
Debts Act of 1867, s. 34 ; District Courts Act of 
1891, s. 156 ; District Court Act, 1867, Amend- 
nient Act,B. 6. After appeal, the magistrate is merely 
a magisterial officer; District Courts Act of 1891, 
H. 1 59. By enteri iig i uto recognizances, under s. 34, 
he consented to jurisdiction of District Court. 
A.f ter appeal to final Court prohibition does not lie. 
The claim of set off is raised in s. 37 of Small 
Debts Act, In schedule D set off is mentioned. 
Drake : Prohibition is the only remedy. It is 
for an amount under £10 for which no appeal is 
provided, and no remedy but prohibition. 

(To be continufd.) 



IN CHA)[fi£RS. 



Lillet, C.J. 4th March, 1892. 

Be LYONS, kS ABTICLED CLEBK. 

Solicitor — Articled Clerk — Town Agent — Assign- 
ment—Reg. Oen., 12th Dec, 1879, rr, 18, 19, 

36. 

An articled clerk was articled to R. Lyons, of Rock- 
hampton, on 27th August, 1888, and after serTing 
with him for a few months came to Brisbane and 
entered the office of his master's town agents on 
14th January, 1889, and served with them under the 
original articles, with the consent of his master and 
for the benefit of the clerk, but no assignment was 
made, the arrangement being that after some service 
he should return to Rockhampton and continue in 
the service of his master. In July, 1890, the clerk 
returned to his master in Rockhampton, but &n 
agreement was shortly after made that he shonid 
enter the office of Mr. Brumm, of the same place, and 
have his articles assigned to Mr. Brumm. The clerk 
accordingly entered the service of Mr. Brumm on the 
4th August, 1890, but the assignment of the articles 
was not executed till the 11th March, 1891. The 
Board of Examiners for solicitors refused to admit the 
clerk to his intermediate examination, not being 
satisfied with the service. 
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Heidi that the clerk had had the necessary supervision, 
and that under the circumstances he might be 
atlmitted to examination, and that a year out of the 
eighteen months might 1)e reckoned goo<l service, and 
the period before the execution of the assignment to 
Mr. Brumm, but that the clerk must serve the other 
six mouths beyond the term of his original articles. 
ExjtarU BrttUati, 23 L.J. (Q.B.), 290, followed. 

Semble, a clerk articled to a solicitor in the country cannot 
perform part of his service with his master's town 
agfut without an assignment of his articles. 

Petition by F. J. Lyone, an articled clerk, 
praying that the Board of Examiners for solicitors 
be (lii*ected to admit him to the intermediate 
examination in April, and that all notices given 
may be effectual for the said examination. 

The facts of this case are that Francis Joseph 
Lyons was articled on the 27th August, 1888, to 
Robert Lyons, of Bockhampton, solicitor, and 
served with him until the 14th January, 1889, 
when, with the consent of the said Robert Lyons 
and for the benefit and instruction of the peti- 
tioner, he came to Brisbane to the oflBce of MesHrs. 
Chambers, Bruce and McNab, the town agents for 
the said Eobert Lyons, and served with them in 
their office, and under the principal supervision of 
A. W. Chambers, a member of that firm, for 
eitrhteen months, the original articles being still 
in force and no assignment of them having been 
ma<ie,the arrangement being that, after seeing some 
practice in the office of the said Messrs. Chambers, 
Bruce and McNab, the petitioner was to return to 
the office of the said fiobert Lyons and continue 
hift serviPe. In July, 1890, the i^etiti oner returned 
to Rockhampton and served for a few weeks with 
Robert Lyons, when it was agreed that he should 
have his articles assigned to li. A. Brumm, of 
Rockhampton, solicitor, and he thereupon entered 
the office of the said U. A. Brumm on the 4th 
August, 1890, but the assignment of the articles 
was not executed till 11th March, 1891, although 
the petitioner was serving during that period in 
the office of Mr. Brumm, and has since continued 
in his service Application was made to the 
B«)ard of Examiners for solicitors to admit Lyons 
to his intermediate examination, but the Board 
refused the application on the grounds: (1) That 



the assignment of articles from Robert Lyons to 
£. A. Brumm was not registered within six months 
from the date thereof ; (2) That eighteen months 
of his service to Mr. Lyons was with the town 
agent of. his master without a fresh contract of 
service ; that his service from ^th August, 1890, to 
11th March, 1891, was with Mr. Brumm, though 
the assignment was not executed till the latter 
date, shewing two periods of eighteen and seven 
months respectively not under the supervision of 
the master to whom he was articled. Lyons 
appealed against this decia'on. 

Lillet/^ for petitioner : Lyons has served the 
necessary time and had sufficient training. There 
is no provision in our rules for service with a town 
agent, and where our rules are silent the English 
practice should prevail. No assignment is neces- 
sary to the town agent. The facts are identical 
with those In re Brutton, 23 L.J. (Q.B.), 290. 
The Court has in several instances relieved articled 
clerks. Gross, 12 L.J. (Q.B.), 138; Mathews, 1 
B. and Ad., 160; Cordery on solicitors, 13; ex 
parte Adams, 4 Ch. D. 39. There are many 
instances in which clerks have served with the 
town agent without an assignment. It would be 
a great hardship to refuse the application. 

Scott, for the Board : The rules as to service 
have not been complied with, and the Board could 
not waive them. There are certain specific rules, 
and no mention is made of service without articles 
except in Reg. Gen. 1879, r. 19, where, after four 
years' service, an articled clerk may become a pupil 
of a practising barrister. Rule 18 requires the 
whole period of service to be under articles. Ex 
parte Brutton was not followed In re Adams, 44 
L.J. (Q.B.), 102; ex parte Harrison, ibid, lOS. 
In ex parte Smith, W.N. 1877, 4, the Court 
allowed a reasonable time out of the service. 

The Chief Justice: This is a hard case, and 
hard cases often make bad law. 1 am satisfied that 
the petitioner has had the requisite supervision, and 
following the decision of Jessel, M.K., fn re Adams, 
he may be admitted to examination. As to the 
question of service, it has been very irregular, and 
articled clerks must take more caution in comply- 
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ing with the rules. I will allow him a reasonable 
time out of the service with Mr. Chambers, one 
year; and, as to the service with Mr. Brumm before 
the execution of the assignment, as some time 
must have elapsed in preparing the assignment 
and the service was otherwise good, I allow that 
period as in Brutton^s case. The Board were right 
in their action. He may now go up for exami- 
nation, but must serve a period of six months 
beyond the original term of his articles. 

Solicitors for petitioner : Chambersj Bruce and 
McNah. 



IN INSOLVENCY. 



HabBINO, J. : 



7th March, 1892. 



Re BAINE. 



Insolvency Act (38 Vic, No. 5) s. 44, sub. 12 — 
Meeting of creditors — Act of insolvency. 

The words " any meeting," in subsection 12 of section 44 
of The Inaclvtncy Act, do not necessarily mean a 
meeting called under the Act. 

Crebitors' petition. 

Robert Eaine, by a circular, called his creditors 
together and offered a composition of ten shillings 
in the pound, which was not accepted. A request 
was then made to him by a majority of creditors 
present to file his petition, but this had not been 
done within forty-eight hours after such request. 

Drake, for the Queensland Farmers' Co-opera- 
tive Company, the petitioning creditor, applied for 
the adjudication of Robert Kaine. 

G B, Lilley, for the debtor, submitted that the 
words " any meeting," in sec. 44, sub. 12 of The 
Insolvency Act, referred to a meeting under the 
Act. The debtor had not committed an act of 
insolvency. 

HABDHfo, J., was of opinion that the words 
"any meeting," did not necessarily refer to a 
meeting called under the Act, and made an order 
for the adjudication of the debtor. 

Solicitor for petitioner : H. E, Smith, 

Solicitors for insolvent: Lilley ^ O* Sullivan, 



IN CHAMBERS. 

Lilley, C.J. 2nd March, 1892. 

Re ORK, JEa: parte markwell. 
Bills of Sale Act of 1891 (55 Vic, No. 28) s. 5, 

ss. 1, 4 — Further advances — Place of regit- 

tration. 

A bill of sale securing a sum less than £50 and furtlier 
advances is not given in consideration of a limited 
principal sum, and should be registered in the 
Supreme Court. 

A copy of a bill of sale from Orr to Markwell 
was, on the 27th of Pebruary, presented by Messrs. 
H. B. Lilley and Cowlishaw at the Supreme Court 
Office for registration, the consideration for which 
was stated as the sum of £82 IGs. 9d. then due and 
owing from Orr to Markwell. The bill of sale 
was given to secure that sum and any further 
advances that might be made. 

The Begistrar, in examining the document, stated 
that the amount mentioned in the bill of sale was 
under £50, and as there was no covenant on the 
part of the mortgagee to make further advances, 
he thought it came under the provisions of sub-sec- 
tion 4 of sec. 5 of the Act, and should therefore be 
registered in the officeof the Courtof Petty Sessions 
at South Brisbane, and not in the Supreme Court 
Ot&ce. 

The question, at the instance of the solicitors for 
the mortgagee, was referred by the Begistrar to 
His Honor The Chief Justice in Chambers. 

Harold Lilley appeared for the mortgagee, 
and contended that under sub-sec, 4 of* sec. 5 of 
the Act the bill of sale should be registered 
in the Supreme Court, as although the amount 
stated therein was only £32 IBs. 9d., yet i^ secured 
further advances, and that therefore the consider- 
ation was not a limited principal sum not exceed- 
ing £50, and referred to the 2nd schedule to The 
Stamp Duties Act Amendment Act of 1890, pro- 
viding for the payment of duty upon mortgages 
to secure the repayment of future advances, the 
amount whereof is not stated or limited. 

The Chief Justice, on looking at The Bills of 
Sale Act and the schedule to The Stamp Duties Act 
Amendment Act, decided that, as there was a 
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poHsibilitj of the principal sum exceeding the sum 
of £50, the bill of sale should be registered in the 
Supreme Court OflBce, and nunc pro tunc to protect 
the mortgagee's rights thereunder. 

Solicitors for applicant : S, B, Lilley and 
Cowlishaw. 



HABDTyo, J. 1 1th March, 1892. 

MILES V. FITZGERALD. 

Practice — Order XIV ^ r, la — Requisites of affi- 
davit in support of summons for final judg- 
ment. 

The affidavit in Bupport of a Bummona for final jadgment, 
under 0. XIV, r. la, should contain a statement that 
the defendant has entei^ed an appearance to a specially 
indorsed writ. Where an affidavit in support con- 
tained no mention of a specially indorsed writ or 
entry of appearance by the defendant, leave to with- 
draw the summons was granted on payment of the 
defendant's costs. 

FUzic<iit4ir V. Vol Dare Opal Co., 3 Q.L.J., 162, followed. 

Sfmmons for final judgment. 

The affidavit of the plaintiff, in support of the 
iiummoQs, set out the cause of action in the form 
of an affidavit for execution, and stated that, in his 
belief, there was no defence. 

Powers^ in support of application. 

^cotty ioT defendant, raised the preliminary 
objection that there was no mention in the 
plaintiff's affidavit of a specially indorsed writ, or 
that the defendant had entered an appearance. 
Annual Practice^ (1892) 285 ; Cavanagh, Sum- 
mary Judgment^ 82, 85. In the case of Fitzwalter 
V. VaJ Dare Opal Co , 3 Q.L. J., 162, an attempt 
was made to cure this omission by filing a supple- 
nientary affidavit, but the summons was dismissed 
with costs. 

Poteers: The affidavit of plaintiff contains all 
that is required by the rule. The fact that the 
writ was specially indorsed and appearance 
entered need not appear on the affidavit. The 
other papers are filed. The defendant has been 
served with the specially indorsed writ. 

Harding, J. : The Court must have everything 
before it to found its jurisdiction. The affidavit 
should mention that there has been a specially 



indorsed writ, and that the defendant has entered 
an appearance. The copy of the affidavit served 
on the defendant with the summons must contain 
everything to be used at the application. I appear 
to have considered this point before in the case of 
Fitzwalter v. Val Dare Opal Co. The latest 
English decisions on this rule are very strict. 

Powers then applied to withdraw the summons, 
and offered payment of defendant's costs, which 
were fixed at seven guineas. 

Scott did not oppose. 

Habdino, J. : Order — Leave to withdraw sum- 
mons. 

Solicitors for plaintiff : Morton Sf Powers, 

Solicitors for defendant : Chambers^ Bruce Sf 
MeNah, agents for Barnett, 



NORTHERN SUPREME COURT. 



FULL COURT. 

March 15th, 1892. 

UABLOVICH V. BBADLET AND 0THKB8. 

Quashing Order — Service of Order Nisi on Crown 
Law Officers — Justices Act {50 Vic, No, 17) 
s. 209. 

An order nisi to quash a conviction or order of justices 

should be served upon the Crown Law Officers. 
King v. Ch&Uer, 2 Q.L. J., 186, followed. 

Motion for an order, under s. 209 of The 
Justices Act, to quash a conviction, under s. 19 
of The Towns Police Act, for unlawfully discharg- 
ing firearms. 

Macnaughton moved the order absolute. 

Jameson appeared to show cause. 

Chubb, J. : I am informed that the order nisi 
has not been served upon the Crown Law Officers, 
which has been the practice for many years in the 
Colony, and has been judicially noticed in King\. 
Chester, 2 Q.L. J., 186. 

Macnaughton : That case was not decided under 
the present Justices Act. Section 209 prescribes 
the persons upon whom the rule should be served, 
and does not mention the Crown Law Officers. 

Chubb, J. : I think it is still necessary to serve 
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them, and accordingly I direct the order to be 
enlarged until the 29th instant, in order that this 
may be done. 

Solicitors for appellant : O. As JRoherts Sf Leu, 
Solicitors for respondents : Daly Sf Beaumont. 



IN CHAMBERS. 



Chubb, J. 



March 24th, 1892. 



SMITH V. MOBRIS AND WALKER. 

Quashing Order — Service of Order Nisi on pro- 
secutor — Justices Act (50 Vic.j No, 17), 

s. 209, 

Where an order nisi to quash a conviction or order of 
justices has been obtained, it must be served upon the 
prosecutor as well as the justices. If this is not 
done, and the statutory time for obtaining the rule 
has expired, the Court has no power to amend the 
rule by inserting the prosecutor's name. 

Ex parte Snowdon^ WUkinson*8 Queensland Magistraie^ 
2nd edition, p. 16, followed. 

Application made under s. 209 of The Jus- 
tices Act^ to quash an order made by C. A. M. 
Morris, P.M., and J. B. Walker, J. P., at Charters 
Towers, on 18th February, 1892. An order nisi 
having been granted by Chubb, J., in Chambers, 
Costello moved to make it absolute. 

Macnaughton, who appeared to show cause, 
raised a preliminary objection to the application 
being heard on the merits. I'he prosecutor has 
not been called on to show cause, as required by 
sec. 209 of The Justices Act, In Wallace v. 
Sayers^ Towns ville, 6th August, 1891, the North- 
em Pull Court directed an order to be amended 
and re-served for the same reason. This cannot 
be done in the present case, as the statutory time 
allowed for obtaining the order has expired ; 
Ex parte Snowdon (New South Wales Supreme 
Court, 23rd August, 1858, reported in Wilkinson's 
Queensland Magistrate^ 2nd edition, p. 16.). 

Seltcyn Smith, who appeared for the Crown, 
relied on the same objection. 

Costello : There was no prosecutor at the time 
the rule was granted, the original complainant 
having before that withdrawn from the case. 



Chubb, J., held that the objection was fatal, at 
the same time intimating his opinion that the 
appellant would otherwise have succeeded on the 
merits, and discharged the rule without costs. 

Barrister and Solicitor for appellant : A. Costello- 

Solicitors for respondents : Daly Sf Beaumont, 
agents for Marsland Sf Marsland, Charters Towew. 

Solicitor for the Crown : G. C, Selwyn Smith, 
Crown Solicitor. 



Chitbb, J. March 28th, 1802. 

FERGUSON V. SMITH. 

Prohibition — Appeal — Small Debts Act of 1867 
(31 Vic, No. 29), ss. 29 and 34, 

Prohibition will lie to a Small Debts Court in cases where 

the judgment is under £10. 
PeUigrew v. Townley, 1 Q.L.R., pt. ii, 31, followed. 

Costello moved to make absolute a rule for a 
prohibition directed to C. A. M. Morris, Police 
Magistrate at Charters Towers, and the plaintif, 
to prohibit the proceedings in an action brought 
by the plaintiff against the defendant, in the 
Small Debts Court at Charters Towers, in respet't 
of the dishonour of a cheque for £S 148. 6d. 

Jameson, before showing cause, took a |.relim- 
inary objection. Prohibition will not lie in the 
present case ; where the judgment of an inferior j 
Court is erroneous, appeal is the only reinedj; J 
Short Sf Mellor*s Crown Practice^ pp. 70-74; 
Orijffin v. Ellis, 3 P. & D., 398. There i« no 
appeal from the Small Debts Court when the 
judgment on the sum sued for is less than £10; 
Small Debts Act of 1867, s. 34. Cases under £10 
shall be heard and determined according to equity 
and good conscience ; Ibid , s. 29. 

Costello : Section 29 of The Small Debts Arf 
applies only to rules of evidence, and not to rules^ 
of law. An erroneous judgment in point of law 
is an excess of jurisdiction ; therefore prohibition 
lies in respect of it. 

Chubb, J. : The objection taken by Mr. Jame- 
son that prohibition will not lie in this case, it', i" 
my opinion, unsound. The authorities he cites 
for the proposition are not in point. OriJi« ^- 
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UlUs refers to an Ecclesiastical Court. The text 
writers in Short ^ Mellort Crown Practice, at p. 
74, say that " it is still somewhat doubtful whether 
the erroneous proceedings in the inferior tribunal 
be questioned by appeal or by prohibition," but 
they cite cases which go to show that the privilege 
of appeal does not take away the right to prohibi- 
tion. A fortiori \% the right to prohibition, where, 
as here, the right to appeal is restricted to cases 
of £10 and upwards. If an inferior Court 
assumes jurisdiction on a point of law this Court 
will interfere ; Brown v. Cocking, L.E. 3, Q.B. 
672; JEhton v. Bose, LB. 4, Q.B. 4. We have, 
however, a decision of this Court to establish the 
right of prohibition to a Small Debts Court ; Pet- 
tigrew v. Tomnletfy 1 Q.L.R., pt. ii, p. 31, per 
Lutwyche, J. This objection, therefore, fails. 

His Honor then proceeded to deal with the 
case on the merits, and discharged the rule. 
Solicitors for the plaintiff : Jarvit Sf Turner, 
Barrister and Solicitor for defendant : A. Cos- 
tello. 



FEBRUARY SITTINGS OF THE FULL COURT. 



(Continued from page 154') 

EASTEBX miners' GOLD MINING COMPANT V. 
SSLLH£IM AND ANOTHER. 

The Chief Justice : The rule in this case was 
granted for prohibition on two grounds, viz. : — 
(1) that the defendant's claim was not a proper 
subject for plea of set off ; (2) that P. P. Sellheim 
had no jurisdiction to give judgment for the amount 
of the set off in excess of plaintiff's claim. If the 
first ground is right, it is clear that the magistrate 
had no right to give judgment for the excess. We 
are agreed that the defendant's claim was not a 
proper subject for a set off, and certainly the mag- 
istrate had no power to give judgment for the 
excess. This was a case in the Small Debts Court, 
and there was jurisdiction to hear the plaintiff's 
case; but we are all agreed that there was no 
jarisdiction to hear this plea — the plea of set off — 

T 



or to give the judgment that was given. Of course 
the ordinary set off is within the jurisdiction of 
that Court, but this was a set off by way of cross- 
action for unliquidated damages, and was not a 
subject for cognizance by the justices of the Petty 
Debts Court. They could not give judgment for 
the excess, and they would be wrong no matter 
what form their judgment might take. The judg- 
ment having been given, however, there is no doubt 
that the defendant was right in seeking to appeal, 
and had the right of appeal to the District Court. 
The principal point in the case depends upon the 
construction of section 34 — 

** If either party to any cause heard in any of the said 
" Courts of Petty Sessions in which the judgment of the 
'* Court or the sum sued for shall amount to the sum of 
*' ten pounds or upwards shall be dissatisfied with the 
** determination or direction of the Court such party may 
*' appeal to the nearest District Court which shall be held 
** within the district in which said Court of Petty Ses- 
*' sions shall be situate." 

" Provided &c." 

In this case the plaintiff's claim was for £6 odd, 
but the judgment was for more than £10. There 
was no jurisdiction to give that judgment for £10, 
or for the sum in excess^ which amounted to over 
£10; and therefore, there is no appeal under this 
section 34. We have held in Gardens case, 4 
Q.L.J., 9, that where there is no jurisdiction in 
the lower (^ourt there is an appeal to the District 
Court Judge. It would be an extraordinary thing 
if we had held otherwise, because, if a party in- 
vokes the jurisdiction of the lower Court and 
there is no jurisdiction, and notw^ith standing that 
fact the lower Court gives judgment upon him, 
there would be no remedy whatever. The man 
would have to be content with the injustice. 
There is an appeal from the decision when there 
is no jurisdiction, and the appeal in this case 
appears to have been to the District Coiu't. Here 
the appellant had the benefit of that. He went 
to the District Court, and the District Court 
Judge decided the matter as the Court below had 
done. It is quite clear that if the Court below 
had no jurisdiction to give judgment for the defend- 
ant, the District Court Judge had no jurisdictior 
to do so. The question then arises — *' what is th 
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remedy against the judgment of the two Courts ? *' 
The motion here has been made for prohibition. 
The Disfrict Courts Act provides that, where a 
party is desirous of appealing from a judgment 
of the District Court Judge, he must go to the 
Judge and get him to state a special case. That 
is a speedy and comparatively inexpensive remedy. 
If there had been no appeal by special case or 
otherwise from the District Court, the Full Court 
would have granted a prohibition in order to 
restrain these inferior jurisdictions within the 
limits assigned them by law. But here the 
defendant has invoked the aid of the Court, and 
of a very expensive, extraordinary, and peculiar 
jurisdiction, rarely and reluctantly exercised by 
the Court except where justice absolutely demands 
it, and certainly not where there is a less expen- 
sive and a speedy remedy. It appears that my 
brother Harding pointed out that the applicant 
ran the hazard of paying costs, and told him that 
the Court did not give an extraordinary remedy 
where there was a more immediate and less expen- 
sive one provided. That being so, we think that 
the proper remedy would have been to have asked 
the District Court Judge for a special case. We 
will not grant a prohibition. We cannot overrule 
Gardens case. The rule will be discharged ; and 
now comes the question of costs. Looking at the 
difficult question involved — probably this is the 
first time that it has been raised here — and at the 
fact that the defendant ought to have known that 
he had no right to» hold his judgment for that 
excess — he should have given way and not have 
forced the plaintiff to come here to get relief — 
we will grant no costs. 

Hardiko, J. : The party should have given way; 
but as he did not do so, the Court will do all it 
can, by the exercise of its discretion, to show their 
disapproval of such proceedings. That is the 
reason why the Court will allow no costs. 

KfiAL, J. : I concur on the same grounds as 
thQse stated by the learned Chief Justice. The 
objection to the actual decision of the magistrate 
seems so manifestly in accord with the law, that 
the parties, by exercising reasonable intelligence, 



ought to have known that it could not be sub* 
tained. 

Bule discharged accordingly, without costs. 

Solicitors for plaintiff : Morris t( Seiner. 

Solicitor for defendants : F. I. Fotrer. 



MARCH SITTINGS OF THE RTLL COURT. 



RAWLIS08 V. HALT AND ANOTHER. 

Injuries to Property Act of 1865 (29 Tic , 3o. 6) 
s. 26 — Bond fide claim of title — Jurisdiction 
of justices. 

R agreed to sell land to C. C paid part of the purchaM 
money. About three weeks afteni^'ards, but before 
the whole of the purchase money had been paid, R 
began to remove the wire from the fence surrounding 
the land agreed to be sold. C laid an information 
against R, under section 29 of Tht Injuries to Pro- 
perty Act of 1866. It appeared from the e\'idence 
that there was a dispute as to certain of the terms of 
sale. C said R was entitled to take away a crop of 
potatoes. R said he was entitled to take away the 
improvements, and that he removed the wire under 
the bond fidt belief that the property was his, and 
that he was entitled to do so. 

R was convicted and ordered to pay a fine of £5, with 
£7 for damages, and £3 3s. for costs, or in default of 
payment, to be imprisoned for three months. 

Htld^ that this was a homA fidt claim of right, and thatR 
should be relieved of the onler for fine and imprison- 
ment. 

Motion, made at the February Sittings of the 
Full Court, to make absolute an order calling upon 
Charles Bichard Haly, Police Magistrate at Dalby, 
and James Clarke of Dalby, to show cause why 
the conviction of William Kawlings, under the 
26th section of The Injuries to Property Act of 
1865 (29 Vic, No. 5), should not be quashed on 
the grounds : (1) That there was no evidence to 
support the conviction. (2) That the evidence 
showed that the defendant acted under a bond fide 
claim of right. (3) That the said Charles Richard 
Haly had no jurisdiction to try or decide the mat- 
ter of the said complaint, as defendant raised a 
bond fide claim of title in himself as against the 
complainant to the fence alleged to have been 
destroyed, and to the land upon which the same 
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was situate, and the conviction involved a decision 
a8 to such title. 

Prrskf, for appellant, moved the rule absolute. 

Wilton, for respondent Clarke, appeared to 
Bhow cause. 

WiUon took a preliminary objection that de- 
fendant had not exhausted all his remedies. The 
conviction was under section 26 of The Injuries 
to Property Act, and remedy was by way of appeal 
to the District Court, as provided by section 71. 
On the merits, he contended the question of title 
wa.s for the justices as a matter of fact. The jus- 
tices have decided that it is not a bond fide claim 
of right, and the Court will not interfere. He 
referred to Beg, v. Walker, 4 Vic. Rep., (L.) 452; 
% V. Blackhum,^'l L.J., (M.C.) 41, 46; Paley 
T. Birch, 16 Law Times Rep., 410 ; and Stone on 
Juitices of the Peace, p. 72. 

Perske referred to Paley on Convictions, p. 144. 
" Whenever the title to property is in question, 
the exercise of a summary jurisdiction by justices 
of the peace is ousted " He quoted in support 
Beg. V. Bumahy, 2 Ld. Ray., 900 ; Bey, v. Hunts- 
irorfh, 33 L. J., (M.C.) 131 ; and Beg. v. Cridland, 
27 L J., (M.C.) 31. 

Decision was reserved ; prisoner meanwhile 
being allowed out on bail, himself in £40, and two 
sureties in £,20 each, or one surety in £40, with 
condition that prisoner surrender himself into 
custody if rule discharged. Recognizance to be 
taken before any justice of the peace. 

At the March Sittings of the Pull Court, the 
following judgment was delivered : — 

LiLLSX, C.J. : This is an application to quash a 
connction against one William Rawlings, under 
the statute against the malicious destruction of 
property. The charge against him was that he 
destroyed maliciously a quantity of fencing, the 
property of the complainant, one James Clarke, 
aud the magistrates convicted him, and ordered 
him to be imprisoned, in default of payment of a 
fine of £10, for three months. He was impris- 
oned, and at last Court the Court gave him bail. 
Therefore, if he has suffered, it has been from 
his own obstinacy, not from the action of the 



Courts. The ground on which the rule is sought 
— and it was raised at the trial — is, that Clarke 
alleged he^ad a hond fide claim of right. The 
circumstances are somewhat remarkable. It 
appears that the fence which Clarke was charged 
with destroying stood between two properties 
which belonged to the defendant. There was a 
dispute whether the fence stood upon his own 
land or upon the other piece of land which 
he had agreed to sell to the complainant Clarke. 
It appears that there had been transactions 
between them of this kind. There is no doubt 
that there was a contract in which the defen- 
dant agreed to sell to Clarke a piece of land 
adjoining his own. Part of the purchase money 
was paid to Rawlings, the defendant, and then 
there was a dispute as to certain of the terms. 
Clarke said he was entitled to take away a crop of 
potatoes from the allotment which he had sold. 
The defendant said he was entitled to take away 
the improvements. It is clear that on the day for 
the completion of the contract, by the payment of 
the full amount, the purchaser Clarke was a de- 
faulter. Then Rawlings began to remove the wire 
from the fence, and that is the offence with which 
he was charged before the magistrates. He set 
up the claim that he was entitled to take it away 
as part of the improvements, and the evidence 
was taken on which the magistrate decided tlfat it 
was not a hond fide claim of right. Beyond the 
fact of his attempt ta remove the fence, there was 
no evidence of any want of hond fides, and on the 
other hand the admitted matters — the non-payment 
of the purchase money, the right to move a crop 
of potatoes, and other little circumstances — all 
went to show that there was betT^'een the parties 
matter of dispute, and the question is, if I may 
use a familiar term, was this a mere bogus asser- 
tion, or was it a hond fide claim and assertion of 
his right to the improvements? What object 
could he have ? What could he secure by these 
proceedings ? If the contract was "off '* entirely 
by reason of Clarke's default, there was nothing 
to be gained by the removal of the fence. If, on 
the other hand, the property was still within the 
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grasp of Clarke, and he could assert his right 
under the contract under which he was admittedly 
a defaulter, he had half the purchase money, and 
might have recouped himself for any injury in 
consequence of Eawlings taking the wire from the 
f-«nces. Upon the whole we think it ought to 
have been held by the magistrate there was a bond 
fide claim of right, and that this man should be 
relieved of the order for fine and imprisonment. 
The conviction will, therefore, be quashed, with 
costs against Clarke. 

Habdino, J., and Eeal, J., concurred. 

Eule absolute accordingly, with costs. 

Solicitor for appellant : E, Winter. 

Solicitors for respondents: Wilson, JVeuman- 
Wilson i[ Hmnming, 



LOWBY V. QUEKNSLAITD OKNEEAL INSURANCE CO. 

Fire insurance — Conditions of policy — Removal 
of building — Other insurance — Agent — 
Waiver — Estoppel. 

L insured an hotel with the defendant Company. The 
hotel was situated at Nine Miles, but subsequently 
pulled down and re-erected at Cooroy. The defen- 
dants knew the second locality, and accepted a pre- 
mium after the re-erection. The pulling down and 
re-erection were not communicated to the defendant 
Company. They knew the description of the policy 
sufficiently covered the hotel. The hotel was burned 
down, and the defendants set up a breach of the con- 
ditions of their policy. 

Heldf that the Company was estopped from setting up a 
breach of condition about the change in the situation. 

Held, also, on the plea that the plaintiff had not given 
notice of a second insurance, that assent to subsequent 
insurance was also assent to the renewal of the same, 
in the same or any other company. 

Parsons v. Standard Insurance Company, 4 U.C., Ap. 
346, and Pacaudv. Monarch Company, 1 L.C.J., 284, 
followed. 

Motion, made at the February Sittings of the 
Full Court, for a rule absolute setting aside the 
judgment entered for the plaintiff, on the ground 
that the defendants were entitled to judgment, 
or for a new trial, on the ground that the judg- 
ment was against the evidence. The plaintiff had 



effected an insurance with the Queensland General 
Insurance Company, on property known as the 
Engineers' Arms Hotel, to the extent of £250* 
The building in question was used as a hotel, and 
was situated at the Nine Miles, on the main road 
between Brisbane and Gympie. Prior to its ac- 
quisition by the plaintiff it belonged to a person 
named Eogers, who also carried on a hotel at 
Gympie. He transferred to the plaintiff, who 
subsequently removed the hotel to Cooroy. In 
June, 1891, the building was destroyed by fire, 
and plaintiff sought to recover the amount of his 
insurance. The defendant Company disputed his 
claim on the grounds, among others, that he had 
failed to supply full particulars of his loss within 
fifteen days of the fire ; that the position of the 
hotel had been changed without their knowledge 
and consent; and that the plaintiff had effected 
a reinsurance in the South British Insurance Com- 
pany for £100, without giving due notice of and 
receiving sanction to the same. 

Sir S. W. Oriffith, Q.C, A,G,, and Rutledge, 
for defendants, to move absolute the order nisi ; 
Lilleg, and Dickson, to show cause. 

Lilley : The action was tried before Mr. Justice 
Real in November last. Plaintiff sued on a policy 
for £250, effected with the defendants on April 
12th, 1889, covering the Engineers' Arms Hotel, 
furniture, stock-in-trade, and outbuildings, situated 
on the Gympie Eoad. Defendants pleaded, 
amongst other things, that plaintiff had not given 
notice of a second insurance on the building ; had 
failed to give a particular account of his loss 
within fifteen days of the fire ; and tliat either 
there was a misstatement in the description of the 
property, or in the alternative a change of its sit- 
uation. The jury found that full particulars of 
loss had been rendered within the prescribed time, 
that the new policy was a substitution for an old 
one, effected with the knowledge of the defendants, 
and that the latter knew the exact situation of the 
hotel, and accepted premium on the policy six 
months before the fire occurred. A rule ni*i was 
granted in December last, on the grounds that on 
the findings the defendants were entitled to judg- 
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ment or a new trial. Sa long as the answer to 
the question No. 27 remains — namely, that the 
defendants left everything concerning the policy 
to their agent Corser, they are not entitled to 
judgment. With respect to the grounds for a new 
trial, the answers Nos. 13, 14, and 15, are wholly 
immaterial. The jury found the new policy in 
the South British Company was a substitution of 
an old policy in the Victoria Insurance Company. 
Corser effected it, and the defendant knew he was 
going to effect it. But the answers are immaterial 
anyway. I will contend Lowry did not effect the 
insurance in the South British, but his mortgagee. 
[Rkal, J. : There was no dispute about Corser 
being Lowry 's agent. He certainly effected the 
insurance on behalf of Lowry.] The law respect- 
ing the substitution of policies is in Porter on 
Insurance, 2nd ed., p. 174. It was there laid 
down that an insurance effected in substitution, 
subsequent to the policy sued upon, did not avoid 
the first insurance if the grantors received notice. 
In support of this the author quoted the Canadian 
cases of Parsons v. The Standard Insurance Com- 
pany, 4 U.C, (App.) 326, and Pacaud v. Monarch 
Inturance Company^ 1 Lr. Can. Ju. 284. The reason 
of that was, when a man increased his policies on 
the quiet, the probabilities were that he was 
arranging to have a fire. But here there was no 
alteration of the amount at all. If Porter's dic- 
tum was good law, the answers 13, 14, and 15, 
were perfectly immaterial. [Real, J. : Supposing 
it was not good law, would the answers be in your 
favour?] Why not? Defendants waived their 
right to object afterwards. [Heal, J. : They have 
done nothing to waive. The answers only went 
to show this. We knew the plaintiff was going 
to insure for £100 again. Would that justify 
such insurance?] I submit it would. Defend- 
ants left all changes to their agent. [Eeal, J. : 
There was a case in Massachusetts, where it was 
held when agents effected several policies on the 
one building they must give notice to the insurance 
companies.] Corser did let defendants know of 
the insurance in the South British. They were 
asked first to increase the risk from £250 to £350, 



and when they replied that they did not care to, 
he effected the additional amount elsewhere. 
[Hahdino, J. : I find whichever way these ques- 
tions can be answered there would be no change 
in the position.] No, it is simply a change of 
places. In condition No. 2 the word " other " 
insurance means " further " insurance. [Habd- 
INO, J. : The defendants argue that the South 
British insurance is an additional one.] That 
cannot be so. The jury had evidence on the one 
side that the stock was valued at £100, and on the 
other side that it represented £45, and accordingly 
they pleased themselves and gave plaintiff £70. 
The rule should be discharged with costs. 

Sir S. W, Griffith, Q.C.A.O,: The principal 
questions raised are in respect to the conditions 
made in the policy. Some people think companies 
only make conditions to have them disregarded, 
but insurance offices are entitled to surround them- 
selves with conditions and stand by them. The 
nature of their business required this, and such 
contracts are made for the purpose of protecting 
them against fraud. In the present case the only 
question for the Court to consider was, had the 
case been brought within the conditions of the 
contract ? If not, then plaintiff's course of action 
should have been an equitj suit to prevent defen- 
dants setting up the conditions. There are two 
conditions that the defendants rely on — namely, 
No. 1, •dealing with the alteration of risk; and 
No. 2, in reference to making another insurance. 
If these have been broken, then it rests with the 
plaintiff to show that he is entitled to recover. 
On the question of alteration of risk, it was found 
the hotel was first erected on the Nine Mile site, 
and the defendants never knew till after the fire 
the exact position where it had been re-erected at 
Cooroy. That was a change of situation and of 
the nature of things. The hotel ceased to exist 
and was rebuilt. Clearly this amounted to an 
avoidance of the policy. [Real, J. : That would 
apply equally if the hotel had been taken down 
and re-erected in the same place.] Certainly. 
The conditions being broken it remains for plain- 
tiff to show he is entitled to the premium. Thai) 



164 



THE QUEENSLAND LAW JOURNAL. 



1892. 



he has not done. The hotel ceased to be a build- 
ing when it was pulled down, and became a heap 
of material, which the policy did not cover. 
[Habding, J. : The policy was void whilst the 
hotel was in pieces. But before February 6th the 
material was re-erected, and defendants accepted 
a premium for the t«rm of the new policy. Was 
that sufficient to require a new seal?] Yes. 
Plaintiff can only sue on the policy by showing 
defendants are estopped from setting up the con- 
ditions. [Real, J. : The defendants accepted the 
premium after the change.] But not with a know- 
ledge of the change, and without such knowledge 
they were entitled to set up this condition. [Real, 
J. : During the currency of the premium they could 
set up that defence, but not after its expiry.] I 
submit it is not a question of construing the con- 
tract, but making a new one. The defendants 
stipulated for notice of change. The question for 
the Court is, was there any change ? [The Chief 
Justice : No. The question is, which building 
did the defendants insure, the hotel at Nine Mile 
or the one at Cooroy ?] If the original descrip- 
tion is right, then there was a change in the second 
building which was not what the policy efFecled. 
[Real, J. : Can the defendants object to the change 
after taking the premium with a full knowledge 
of the second situation ?] The policy cannot be 
changed so as to cover a building upon another 
site. The jury say it ought not to matter. [Real, 
J. : The jury only answered the facts, and said the 
change did not matter.] "When the defendants 
took the premium it was under a misapprehension, 
because they never knew anything about the 
change. There could be no estoppel or waiver set 
up by the plaintiff without a knowledge of the 
material fact. [The Chief Justice : This appears 
to be a new contract every year, and when defen- 
dants take a premium, do they not make certain 
that it is for the place as it stands at the time ?] 
So it would be if defendants know the change of 
venue, and all the facts to enable them to estimate 
the hazard. It was not the same thing to lead the 
defendants to understand the insurance was on a 
building that had been standing for four years, as 



on one only erected two years. [Real, J. : You 
are in the same position at every renewal, it strikes 
me. During the currency of the premium, pro- 
bably you have no alternative — you must continue 
through the whole term unless there is a breach- 
but at the expiration of the year you are at liberty 
to go on or not. You can then accept or reject 
the risk as you like] [HARnnro, J.: The real 
question is whether the house burned down is the 
same as the one originally insured.] If the policy 
is to be treated as a new contract, then the de- 
scription of the building is all wrong, and amounts 
to misrepresentation. On the second condition it 
was a question of construction. What was the 
meaning of the word "other" insurance? The 
first thing to consider was whether the policy in 
the South British Company was capable of another 
construction. In what forced sense could it be 
said not to be another contract ? The jury might 
say it could not make any difference, but the de- 
fendants had been deprived of their right to with- 
draw when they heard a further policy had been 
effected. They had lost that opportunity, and it 
could not be reinstated. The moral, if not the 
physical, risk had been increased, and the onus, 
therefore, was on the plaintiff to show defendants 
could not set up the conditions of the policy. It 
was submitted further, the evidence did not sup- 
port the findings impeached, and on these grounds 
the rule should be upheld. 

C.A.V. 

At the March Full Court the judgment of the 
Court was delivered as follows : 

LiLLEY, C.J. : The rule nisi in this matter 
was argued at the last sitting of the Full 
Court. The rule called upon the plaintiff to show 
cause why the judgment entered for him by Mr. 
Justice Real should not be set aside and judgment 
entered for the defendant Company. Dealing 
first with the minor points, we think there is suffi- 
cient to sustain the findings on all the questions 
of which the numbers were given, and we also 
think there is no ground for the reduction of the 
damages. There was a conflict of testimony on 
each side, and the jury took a medium sum, and 
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we think that their finding on that matter is un- 
assailable. Then there remain two points, which 
were the principal points argued before the last 
Full Court. These points were both allegations 
of breach of the conditions endorsed upon the 
policy. The first was that, after the policy was 
mued, there was a material change in the location 
of the house and other things which were insured 
—that, in fact, the building stood at the time the 
policy was made on a different site, and had since 
been pulled down, taken to pieces, and not 
rebuilt for about three months, and then re- 
moTed to and re-erected on the site where, the 
house was when the fire occurred, and it was 
burned down. The judgment is asked for the defen- 
dants, on the ground that there was a breach of 
condition ^o. 1, inasmuch as the plaintiff having 
pulled down and removed the house without noti- 
fying the fact to the Insurance Company, was not 
entitled to recover on the policy. There is no 
doubt that the pulling down and the re-erection of 
the building was not communicated to the Com- 
pany, and that is a breach of the conditions that 
they complain of, and which, they say, entitles 
them to hold the policy as null and void. In fact, 
the Company never seem to have known of the 
building standing on the first site, unless the 
knowledge of Mr. Corser, who was interested as 
mortgagee in the insurance by Lowry, can be 
taken to be knowledge by the Company. The 
Company, through their agent at headquarters, did 
not visit, but they actually knew the new site — 
that is the site upon which the building was stand- 
ing at the time the fire occurred. They knew it 
before the fire occurred, and they knew it before 
they were paid, and they accepted the last pre- 
mium. They accepted the premium, therefore, 
with full knowledge of the actual location of the 
building which had been insured with them. It 
is clear, and it is not disputed, that the description 
in the policy would cover the new site of the old 
building. There was a great deal of subtle argu- 
ment about the existence or non-existence of the 
actual thing insured, but I think that, in the view 
we have taken of the matter, that is probably of 



no consequence. We need not deal with these 
subtleties, on the conclusion we have come to on 
the matter. What appears is this. Before the 
fire occurred, and before the Company accepted 
payment for insuring the building, they knew the 
actual site where the building was standing when 
it was burned. They also knew that the descrip- 
tion of the policy suflSciently covered it. The 
doctrine of estoppel applies to a corporation as 
well as an individual, and it is clear that a com- 
pany would be estopped if the individual would 
be estopped. If the Company knew the actual 
site covered by the description in the policy, and 
accepted money for insuring the particular build- 
ing on that particular site, they would be estopped 
from saying they insured a building on the site on 
which it previously stood. The doctrine of estop- 
pel applies, and there is authority which we think 
good for holding that upon the first ground the 
Company would be estopped from setting up a 
breach of condition. On the first ground, there- 
fore, the rule cannot go. The second ground is 
also one of forfeiture. Judgment is asked for 
against the plaintiff in favour of the defendants, 
on the ground of forfeiture of his right under the 
second condition of the policy, which provides that 
persons insuring property must give notice in 
writing of any other insurance on the same pro- 
perty, and if they fail to do so the policy .became 
null and void in the case of loss. Now, embodied 
in the description of the dwelling is a statement 
which might be taken to be notice of another 
insurance. There is an endorsement on the back 
that the building is insiured for £100 in the Vic- 
toria Insurance Company. Now, in the course of 
the transactions between the parties, it appears 
that the insurer, through Mr. Corser, applied to 
the Company — the Victorian Company having 
withdrawn from this class of business — to take the 
additional risk of £100, which would have brought 
their risk of £250 up to £350. Their agent de- 
clined to take the additional risk. Corser had 
previously informed them that another insurance 
would be substituted if the Company refused it. 
As they refused to accept the further risk, Corser 
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insured in another company, the defendant Com- 
pany making no complaint of the sufficiency of 
the substituted Company ; in fact, that Company 
have paid their contribution to the loss which 
afterwards occurred. The insurance was effected 
in another Company — I think the South British. 
No notice appears to have been given of the sub- 
stitution, and no endorsement was made therefore 
on this policy of the change or substitution. That 
is alleged to be the breach of the second condition, 
and it is alleged that it entitles the Company to 
judgment, because the policy has become null and 
void in consequence of the neglect to inform them 
of this other insurance. We were inclined to hold, 
and in fact we do hold, with the American and 
Canadian Courts on this point. There is no Eng- 
lish authority to help us, so we have nothing else 
to guide us. Having given very careful consider- 
ation to the decisions of the American and Cana- 
dian Courts, we think those Courts were right in 
declaring that assent to subsequent insurance was 
also assent to renewal of the same, in the same or 
any other office. Now, there is no doubt that the 
defendant Company were informed in the letter 
from their principal when they were told that, if 
they refused the risk, it would be offered to another 
office. They refused to take it. That being so, 
there was assent to subsequent insurance, and the 
case falls within the principle of the American 
and Canadian cases. Here there was notice in the 
policy itself that there was a further and addi- 
tional insurance of £100 beyond the risk taken 
by the defendant Company. The agent of the 
defendant Company had notice and assented to the 
change of insurer, and he intimated that, as the 
defendant Company would not take the additional 
risk, they had no objection to it being taken by 
another Company. There was, therefore, a substi- 
tution — if anything at all — there was a substitution 
of an insurance, not an additional insurance affect- 
ing the principle as applicable to conditions of this 
kind. It was a substitution of a new insurer, and 
it had the assent of the defendants. That being 
so, we think the case falls within the principle of 
the American and Canadian cases, that there was 



no breach of this condition, and that the rule 
must on all grounds be discharged with costs. 

Habbino, J., and Beal, J., concurred. 

Eule discharged accordingly, with costs. 

Solicitor for plaintiff : F. I. Power, Grympie. 

Solicitors for defendants : Mart Sf Flower. 



EMMOTT 9. QUEEN SLAJTB MEBCANTILE COHPANY, 

LIMITED. 

Injunction — Company — Inspection of books. 

The -plaintiff was a shareholder in the defendant Com- 
pany. By the Articles of Association, certain books 
were to be kept by the directors, and to be open, od 
certain conditions, to inspection by the shareholden. 
The plaintiff requested leave to inspect certain of the 
Company's books, and was refused. He thereupon 
issued a writ for an injunction restraining the Com- 
pany from preventing him, at all reasonable times, 
having access to the Company's books of accoant, 
and inspecting and perusing the same. 

On a motion for an injunction in terms of the indorsement 
of the writ, an order was made by Lilley, C.J., for 
an injunction in the terms prayed for, and the defen- 
dants were directed to allow the plaintiff to inspect 
the books at specified times. 

Heldf on appeal, that the order was too large ; that the 
order should have directed the motion to be brought 
on with the hearing ; and, that the original order 
should be so varied, the aUUua in quo of the booki 
being preserved. 

Da7iiel v. Ferguson, (1891,) 2 Ch., 27, followed. 

Appeal from an order of His Honor The Chief 
Justice, for an injunction, and for inspection of 
the books of the Company. 

The plaintiff was the holder of fifty shares in 
the defendant Company. By article 101 of the 
Articles of Association, certain books of account 
were to be kept, and by article 102 it was pro- 
vided — 

** The books of account shall be kept at the registered 
<* office of the Company, and subject to reasonable restric- 
* ' tions as to the manner of inspecting the same, that may 
** be imposed by a resolution of the members of the Com. 
" pany in general meeting, and subject also to three clear 
** days' previous notice to the secretary, shall be open to 
'* the inspection of the members, between the hours of 
** one and three p.m." 

Plaintiff wished to make an inspection of the 

books, and on the 14th January last wrote to the 

secretary, giving notice of his intention to inspect 
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them on Monday, the 18th January. The letter 
was not received till the afternoon of the 15th 
January On the 18th the plaintiff called at the 
{•fficc of the Company and, on demanding to see 
the bookB, was told he could not see them. lie 
called again on the 20th January, and the secretary 
a^ain refused to let him inspect them. Plain- 
tiff then consulted his solicitors, who sent a formal 
notice, dated Ist February last, demanding, as 
solicitors for and on behalf of plaintiff, an inspec- 
tion of the books, between one and three oclock, on 
the 5th of February. Two clerks called at the 
appointed time, but were refused an inspection. 
On the 16th February the plaintiff issued a writ 
" for an injunction- to restrain the defendant Com- 
'• pany from preventing the plaintiff from having 
"access, at all reasonable times, to the books of 
''accounts kept at the registered office of the 
"Company for the purpose of inspection and 
''perusal, and from preventing the plaintiff from 
' taking extracts from such books of Accounts." 

On 2nd March a notice of motion was heard, 
that the defendant Company, its servants, and 
agents, be restrained, in terms of the indorsement 
on the writ of siunmons. 

Lilley, for the plaintiff; Sir S. W. Oriffith, 
QC^A.O, Feez with him, for the defendant 
Company. 

LilJey read the affidavits of plaintiff, and of J. 
A. Gallwey and C. A. Ball, which set out the 
facts stated above, and quoted Holland v Dixon ^ 
37 Ch D., (560 ; and Mutter v. Eastern and Mid- 
land Railway Company, 38 Ch.D., 92. 

The Attorney- General objected to plaintiff *s 
affidavit on the ground that deponent's occupation 
waa not stated. 

His Hot70r held that, as the first paragraph of 
tlie affidavit stated deponent was a shareholder 
in the Company, the omission was supplied. 

The Attorney- General : The plaintiff acted 
irregularly throughout in not having given proper 
notice, in not attending at the Company's office at 
the prescribed time, or, in fact, placing himself in 
a position to entitle himself to the privilege given 
hy the Articles of Association. 



Lillet, C.J. : It seems to me as if there had 
been an absolute refusal to let the books be seen, 
and that in itself is sufficient to entitle the plain- 
tiff to his injunction. J will, therefore, grant the 
injunction, and direct the defendants to allow 
plaintiff to make an inspection of the books be- 
tween one and three o'clock on Friday, and so on, 
from day to day, till the inspection has been com- 
pleted. 

Notice of appeal from this order was served on 
the third day of March last, and on the fourth 
day of March a notice of motion was heard, that 
all further proceedings on the order of 3rd March 
be stayed, pending the hearing of the appeal there- 
from. 

Lilley, for the plaintiff. 

FeeZf for the defendant Company. 

Lilley opposed the motion on the grounds set 
out in a further affidavit of the plaintiff, which 
stated that it was the intention of the Company 
to pass resolutions for the express purpose of ex- 
punging the 102nd article from the Articles of 
Association. 

After argument, an order was made, by consent, 
that further proceedings on the order of 3rd 
March be stayed, pending the hearing of the 
appeal of which the defendant Company had 
given notice, and which appeal the defendant 
Company then undertook to prosecute without 
delay, and to have heard at the sittings of the 
Full Court in March next. And, further, that, in 
the event of the said appeal being dismissed, the 
rights of the parties should stand as then ; and 
that, in such event, the plaintiff should have access 
to the books of account of the defendant Com- 
pany at such times between the hours of one and 
three p.m. as he shall appoint, on a day within 
seven days after the decision of the Full Court 
dismissing such appeal should be made kno^n 
and then afterwards from day to day, between t"he 
same hours. 

On appeal to the Full Court. 

Sir S. W. Griffith, Q.O., A.G., Byrnes, S,G., 
and Feez with him, for the appellant Company ; 
Lilley, for the respondent. 
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Griffith, Q.C, A,Q.: As to inadmisBibility of 
plaintiff's affidavit on grounds of no description of 
deponent, cited O. XXXVI, r. 3c ; Chittys Arch- 
hold, 14th ed., p. 459 ; 0, LVIII, rr. 1, 2 ; Shirer 
V. Walker, 2 M. & Q-., 917. On the merits the 
affidavits do not shew that the Company have 
failed in any duty they owe to the plaintiff — 
Articles of Association, s. 101— three clear days' 
notice have not been given. Lindley on Com- 
panies, p. 439 ; The King v. Wiltshire and Berk- 
shire Canal Company, 3 Ad. & E., 477; Beg. v. 
Grand Canal, 1 Ir L.B., 337. 

Byrnes, S,G, : The rights of the plaintiff here 
are the rights of a shareholder arising out of a 
contract ; he has a limited right of inspection ; 
the notice would not enure for all time. The 
injunction being granted amounted to an accelera- 
tion of relief. Lindley, p. 440. 

Lilley : As to form of action, Holland v. 
Dixon, 37 Ch.D., 669, and Mutter v. Eastern and 
Midlands Bailwai/ Company, 38 Ch.D., 92. As to 
a mandatory injunction, Bonner v. Great Western 
Bailway Company, 24 Ch.D., 1 ; per Fry, L.J., 
at p. 10 ; Hermann Loog v. Bean, 26 Ch.D., 306 ; 
per Pearson, J., at p. 311 ; and per Cotton, L. J., 
at p. 314 ; Kerr on Injunctions, last ed., p. 51. 
There was an absolute refusal shown by defen- 
dants own facts. If terms were granted, order 
should be that the status in quo of the books up 
to the 7th March should be preserved for inspec- 
tion, if defendant be found to be entitled to it. 
Daniel v. Ferguson, (1891), 2 Ch., 27. 

Griffith, Q.C, A.G., in reply: Plaintiff never 
properly complied with conditions ; he had merely 
the right, under the contract, to see tljem ; it was 
not the duty of the Company to assist him. 

Habdino, J. : This is an appeal from an order by 
His Honor The Chief Justice, on an application 
for an injunction. The order directs the defen- 
dants to allow plaintiff to make an inspection of 
the books of the defendants, between one and 
three o'clock p m. on Friday, and so on from day 
to day till the inspection has been completed. It 
is against that order that the appeal is made. The 
facts, so far as I find them necessary to state, are 



as follows : — The plaintiff is a shareholder in the 
defendant Company, and by rules 101 and 102 of 
the Articles of Association, certain books are to be 
kept by' the directors, and are to be open, on 
certain conditions, to an inspection by the share- 
holders. I do not find it necessary to-day to go 
into the question of what these books are, and 
what the times of inspection are, or what the cir- 
cumstances are which give rise to this right. 
These are questions which are in litigation in the 
suit, and which, if decided in the plaintiff's farour, 
will give him the right which he requires, namelj, 
to inspect the books of the Company. That being 
so, I proceed very shortly to consider the general 
rights. First of all I will consider what an action 
is. It is a mode which the law has pointed out 
whereby persons may litigate and get legal decision 
upon their disputes. Therefore, an action having 
been commenced for the decision of this Court, 
pending that decision, the Court has power to 
grant an injunction. Injunctions are of two kinds, 
prohibitory and mandatory, both having the same 
object ; the object of an interlocutory injunction 
is to preserve the property pending the litigation, 
so that, by the acts of the parties during the litiga- 
tion, the property shall be available to the successful 
party in the state in which it was ; in other words, 
neither party shall be injured by the delay that is 
necessarily caused in the prosecution of the action 
until the hearing. Prohibitory injunctions are for 
restraining destruction, and restraining the person 
having the property from dealing with vested 
rights, and restraining him from doing any injuri- 
ous act. A mandatory injunction is one that 
orders a party to do something. Now I see no 
reason why the same principle which applies to 
one should not apply to the other, namely, the 
preservation of the rights until the hearing. In 
the case of Daniel Sf Ferguson, cited this morning, 
the point was the raising of a wall. The defen- 
dant accelerated his building tactics as soon as he 
became aware that the plaintiff was going to stop 
him by injunction. The mandatory injunction 
there was, that he be restrained from raising the 
wall until the hearing of the suit, and that he re- 
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more so much of the wall as he put up since the 
commencement of the trial. I do not know of any 
cases where more than that has been done. The 
order is to be preventive and preBervative. If 
ID this case the injunction mandatory is issued, 
the subject matter of the action will be destroyed, 
because the action was for discovery — ^that is, the 
?ecrecv of the defendants' business is to be invaded 
if the plaintiff is to be allowed before the hearing 
to see the books. That secrecy once invaded the 
Court has no means of emptying the man's mind 
of what he has received. If he once receives the 
information the parties cannot be replaced in the 
same position. That being so, the injunction in 
the terms granted should not go, and I think the 
order should have been made to direct the motion 
to be brought on with the hearing. It has been 
suggested by Mr. Lilley that the status in quo of 
the books on the 7th March, the date on which a 
certain question arose — unnecessary to be further 
mentioned — ought to be preserved. I thick there 
is nothing unreasonable in acceding to that pro- 
position, although I do not wish it to go forth that 
a party can come into Court and ask for an injunc- 
tion without showing injury or threatened injury, 
or threat of the continuance of the injury to the 
property or right in dispute. But when a case 
comes before the Court, the Court can modulate 
and adapt its order to the circumstances of the 
case; and the Judge of the first instance in this 
case, I understand, will give his assistance. He 
thinks it not unreasonable to accede to the sugges- 
tion of Mr. Lilley, and I am not prepared to differ 
with him I will therefore join with him in an 
order which will confirm the status in quo until 
the hearing. Therefore, the order will be varied 
in the way I have stated. 

Heal, J. : I am of the same opinion. The in- 
junction as granted in this case would decide the 
substance of the action, the whole action, and not 
anything incidental to it. Now it becomes neces- 
sary in the course of all applications for injunc- 
^ons, that the judge should decide not merely the 
i»w, but all the facts necessary to enable him to 
determine the propriety of granting an interim 



or interlocutory injunction until the hearing ; but 
although he may decide the facts for the purpose 
of granting an injunction necessary to preserve 
the property, I think he is not entitled to decide 
them for the purpose of determining the whole 
action. Here the whole action is for the purpose 
of inspecting these books. The effect of the in- 
junction as it at present stands, is to give that. 
I therefore think it is too large. If it were clear 
that the plaintiff had not performed the conditions 
entitling him to an inspection of the books, he 
would be entitled to no relief by way of interim 
injunction or otherwise. And it was for the 
judge, before whom the application was originally 
made, to decide that question for the purpose of 
determining whether or not an interim injunction 
to preserve the books in statu quo should be 
granted. I* agree with my brother Harding that 
the plaintiff is entitled to have the books pre- 
served in the state they were on the 7th March. 
As it will necessarily become the province of the 
judge or jury before whom the action is tried to 
decide between the parties as to the plaintiff's 
right to inspection, it also becomes necessary that 
the books shall be kept in such a state that, on the 
determination of the right, the plaintiff, if he 
succeeds, will have the benefit of the judgment in 
his favour. For these reasons, I think the order 
as made should be limited as stated by Mr Justice 
Harding. 

Thk Chief Justice: I agree with the judg- 
ment and the reasons. It is not necessary that I 
should enter into the matter at all. I think in 
making the order I went beyond what the parties 
meant I should do, but it is not unusual where 
the parties wish it, for the judge below to deter- 
mine on the evidence before him, in effect the 
whole matter. No doubt I made a larger order 
than I should have made I agree with my 
brother judges that the plaintiff ought to be re- 
strained from a present inspection ; for, if he gets 
thaf, he gets all he would get on a hearing. One 
important question is raised as to the law and con- 
dition of companies. Either the plaintiff has the 
right he claims here, or he has not ; and if I, 
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under a misapprehension, have over-stepped in the 
slightest degree the line of my authority, why 
then, no doubt, I must be brought within it. I 
think, probably, the order was too large, and I 
think the modification that is proposed is a ju«t 
one. I do not suggest that the books are likely to 
be interfered with. At all events, when we are 
doing right we should do all that is right ; and I 
think the entries in them should be preserved in 
the same state as they were on the 7th March, so 
that the plaintiff will not be deprived of the right 
which he would have had previous to the day when 
the resolution was passed by the Court that no 
inspection should be allowed. The motion for the 
injunction will have to be brought on at the hear- 
ing of the action, and, in the meanwhile, the status 
in quo of the books is to remain preserved. 

No costs allowed. 

Solicitors for- plaintiff: Chambers^ Bruce ^ Mc- 
Nab. 

Solicitors for defendants : Macpherson Sf Feez, 



In re The Stamp Duties Acts of 1866 atid 1890, 

AND AN AGREEMENT BETWEEN SMITH AND 
ANOTHER, AND GILCHRIST AND ANOTHER. 

Stamp Duties Act of 1866 {30 Vic, No. 14), ss. 
3, 21 — Stamp Duties Act Amendment Act of 
1690 (54 Vic, No. 28), ss. 4, 21 —Construc- 
tion of agreement — Stamp duty. 

The executors of H, who was in partnership with Watt 
and Gilchrist, agreed to sell H's interest in the free- 
hold property of the partnership, on condition that 
the parties took over the whole of H's liabilities. 
H's share was one-third of 42,462^^ acres, valued at 
ten shillings an acre. The third share of H in that 
amounted to £7,077 Is., but the whole of his liabil- 
ities, including partnership debts, amounted to 
£16,919 138. 3d. A deed of transfer was executed of 
the land in pursuance of such agreement. 

Held, that the true consideration for the first agreement 
was £7,077 l8.» and that that sum was the amount on 
which stamp duty was payable. 

This was a special case stated by the Stamp 

Commissioners, under s. 21 of The Stamp Duties 

Act of 1866 (30 Tie, No. 14), for the purpose of 

determining the amount of stamp duty legally 



chargeable on a certain memorandum of transfer, 
and memorandum of agreement, made between 
Fergus Jago Smith and Lancelot Noel Smith, ex- 
ecutors of the will of William Harvey Holt, late 
of Glenprarie, in the Colony of Queensland, 
grazier, of the one part, and John Brown Watt 
and William Oswald Gilchrist, of the other part. 

Mansfield, for the appellants, Fergus Jago 
Smith and Lancelot Noel Smith ; Dickson, for 
the respondents, the Stamp Commissioners. 

Mansfield : Duty is levied under s. 3 of Stamp 
Act of 1866. Schedule!, "conveyance," — defined 
also in s. 4 of Stamp Duties Act Amendment Act 
of 1890. From the memorandum of agreement 
it appears that the late William Harvey Holt was 
a partner with John Brown Watt and William 
Oswald Gilchrist, in certain prt)7^»erties consisting 
of freehold land, and other stiition properties. 
His executors, Fergus Jago Smith and Lancelot 
Noel Smith, on 26th November, 1890, entered into 
an agreement with his late partners to sell his 
interest in the freehold property, on condition tbat 
they took over the whole of his liabilities. The 
interest of the deceased amounted to a third of 
the partnership property. For the purposes of 
the agreement the freehold property, consisting of 
42,462^^ acres, was valued at 10s. an acre, or in 
total at £21,231 3s. The third share of the 
deceased in that came to £7,077 Is., but his other 
liabilities, including his share of parthership debts, 
brought the sum up to £16,919 13s. 3d. The 
partners agreed to take that amount and relieve 
the executors of the whole of the deceased's liabil- 
ities. A deed of transfer was thereupon executed 
of the land, of which the deceased's share was 
valued at £7,077 Is. The Stamp Commissioners 
claim that stamp duty is payable on £16,919 13d. 
3d., and the Court is now asked to decide whether 
it is rightly payable on that sum, or only upon 
£7,077 Is. He cited The National Land Com- 
pany, Limited, v. The Comptroller of Stamps, 
9 Vic. L.R., (Law), 87. The questions for the 
Court are: (1) What is the true amount of valu© 
and consideration upon the true construction of 
the said two instruments for which the said first- 
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mentioned instrument was executed ? (2) What 
is tlie full amount of stamp duty with which the 
said first-mentioned instrument is by law charge- 
able? 

Bickton contended that Holt's liability to his 
partners was £16,919 138. 3d., and that stamp 
duty was properly chargeable on that amount. 

Ltllfy, C.J. : The true value must be taken to 
be ten shiHings per acre, and therefore the answer 
to the first question is : £7,077 Is. ; and to the 
second question is : the amount payable on £7,077 
Is. Tbe deposit of £10 is to be returned, and the 
appeal will be allowed with costs 

Habdino, J., and Ebal, J., concurred. 

Solicitors for appellants : Hart Sf Flower. 

Solicitor for Stamp Commissioners: Crown 
Solicitor. 



Re THE VILL OP JAMES SWjLW, DECEASED. 

Will-^ChaHtahU bequest— 25 Vic, No, 19, t. 5— 
Begistration — Number of witnesses — 7 Vic, 
No. 16, s. 3 — Succession Act (31 Vic, No. 
24), ss. 39, 45—50 Vic. No. 13, ss. 5, 6. 

James Swan, by his last will, bequeathed inter alia a 
legacy to the treasurer of the Wharf Street Baptist 
Church, and the Queensland Baptist Association was 
appointed residuary legatee. Both institutions were 
duly incorporated under The Beligious, Educational, 
and CharitabU InstUtauma Act of 1861. The will 
was attested by two witnesses, but not registered. 

Htld^ without considering the effect of a less number of 
witnesses than three, that registration was a condition 
precedent to the validity of such bequests, and that 
they must fail. 

Special ease stated by consent for the opinion 

of the Court. 

This action was commenced on the 24th day of Decem- 
ber 1891 by a writ of summons whereby the plaintiffs 
claimed as executors and trustees of the will dated the 
14th day of February 1890 of James Swan deceased to 
have the real and personal estate of the said James Swan 
administered the defendant Christina Swan being sued as 
one of the legatees and ctstuia que trust under the said 
will The defendant the Baptist Association of Queens- 
land being sued as one of the cestuia que trust under the 
said will and the defendant the Corporation of the City 
Tabernacle being sued as one uf the legatees under the 
said will And the parties have concurred in stating the 
questions of law arising herein in the following case for 
the opinion of the Court. 



1. James Swan late of Brisbane la the Colony of Queens- 
land freeholder a member of the Legislative Council of 
the said C'clony deceased by his last will and testament 
tlated the 14th day of February 1890 appointed the 
plaintiffs Richard Gailey of Brisbane aforesaid architect 
and William Henry Kwing of Brisbane aforesaid manager 
of the Scottish Queensland Mortgage Company (therein- 
after calltMl his trustees) to be executors and trustees of 
his will and (amongat other he<|ue8t8 not necessary to be 
herein set out) bequeathed all his household furniture and 
other household effects together with the cows horses etc. 
in and a1>i)ut his residence at Burnside to his wife the 
defendant Christina Swan for her own sole use and benefit 
absolutely and directed liis trustees to allow his said wife 
the use and enjoyment of the house in which he lived 
during the tenn of her natural life so long as she con- 
tinued to occupy the same as her residence And the said 
testator also bequeathed the sum of £500 sterling to the 
treasurer for the time being of the Wharf Street Baptist 
(^hurch in Brisbane aforesaid and gave devised and be- 
queathed all his real and personal estate not thereby 
otherwise disposed of unto his trustees upon tinist that 
his trustees should sell call in and convert into money the 
same or such part thereof as should not consist of money 
and should with and out of tlie moneys produced by such 
sale calling in and conversion and with and out of such 
part of his personal estate as should consist of money pay 
his funeral and testamentary expenses and debts and the 
legacies bequeathed by his said will and should at the 
discretion of his trustees invest the residue of the said 
moneys as in the said will directed and should stand 
possesseil of the said residuary trust moneys and the 
investments for the time being representing the same 
thereinafter called the residuary trust funds Upon the 
trusts following that is to say in trust to pay to his said 
wife the defendant Christina Swan an annuity or clear 
annual sum of £500 sterling during the term of her natural 
life unless his said wife should marry again in which case 
the said income should cejise And as to the residue of 
the annual income so to arise as aforesaid the said testator 
directed that the same should be paid to the treasurer for 
the time being of the Queensland Baptist Association in 
Brisbane aforesaid in such sums and in such manner and 
on such conditions as his trustees should think fit for the 
purpose of assisting them in supporting Evangelists who 
should be engaged in preaching by the said association 
subject only to the stipulations in the said will contained 
as to the doctrines to be held by such Evangelists and 
after the death of his said wife the said Christina Swan 
Upon trust to pay to the said treasurer for the time being 
of the said Queensland Baptist Association the annual in- 
come which should then arise out of the residuary trust 
funds in such sums and in such manner and on such con- 
ditions as his trustees should in their absolute discretion 
think fit for the purposes and on the conditions above 
stated And the said testator declared that his trustees 
might postpone the sale and conversion of his real and 
personal estate or any part thereof for so long as they 
should think fit and he also declared that his trustees 
might let any hereditaments for the time being remaining 
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unsold either from year to year or for any term of years 
at such rents and subject to such covenants as they should 
think fit and might accept surrender of leases and 
tenancies and generally manage the same in such manner 
as they should think fit. 

2. The said testator died on or about the 26th day of 
May 1891 while on a voyage from Brisbane aforesaid to 
the United Kingdom without having revoked or altered 
his said will. 

3. Probate of the said will was duly granted to the 
plaintiffs the executors appointed by the said will on or 
about the 27th day of August 1891. 

4. The house in the said will mentioned in which the 
testator lived stands on a block of laud containing 19 
acres or thereabouts. The said property (commonly 
called Burnside) was occupied and used by the testator as 
a whole upon his departure from Queensland as before 
mentioned a short time prior to his death. 

5. The said house together with fences and out-houses 
upon the said property in the last preceding paragraph 
mentioned were at the time cf the death of the testator 
and stiU are in a very dilapidated condition. 

6. Prior to the execution of the said will the land upon 
which the said Wharf Street Baptist Church in the said 
will mentioned was erected was vested in trustees of the 
society or church of particular Baptists at Brisbane afore- 
said upon the trusts contained in a trust deed dated the 
4th day of May 1859 and registered in the office of the 
Registrar of Titles Number 173 Book 4. 

7. In or about the month of August 1888 and prior to 
the execution of the said will in pursuance of the powej-s 
contained in the said trust deed in that behalf the said 
trustees sold the said land in the last preceding paragraph 
mentioned but the said trustees retained possession thereof 
under agreement with the purchasers till the month of 
October 1890. 

8. The said trustees in further pursuance of the powers 
aforesaid applied the proceeds of the said sale towards the 
purchase of land on Wickham Terrace Brisbane aforesaid 
for the purposes of the said society or church and on or 
about the 17th day of July 1890 after the execution of the 
said will and prior to the death of the said testator the 
said trustees duly transferred the said land at Wickham 
Terrace aforesaid to the corporation of the City Tabernacle 
upon similar trusts to those contained in the said ti-ust 
deed in paragraph 6 hereof mentioned and the said land 
still remains vested in the said corporation upon the trusts 
aforesaid The said testator was one of such trustees and 
joined in the said transfer. 

9. The corporation of the City Tabernacle hereinbefore 
mentioned was duly registered under the provisions of 
The Religious E<lncational and Charitahle Imt'Uutions Act 
of 1861 on or about the 7th day of January 1890 and the 
corporation of the Baptist Association of Queensland (in 
the said will called the Queensland Biipti.st Association) 
was duly registered under the said Act on or about the 
15th day of B'ebruary 1882. 

10. The said will of the said tcHtator was not atteHted 
by three witnesses nor registered as required by the said 
ReliyiouM Educational aiul Charitable Institutions Act oj 



1861 but was attested by two witnesses only and executed 
in the manner required by The Succession Act of 1867. 

1 ] . The Court is to be at liberty to draw inference of 
fact. 

The questions for the opinion of the Court are — 

1. Does the estate or interest of the defendant Chris- 

tina Swan extend to the whole of the said land 
in paragraph 4 hereof mentioned or to any and 
what portion of the said land ? 

2. Is the defendant Christina Swan a tenant for life 

of the said land within the meaning of The Set- 
tled Land Act of 18S6 f 

3. If not, what estate has the said defendant in the 

said land ? 

4. Is the said defendant or are the plaintiffs the 

trustees liable to repair or keep in repair the 
buildings on the said land ? 

5. Does the legacy to the treasurer for the time being 

of the Wharf Street Baptist Church in Brisbane 
take effect ? 

6. If so, to whom is the said legacy payable ? 

7. Does the gift of the residuary estate to the Baptifd 

Association of Queensland (in the said will called 
the Queensland Baptist Association) take effect 
or did that testamentary disposition fail ? 

8. By whom or out of what funds ought the costs of 

this case to be paid ? 
Dated this twenty-ninth day of March, 1892. 

The Attorney- General, Sir 8. W. Ghiffith, Q.C., 
and Lilley, for plaintifEs, the executors and trustees 
of the will. The Solicitor' General, Byrnes, and 
Wilson, for Christina Swan, the widow of deceased. 
James Swan. Gore Jones and Crisp Poole, for the 
Baptist Association of Queensland. 

The Attorney- General : The will is not attested 
by three witnesses as required by The Reliyioui, 
Educational, and Charitable Institutions Act of 
1861. The Wills Act was in force when The 
Bepealiny Act of 1867 was passed. The Succei- 
sion Act re-enacted The Wills Act in the same 
terms. The Bepealiny Act, sec. 8, deals with the 
commencement of the Act which is not to affect 
any Eegistration or Insolvency Act. On the 
question of the wife's estate, Maclaren t. Stain- 
ton, 27 L. J., Ch. 442 ; Stone v. Parker, 29 L J., 
Ch. 874, were cited. By The SeHled Lands Act, 
sec. 5, a person beneficially entitled under a set- 
tlement to possession of settled land for his life, 
was the tenant for life under that settlement. 
Sec. 6 (f) enacts that a tenant for his own life, 
whose estate is liable to cease in any eyent during 
that life, or to be defeated by an executory limita- 
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tion or gift, or is subject to a trust for accumula- 
tion of income for payment of debts or other 
purposes, has the powers of a tenant for life when 
the estate is in possession. In re Paget, 30 Ch.D., 
161, it was decided that a tenant for life has 
power to sell his estate and apply the proceeds to 
a trust. 

Byrnes, S,G.: Pagefg case is a conclusive 
authority on the interest of the defendant 
Christina Swan in the lanil. As to whether she 
is bound to repair, the premises are in a dilapi- 
dated state. It would be better for her to sell. 
The trustees contend she is bound to repair. 
[Habdijio, J. : If she is to have it only as long as 
she lives in it, the trustees could destroy her 
estate by making the house uninhabitable.] On 
the authority of In re Hotchkeys, 82 Ch.D., 408, 
eheis not bound to repair. As to the construction 
of The Charitable Institutions Act, if there was a 
failure to the Baptist Association, Mrs. Swan 
would get half, and the Crown the other half ; 
there being no children or next of kin. The 
Wharf Street Church having merged into the 
City Tabernacle, the Act applies to that legacy. 
[HABDiifo, J. : So far as I see, registration is 
necessary before the bequests can be given effect 
to.] [LiLLEY, C.J. : And it has not been reg- 
istered.] 

Oore Jones : The effect of non-registration is 
to allow persons with prior equities to come in 
and assert them to the detriment of the others. 
The direction that the will shall be registered, and 
the omission to mention the place of registration, 
render that direction abortive. [Harding, J. : 
The law will not be set aside for that. It can be 
registered at any place of registration.] [Lillet, 
C.J. : There is the old Registration of Deeds Act.] 
In all Statutes requiring registration of a docu- 
ment, the place of registration is pointed out, as in 
The Mortmain Acts. When the law is not clear, 
the subject should get the benefit of the doubt. 

[Hakding, J. : You will find that this provision 
is inserted for the purpose of carrying out some 
principle of public policy. The Court will not 
allow that principle of public policy to be frus- 



trated, and the only way to prevent that is to 
declare all instruments made in frustration void, 
and the will is an instrument in frustration.] 

[LiLLEY, C.J. : The Act is based on an old and 
well-known policy of the law. There was a time 
when the priests, and there is a time now when 
the ministers of religious denominations have great 
influence on the minds of persons. The object is 
to prevent any undue influence being exerted, 
and to give time for the relatives whose views may 
be affected to try and frustrate that influence. It 
is, in fact, to give notice to the relatives and the 
world that such an instrument is in existence. It 
is the principle of the old Mortmain Acts, and 
the draftsmen seem simply to have reduced the 
time from twelve to three months. It is not pre- 
tended that the will will stand the test either of 
three witnesses or registration.] 

[Harding, J. : Assume that you have succeeded 
as to the number of witnesses.] 

[LiLLEY, C.J. : That is not all. You must have 
three witnesses, and you must register within a 
month of the testator's death, the object being 
publicity, so that there shall be no disposition 
under undue influence.] 

[Habding, J. : I take it that if there is no reg- 
istration the whole thing is void.] 

Gore Jones : Is the devise to fail ? [Lilley, 
C.J. : Of course it is if registration is the 
essence of the validRy of the instrument.] Must 
it fall into the hands of the residuary ? [Lilley, 
C. J. : 'i'hat makes no differenfce, because it falls 
into the hands of persons who cannot receive it.] 
Suppose there is a wish to give to charity? 
[LiLLEY, G.J. : You must have a valid instru- 
ment.] The Succession Act, sec. 39, provides that 
no will shall be valid unless attested by two wit- 
nesses. Section 45 enacts that every will so 
executed shall be valid without any other publica- 
tion. These sections involve a negative which 
should be construed in favour of the beneficiaries 
against The Charitable Institutions Act, Cum- 
berland V. Copeland, 1 H. & C, 194 ; Lucraft v. 
Fridham, 1 Ch.D., 205 ; Meed v. Storey, 13 L. J., 
M.C. 108, were cited. 
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Poole : As to the effect of The Succession Act 
on the number of witnesses required, mentioned 
the Statute 32 Henry VII I ^ c. 1, which was over- 
ridden by an Act two years afterwards. The 
powers of the trustees are so large that it is not 
necessary for them even to give the money to the 
Baptist Association. The following cases were 
cited : — Beckford and Others v. Wade, 17 Ves., 
87 ; Rail v. Wyhourn, 2 Salkeld, 420 ; Auhry v. 
Fortescue, 10 Mod. Rep., 205 ; Pilkington v. 
Gooke, 16 M. & W., 615. 

Lille Y, C. J. : This is a special case stated for 
the opinion of the Court on certain dispositions 
contained in the will of the late James Swan. 
Some of these testamentary dispositions were for 
the benefit of his widow, Christina Swan, and 
other dispositions contained in the same will were, 
it is at all events contended, for the benefit of the 
Baptist denomination — the Wharf Street Baptist 
Church or the City Tabernacle, and the Baptist 
Association. There is not the slightest doubt in 
my mind as to the perfect sincerity of the testator 
in endeavouring to confer this benefit upon the 
Baptist body, of which denomination I have cer- 
tain knowledge for many years that he was a 
most devout member. A very "old friend of my 
own, I am therefore able to say that, at least, he 
made a sincere and honest attempt to confer these 
gifts, or benefactions, upon that body. And 
by-and-by I will speak of the nature of these 
gifts, and whether they succeed or fail — whether 
in fact his intention has been frustrated by neg- 
lect of legal observances. In the meantime I 
address myself to the question of the dispositions 
contained in the will which are undoubted — I 
mean those in favour of his widow. The first 
question stated in the case is : *' Does the estate 
or interest of the defendant Christina Swan ex- 
tend to the whole of the Burnside land, or to any 
and what portion of the land?" That was the 
land which had been occupied by the testator and 
his wife during his life-time. There is no doubt 
in my mind what the answer to that should be. 
It must be that the estate or interest of Christina 
Swan — that is her right to occupy this property 



during her life — extends to all the property occu- 
pied by her husband in the way described The 
answer to the question will be : *' Yes, to the 
whole of the property so occupied by him." Then 
there is the second question : " Is the defendant 
Christina Swan a tenant for life of the said land 
within the meaning of The Settled Land Act of 
1876 ?'' It is not seriously contended that she is 
not. We are of opinion that she is the equitable 
tenant for life within the meaning of The Settled 
Land Act of 167 6 ^ and that her occupancy is of 
that character. It is not necessary to answer the 
third question, because we have said that she is a 
tenant for life. There is no alternative to our 
opinion. Then the fourth question was: "Is the 
said defendant, or are the plaintiffs, the trustees, 
liable to repair, or keep in repair, the buildings on 
the said land ?" If all the dispositions container! 
in the will were to take effect, including those 
made in favour of religious bodies, why there 
would be no fund out of which the trustees could 
repair. There is no obligation on them to repair, 
and there is no obligation on Mrs. Swan to repair. 
The only obligation is, perhaps, that she must 
either repair the cottage or live under an umbrella- 
There is no fund, and, in fact, she is not obliged to 
repair the cottage if she can occupy it without. 
The answer to that is : " No ; neither party." 
Then there is the fifth : '* Does the legacy to the 
treasurer for the time being of the Wharf Street 
Baptist Church in Brisbane take effect ?" That 
is a direct legacy to the treasurer, or in favour of 
the Wharf Street Baptist Church, and the other 
gift is somewhat more indirect. Both gifts are 
testamentary dispositions — that is; they are in 
favour either directly or indirectly of two corpor- 
ations formed under The Religious and Charitable 
Institutions Act of 1861. That was an Act which 
was passed by the Legislature of the colony with 
a view to facilitating the incorporation of religious, 
charitable, and educational bodies and institutions, 
and to enable them to take gifts, benefactions, or 
property in every form, for the purposes of the 
work, religious, charitable, or educational, in which 
they might wish to engage. It waa essential that 



1892. 



THE QUEENSLAND LAW JOURNAL. 



175 



some such Act should exist, or that they should 
obtain incorporation from the Crown. This is 
really an inexpensive and facile mode of incor- 
porating bodies of the character named, and giving 
them the opportunity of acquiring property from 
those parties who were in sympathy with their 
work. There is no doubt the testator in this 
instance was very deeply in sympathy with the 
work of the Baptist Church in this colony, and 
everywhere else in the world, and he has tried at 
least to convey his bounty to those bodies for the 
assistance of the work which they have in hand. 
If it had been possible to support the gift, we 
should certainly be disposed to do so. But the 
Statute under which these bodies are incorporated 
is a clear and specific policy, and it is founded on 
a well-known line of legislation in the mother- 
country, and we must, of course, carry out the 
purpose and pohcy of the Act. It demands of 
parties who wish to make these bounteous gifts 
that they should comply with certain observances, 
which are intended, under the Specific policy of 
the .Act, not only for the benefit of the parties 
who may be interested in the lands or properties 
of those parties in the event of their death, but 
also for the protection of persons who may be 
weak in the latter hours of their life from sickness, 
and who may be subject to, or, at all events, largely 
under, the influence of their spiritual'advisers of 
any denomination whatsoever. Under the old 
mortmain laws the intention of the English Leg- 
islature was to prevent property getting into the 
hands of ecclesiastical corporations or bodies, and 
being, in fact, held in their hands for less profitable 
u^s than they might otherwise be applied to if 
the land remained freely in circulation for the 
commercial, agricultural, and industrial uses of 
the community. And they require that the gifts 
intended to be made to religious bodies should be 
Diade upon certain observances akin to what is 
required by the Statute. Now, if the gifts were 
effectually made, with the due observances re- 
quired by the Statute, why, of course, we would 
giTe effect to it. Now, what are the observances 
Acquired ? The Mortmmn Acts were intended to 



create a reservation of certain of the lands for 
the use of the community, so that they should not 
remain idle in the hands of the ecclesiastics. The 
Statutes took it upon them to declare they would 
give effect to the benevolence of testators if cer- 
tain observances were complied with. So that a 
man wishing to dispose of his property to the uses 
of true religion, or any religion he believed in, 
could do so. At all events, if he wished to give 
his wealth to charity or religion, these observances 
should be complied with, for the reasons that he 
had stated — that the relatives should be protected 
in their interests, and that the dying person should 
be free from the pressure and the solicitude and 
undue influence of his spiritual adviser, who 
would naturally at his last hour have such potent 
influence over his mind. In fact, it was intended 
to secure that the gifts should be free from any 
form or fear of undue influence, and from any 
fear of over-affection which might at the moment 
be urged upon his mind. The observances re- 
quired were set out in the 3rd section of the Act 
as follows : — ** Every deed-of-grant, gift, benefac- 
tion, or testamentary disposition to, or in favour 
of, any such corporation, shall be made in the 
presence of, and attested by, three credible wit- 
nesses, and shall be executed and registered one 
month previous to the decease of the person mak- 
ing such deed-of-grant, benefaction, or testament- 
ary disposition." With respect to the w^itnesses, 
it is not necessary that we should decide whether 
any alteration has been made by The Succession 
Act or The Consolidation of the Wills Act con- 
tained in it. It is not necessary for us to do so, 
but, 1 may say, that it might be unsafe for parties 
who made testamentary dispositions under this 
Statute, to neglect to have three witnesses. There 
is one matter on which the law is so clear that it 
is not necessary for us to decide that point. It is 
conceded that this will was executed in the pre- 
sence of two witnesses only, and it is conceded — 
and this is the most important and the clearest 
point in the case — that it was never registered. 
The will will stand, of course, as to the dispositions 
to the widow and others, which were executed in 
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accordance with the general law. No registration 
is required in that case, and therefore all the 
benefactions to the widow will take effect; but in 
respect of the testamentary dispositions to, or in 
favour of, the Tabernacle and the Baptist Associa- 
tion, the gifts fail. I have gone through the 
Statutes, and I think it is perfectly clear that 
there was a place where the registration could 
have been made. It could have been made at the 
Eegistrar General's Department, so that the law 
could have been complied with. There is no diffi- 
culty in the way of registering the will. Then 
the answer to question No. 5 will be : " No." It 
is not necessary to answer No 6. The answer to 
No. 7 — ** Does the gift of the residuary estate to 
the Baptist Association of Queensland (in the 
said will called the Queensland Baptist Associa- 
tion) take effect, or did that testamentary disposi- 
tion fail?"— "No" as to the first part, and ^'Yes" 
as to the second. That is clear. As to the next — 
"Does the gift of the residuary estate to the 
Baptist Association have effect?" — the answer 
will be : " No ; it fails." The costs of all parties 
will be allowed out of the estate as between 
attorney and client. 

Habdh^o, J., and Eeal, J., concurred. 

Solicitors for the trustees: WiUon^ Newman- 
WiUon Sf Hemming. 

Solicitors for Mrs. Swan : MaePhenan Sf Feex. 

Solicitor for Baptist Association : R, W. Kings- 
ford. 



APRIL SITTINGS OF THE FUU COURT. 



In re dtball. 
Solicitor — JRe-admisMton . 

A solicitor who had been struck off the roll for miscon- 
duot {aiUe 3 Q.L.J., 9,) was re-admitted on proof of 
restitution, amendment, and present good character. 

Motion for re-admission of Eobert Henry 
Dyball as a solicitor. 

Mr. Dyball had been struck off the roll for 
professional misconduct in 1887, and had since 
that time acted as chief clerk for Mr. F. W. 



Thompson, solicitor, at Boma. Affidavits were 
filed by Mr. Thompson, stating that Dyball had 
been in his employ as clerk, at a fixed salary, for 
five years, and that he was so satisfied with him 
that, if re-admitted, he would take Dyball into 
partnership ; also, by G. S. Murphy, accountant, 
as to the state of the books and how they had 
been kept; also, certificates from residents in 
Bundaberg, where Dyball had practised, and 
Homa. 

At the March Full Court leave was given to 
apply for re-admission at the next Full Court, on 
publishing the usual notices, and advertising in 
the usual manner, and also in a Bundaberg news- 
paper. 

Real, J., intimated that as he had been counsel 
in the previous matter he would take no part in 
the proceeding. 

Byrnes^ S.O., and Lilley^ for the applicant. 

Bgmes : This is in an application to the mercj 
of the Court. It appears from the report of the 
former proceedings (3 Q.L.J., 9,) that restitution 
had been made before the order for striking of 
the roll. The affidavits and certificates read show 
that Mr. Dyball is a person of good fame and 
character, and has conducted himself well during 
the last five years. In the words of the Canon 
law he must confess, .do penance, and obtain ab- 
solution. He now throws himself on the mercv 
of the Court and seeks re-admission. 

FeeZy for the Law Association, did not oppose, 
but suggested the admission should be ii ade con- 
ditional for twelve months. 

LiLLEY, C.J. : The solicitor was struck off the 

rolls for an offence which this Court has alwavs 

•I 

regarded as a very serious one, but it has been 
rightly said that the Court does not refuse, after 
a lapse of year.s, where there has been amendment 
and restitution, and a better course of life, to 
restore occasionally a gentleman who has been 
subject to such a judgment, as in this case, to bis 
former status. Here we hope it is true and sin- 
cere, and that the solicitor is contrite and sorrow- 
ful for the offence which has been committed. 
It must not be forgotten, and it must be remein- 
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bered in all fairness, that, at the time the original 
application was made, there was evidence that he 
had made restitution of the money which he had, 
for a time at all eventa, misappropriated. Under 
all the circumstances we will exercise the quality 
of mercy towards this solicitor, and restore him 
to his status with the hope that he will never 
appear before us under circumstances calculated 
to east a shadow on his reputation. Let him be 
restored. 

Hardoto, J., and Heal, J., concurred. 

Solicitors for applicant: GhatnberSy Bruce Sf 
MeXab. 

Solicitor for Law Association : W, H, Osborne. 



IN UHAMBERS. 



Hakdino, J. : Ist April, 1892. 

T0U5G r. IGUAKA GOLD MIWIKO COMPANY, 

LIMITED. 

Disfriet Courts Act of 1891 (55 Vic, iVo. 33), m, 
129 — Removal of action to District Court. 

The remittal of an action should be to the District Court 
held at the circuit town, or within the circuit district 
of the place where the venue ia laid in the action, 
and should only be changed on the same principles as 
apply to a change of venue in Supreme Court actions. 

Summons on behalf of defendant Company to 
remit action to District Court at Brisbane. 

Leeper, in support of application, read affidavit 
of K. J. Leeper, setting out the statement of 
claim, and stating that action could have been 
brought in the District Court without the defen- 
dants' consent. No place of trial having been 
mentioned in the statement of claim, the venue is 
at Brisbane. O. XXXV, r. 1. 

FeeZy for plaintiff, read affidavit of H. Schacht, 
tliat the necessary witnesses in the action were 
resident in or about Croydon, and that remittal to 
Brittbane would considerably increase expense. 
He also referred to O. 129 of District Courts Act 
ff 1891, and to Harding Acts and Orders, p. 610. 

HiLEBiNa, J.: The remittal should be to the 
Dij>trict Court held at the circuit town, or within 



the circuit district of the place where the venue 
is laid in the action, and should only be changed 
on the same principles as apply to the change of 
venue in {Supreme Court actions. Order — remit 
action to District Court at Brisbane ; costs to be 
costs in action. 

Solicitors for plaintiff : Day l[ Schacht. 

Solicitor for defendant Company : B. J. Leeper. 



IN INSOLVENCY. 



Habdiko, J. : 1st April, 1892. 

Be ALBXAirDBR SIMP80K DT LIQUIDATION. 

The execution creditor has a right to recover the necessary 
expenses of possession paid to the sheriff, notwith- 
standing the liquidation of the debtor. 

Note of motion for an order that fiobert 
McGavin, the receiver, do pay to the Bunya Saw- 
mill Company, Limited, out of the assets in his 
hands, the sum of £9 9s., being the amount paid 
by the said Company to the Sheriff of Queensland 
for expenses of possession; and that the said 
Bobert McGavin do personally pay to the said 
Company the costs of, and relating to, the motion 
to be taxed. On the 28th September last a writ 
of fi. fa. issued against Alexander Simpson of 
South Brisbane, cabinet maker, in an action at 
the suit of the said Company, was executed by 
levying on valuable machinery and timber on the 
premises of the said debtor, and, on account of the 
timber being scatteted, two bailiffs were placed in 
charge. On the 29th September last the debtor 
filed his petition for liquidation of his estate. On 
3rd October last Eobert McGavin was appointed 
receiver, and on the 5th October he attended at 
the sheriff's office and demanded possession of the 
property of the said debtor, held under the said 
fi. fa. The sheriff had been instructed not to 
give up possession, and, on being applied to, the 
solicitors for the Company refused to withdraw 
the bailiffs. An order nisi was then obtained 
from His Honor The Chief Justice, calling on the 
sheriff to show cause why he should not deliver up 
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possession of the books and eiffects of the said 
debtor to the said Robert Mc Gavin, and such order 
was made absolute on the 8th October last. On the 
16th October the solicitors for the Company wrote 
to the receiver asking for the costs of possession 
paid by them to the sheriff. The receiver referred 
them to his solicitor, and considerable correspon- 
dence ensued, and, finally, the matter came before 
the Judge in Chambers, on a note of motion as 
above. 

Ohambers appeared in support of the note of 
motion. 

Hellicar for the receiver. 

HABnnrG, J. : Order for payment of the £9 98. 
costs of possession. Costs of the motion to be 
paid out of estate. 

Solicitors for execution creditor: Chambers^ 
Bruce Sf McNah. 

Solicitor for receiver : G, V. Hellicar. 



IN CHAMBERS. 



Harding, J. : 4th April, 1892. 

SWAN WICK V, BAKKEK. 

Practice — Specially indorsed writ — Interest — 
O. XIV, r. la—0. III, r. 6— Amendment of 
writ. 

The writ in this case was indorsed for money lent at 
various periods during the year 1891, and, in addition, 
interest was claimed on each item at the rate of 8 per 
cent, per annum, under the provisions of a. 72 of The 
Common Law Practice Act of 1867, 

Held, that the claim for interest was not the subject of a 
specially indorsed writ, and that the plaintiff could 
not amend. 

SuMHOKs for final judgment. 

Cotham appeared for the plaintiff. 

Lukin, for the defendant, raised a preliminary 
objection that the claim for interest was not the 
subject of special indorsement, and that, upon the 
construction of O. Ill, r. 6, interest can only be 
claimed upon a contract express or implied. The 
provisions of O. Ill, r. 6, do not include any case 
in which it is optional with the jury on a trial to 



give interest as they may be advised, according to 
the justice of the case, the granting interest in 
such cases being in the nature of an award of 
unliquidated damages. He referred to 31 Vic, 
No. 17, s. 72 ; Kavanagh on Special IndoreemenU, 
p. 24 ; Rodwatf v. Lucas, 10 Exch., 667 ; 24 LJ., 
Ex. 155 ; Bullen Sf Leake's Precedents, pp. 51 and 
52 ; Annual Practice for 1892, pp. 201, 202. 

UARuiNa, J. : Interest is not recoverable in this 
case. 

Gotham, for plaintiff, applied to amend the writ 
of summons by striking out the claims for interest. 

Lukin objected that the claim contained more 
than a special indorsement. The indorsement 
must be solely confined to claims mentioned in the 
rule, and the plaintiff must succeed on the in- 
dorsement in its entirety, or not at aU. The 
plaintiff cannot therefore amend. Clarke v. Bow- 
yer, 36 W.R., 809 ; Annual Practice for 1892, p. 
201 and 296. 

Haedino, J. : The case of Ghtrney v. Smally 
W.N. (1891), p. 168, is in point. The summons 
must be dismissed, with costs. 

Solicitors for plaintiff : Swanwick tf Cotham. 

Solicitors for defendant : Morris Sf Seiner. 



LrtiLEY, C.J. : 



22nd June, 1892. 



A. MABTIK AKD CO. P. PSBKIN8. 

Practice — Writ specially indorsed — Order III, r. 
6 — Order XIV, r. la — Interest not arising 
by contract. 

The writ iu this case was indorsed for money paid by the 
plaintiff to the use of the defendant, and at his 
request, and interest thereon. A summons for final 
judgment was dismissed, as the interest claimed did 
not arise from a contract. 

Qumey v. Stnall, (1801), 2 Q.B., 584, followed. 

Summons for leave to sign final judgment. 

Mansfield appeared for plaintiff, and Power for 
defendant. 

Power took a preliminary objection that the 
procedure under O. XIV, r. la, was not available, 
as interest not arising from contract had "been 
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claimed. Qumeff t. Small, (1891), 2 Q.6., 584; 
Wilka V. Wood, 8 Times L.B. 465 ; Swanwick v. 
Baake/ij ante, and aeked for dismisisal of summons 
with costs. 

Mansfield asked for judgment for amount of 
pnncipal without interest. 

Lillet, C.J. : That is in opposition to Chimey 
r. iimall. The objection must hold, and the sum- 
mons be dismissed with costs. 

.Solicitor for plaintiffs : A. J. Thynne, 

^iolicitors for defendant: Macdonald-Faterson, 
Fitzgerald Sf Hawthorne, 



CIVIL COURT. 



LiLLEr, C.J. : 



18th July, 1892. 



CiLKDOXIA UNITED GOLD MINING COMPANY, 
LIMITKn V. MANN. 

Practice — Specially indorsed writ — Order III, r. 
O—Order XIV, r. la — Interest in blank. 

A writ was indorsed for calla upon shares, but the amount 
of interest claimed was not entered in the printed 
form of the indorsement, and the objection that the 
proceeding was invalid was overruled, and leave to 
defend given. * * 

A Summons for leave to sign final judgment 
vas taken out under O. XIV, r. la. 

Otbome for plaintiff, Fower for defendant. 

PofTtfTtook preliminary objection that the in- 
terest claimed invalidated proceedings. Table A 
to Schedule I. of The Companies Act, 1863, has 
been excluded here. 

Otbome referred to indorsement on writ. 
Amount had not been inserted in the form, and 
hence the claim amounted to a claim for arrearn 
f>f calls and interest on a blank amount. 

Lillet, C.J. : I do not think the proceeding is 
•^validated; the interest claimed is interest on 
nothing. 

Poiftfr, on the merits, read affidavit of defen- 
™t, and leave to defend was given. 

Solicitors for plaintiff Company: Bemays Sf 
Oibome. 

Solicitors for defendant : Maedonald-Paterson, 
FiizgeraU ^ Hawthorne, 



Real, J. : 25th April, 1892. 

Be THE QUEENSLAND DEPOSIT BANK, LIMITED, 

IN LIQUIDATION. 

Company- -Liquidation — Compromise — Winding- 
up order — Companies Act, 1863, (27 Vic, 
No. 4), ss, 83, 90, — Companies Act Amend- 
ment Act oj 1889, (53 Vic, No. 18), s. 35, 

A petition had been filed for the liquidation of the Queens- 
land Deposit Bank. A scheme of arrangement was 
afterwards suggested, and on petition to the Court by 
a creditor, Warren, an order was made convening a 
meeting under sec. 35 of The Amendment Act of 1889, 
when the scheme was unanimously approved of. 

On an application to sanction the proposal, the following 
order was made : — Sanction the scheme ; stay all 
proceedings except for carrying out the order ; the 
costs and expenses, and remuneration of the provis- 
ional official liquidator, and Warren^s costs, to be 
paid by the Company ; and the costs of the petition- 
ing creditor, as between solicitor and client. The 
provisional official liquidator to be removed, and 
directed to hand over the assets to the Company. 
Leave to apply. A compromise may be sanctioned at 
any time after the presentation of a petition. 

Petition for winding up the Queensland 
Deposit Bank, and petition by L. P. Warren, a 
creditor, proposing a compromise or scheme of 
arrangement. Edward Denny Day had been 
appointed provisional official liquidator, and the 
hearing of the petition was adjourned in order to 
allow the Directors of the Bank to submit a 
scheme to the creditors. 

On the petition of "Warren, the following order 
was made by Mr. Justice Eeal : — 

" That after three weeks notice had been given 
by advertisement in two daily papers, a meeting 
of creditors be held to consider and sanction the 
scheme; a vote to be taken of all unsecured 
creditors, and a separate vote of all creditors 
under £25, and of all creditors over £25 ; creditors 
to be allowed to vote by proxy upon duly attested 
signatures ; the provisional liquidator to summon 
the meeting and preside at it as chairman ; and 
that the petition for the liquidation be further 
adjourned for four weeks." 

The meeting was held in pursuance of the said 
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order, and the scheme of arrangement unani- 
mously approved of. 

By consent, both petitions were heard together. 

Sir 8. W. Griffith, Q.C, A,G., and Fitz- 
geraldy for the petitioning creditor, Warren 
moved for an order sanctioning the scheme. 

MacDonnell, for the provisional official liqui- 
dator, and The Queensland Permanent Trustee, 
Executor and Finance Agency Company, Limited, 
the petitioning creditor. 

Griffith, Q G-, A.G. : The scheme is proposed 
under sec. 35 of The Companies Amendment Act 
of 1889. All the creditors represented at the 
meeting unanimously assented to the scheme. 
The total amount of debt represented at the meet- 
ing was £157,298, out of a possible total of 
£178,369. The requisite majority of creditors 
approved of the scheme, and the provisional official 
liquidator had filed a report. As to the procedure, 
a winding-up order is unnecessary. By sec. 83 
of The Companies Act, 1863, the winding up of a 
company commences at the time of the presenta- 
tion of the petition. By sec. 90 the Court may 
regard the wishes of creditors in winding up a 
company. In the West Canada Gil Company, 
L.R., 17 Eq. Ca., at p. 5, Lord Selborne expressed 
an opinion that the 9l8t section of the English 
Act, corresponding with sec. 90 in our Act, is 
applicable before a winding-up order is made. 
The scheme is a reasonable one. The order asked 
for is : To sanction the scheme of arrangement, 
to stay all proceedings in winding-up, except for 
the purpose of carrying out the order, the Bank to 
pay the official liquidator his costs, expenses, and 
remuneration ; the Bank to pay the costs of the 
petitioning creditor, and of "Warren, and to dis- 
charge the provisional official liquidator from his 
office, and to direct him to hand over to the direc- 
tors the assets of the Company. 

MacDonnell, on behalf of the provisional 
official liquidator, said he would submit to an order 
of the description asked for. There was some 
doubt whether the scheme could be sanctioned 
before a winding-up order had been made. There 
was no authority in favour of it. In the English 



Act, 83 Sf 34 Vic, c. 104, s. 2, the wording is 
precisely the same as sec. 35 of the Act of 1889. 
There are decisions on those sections. [Real, J.: 
Is there any authority against it ? I think I have 
the power to make it now.] There is no decision 
against it. It is submitted that the provisional 
official liquidator should be appointed official 
liquidator in case the scheme should break down. 
He would be ready to carry on the business at any 
time. [Real, J. : If it does break down, you can 
file another petition and get your costs.] Ae to 
costs, they should be as between solicitor and 
client, as the liquidator and petitioning creditor 
have been acting for the benefit and assistance of 
the Bank. The amount of the liquidator's re- 
muneration is not fixed. [Real, J. ; There will 
be leave to apply.] 

Real, J. : It seems to me that I have power 
to make the order asked for at any time after the 
presentation of the petition, by the combined 
effect of sees 83 and 90 of The Companies Act 
1863, and sec. 35 of The Amendment Act oj 1889. 
The 'order of the Court will be : Sanction the 
scheme of arrangement, stay all proceedings, ex- 
cept for carrying but the order; the costs, expense:«. 
and remuneration of the provisional official liqui- 
dator, and Warren a costs, to be paid by the Com- 
pany ; the costs of the petitioning creditor to be 
paid as between attorney and client. Remove the 
provisional official liquidator, and direct him t^ 
hand over the assets to the Company, and leave 
for all parties to apply. 

Solicitors for Warren : MacDonald-Faterson ti* 
Co. 

Solicitors for the liquidator: Chambers, Bruce 
S( McNah. 



MAY SITTINGS OF THE FULL COURT. 



Re ALEXANDER SMITH, AN ARTICLED CLEBE. 

irticled clerk — Solicitor — Date of admission— 
Beg. Gen. of 12th December, 1879, rr. 2, 17. 

An articled clerk who had obtained the certificate of the 
Board for his final examination, but too late to com- 
ply with the provisions of the Heffuks Otnerakh 
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allowed to apply at the next Full Court on filing an 
affidavit of the circumstances. 

Byrnei, S.G., on behalf of Alexander Smith, 
an articled clerk, applied for leave to be admitted 
as a solicitor at the June Full Court. Mr. Smith 
had not obtained his final certificate in time to 
comply with the conditions necessary to apply at 
the May Full Court through a mistake, which 
wa,< discovered on a review of his papers. By the 
Regula OeneraJeSy he can only be admitted on a 
robe day. The Board are represented here. 

Bannatyne^ and Scott ^ for the Board, offered no 
objection. 

The Chief Justice: On the applicant filing 
an affidavit of the circumstances, there will be 
leare for him to apply at the next Full Court. 



8TEWABT V. FBAJfCIS AND ANOTHER. 

Tagrant Act of 1857 (16 Vic, No. 4), 8. 2—No 
visible lawful means of support, or insufficient 
lawful means. 

S was arrested for vagrancy. At the time of his arrest 
be had money on him, and immediately before the 
arrest, a friend had taken S's gold watch and chain 
into safe custody. S gave evidence at the Police 
Court that he was the owner of three racehorses, and 
produced receipts therefor ; also, that he paid £1 per 
week for his board. S was sentenced to six months' 
imprisonment. 

ffeid, that the means of support must be presumed to be 
lawful until proved to be the contrary, and that the 
conviction must be quashed. 

MoTioir to make absolute an order calling upon 
A. M. Francis, Police Magistrate, at Brisbane, 
and Timothy Sullivan, of Brisbane, Senior Con- 
stable, to show cause why an order or conviction 
made by the said Police Magistrate on the twenty- 
thirl day of April, 1892, whereby Joseph Stewart 
was convicted of an offence of vagrancy, having 
no lawful visible means of support, and was 
sentenced to six months' imprisonment with hard 
labour, should not be quashed, on the ground that 
there was no evidence before the said Police 
Mai^istrate that the said Joseph Stewart had no 
lawful visible means of support, or insufficient 
means of support. 



Macdonnellj for appellant, to move the rule 
absolute. 

Eeal, J. : The question to be decided is whether 
this man comes under The Vagrancy Act. The 
evidence against him was that he had done nothing 
for his living for the last five or six years, and his 
own evidence was that he made *' books " on races, 
that he owned two racehorses, which he ran at 
races, but which never won ; and that the only 
way he made money was by betting and by 
'* stiffening " his horses. 

Macdonnell submitted that Stewart said he won 
money, but did not say he won it by " stiffening.'* 
[LiLLKY, C.J. : Had he any money on- him when 
the constable arrested him?] Yes. [Lillet, 
C.J.: How then can yt)u say that he had no 
means of support ?] He had a watch and chain, 
some money, and two racehorses, the receipts for 
which he produced. Besides that he was paying 
£1 a week for his board and lodging. [Eea.l, J.: 
He had money clearly, and he had property, but 
his means of obtaining them were by cheating.] 
Not by cheating. He was convicted under the 
section relating to a person having no lawful 
visible means of support, or insufficient lawful and 
visible means of support. [Lillet, C.J.: The 
means must be lawful.] [Eeal, J. : The point 
here is that he won by ''stiffening.' ] He did 
not say he won by " stiffening." He admitted 
" stiffening,'* but said he won money on his horses. 
The Vagrant Act applies only to a man's means 
not to his character. [Lillet, C.J. : The Statute, 
as I understand it, applies to his visible means. 
Is there any evidence to show that the money he 
had was unlawfully got ?] Absolutely no evidence. 
[Eeal, J. : His evidence was that he was a betting 
man, and won money by his horses — not by them 
winning, but by "stiffening" them.] He won 
£15 on one occasion, and won money by *' stiffen- 
ing." In his evidence he says " I have money, 
and had money when I was arrested. . . My 
horse, Terence, has not won any races. . . I 
won £15 because I backed the winning horse. . . 
I win money by my horse because I " stiffen " 
him. I have not won any money by The Gift." 
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[Re)il, J. : You see he describes himself as a bet- 
ting man, and then says he .wins money by his 
horses because he "stiffens" them.] [Lilley, 
C.J. : Horse-racing is a lawful game, but 
*' stiffening" may be a matter of another sort.] 
It may be a highly immoral thing, but it is not 
unlawful to "stiffen" a horse. [ Lillet, C.J. : 
We must not make these Acts too inqiusitorial.] 
[Real, J. : The evidence was clear that his horses 
never won a race.] He could make plenty of 
money without running his own horses — by 
making "books" on the races. [Lillet, C. J. : 
Tf a man has enough money about him for 
his immediate wants, how can we go into an 
inquisition as to how he got it? We should 
have to inquire into the affairs of every man 
in the country. Every man in Queen Street 
might be stopped.] The only question here is as 
to the character of the man. f Eejll, J. : He had 
means of support ; the only question is whether 
they were lawful ] 

Lillet, C.J. : The rule must be made absolute. 
It seems to me that if a man has visible means of 
support, it must be presumed that they are lawful 
until it is proved to the contrary. This man had 
horses to begin with, and some money. I think 
that those Acts must not be construed too strictly, 
or there would not be a man in the country who 
could not be stopped and called upon to show that 
he had means of support. 

Haeding, J., concurred. 

Real, J. : I think that the order ought to be 
made absolute, seeing that the man produced 
actual money, unless it can be shown that it was 
the proceeds of dishonesty. 

Order absolute accordingly. 

Solicitors for appellant : Ghambert, Bruce If 
McNdb, 



IN CHAMBERS. 



IlAEDiNa, J. : 4th May, 1892. 

LANGE kSn THONEMAN V. THE BUBTOK BBEWEET 

COMPANT, LIMITED. 



CotU — Action under thirty pounds — District 
Courts Act, 1891 (55 Vic, No. 33), ss. 126, 127. 

Judgment by default was signed for a sum under thirty 
pounds, and an application for costs, on the ground 
that the probable costs of a trial in the District Court 
would exceed the costs of judgment by default, & 
certificate under s. 127 was refused. 

The discretion of a judge of the Supreme Court as to costs 
under The District Courts Act, is taken away by s. 
126, and in cases that come under the proyisions of 
that Act, the Court cannot allow costs in cases under 
£30, unless satisfied that the provisions of that Act 
are applicable to the case. 

Applicatiok for costs of action on a judgment 
under £30. 

Chambers, for plaintiff : The plaintiff resides at 
Melbourne, and the defendants carry on business 
at Cairns, in Queensland. The action is on a Bill 
of Exchange. The probable costs of a trial in the 
District Court would exceed the costs of judgment 
by default in the Supreme (^ourt, which amount 
to nine guineas. The costs of a trial in the Dis- 
trict Court would include the expenses of witnesses 
from Melbourne, which would exceed nine guineas, 
s. 127, sub. 3a. Judgment by default is regulated 
by s. 75. Notice of defence is to be filed within 
eight days of service, as prescribed by s. 67. 

Habdiwq, J. : I refuse to certify, because, 
under The District Courts Act, the discretion as 
to costs is taken away by s. 126, and in cases that 
come under the provisions of that Act the Court 
cannot allow costs in cases under thirty pounds, 
unless satisfied that the provisions of the Act are 
applicable to the case. 

Solicitors for plaintiff: Chambers, Bruce l[ 
McNah. 



JUNE SITTINGS OF THE FUU COURT. 



In the matter of oeobge chaslbb willcooxs 

AND THE QUEEKSLAlfD RAILWAT C0MMI8- 

sioiTEBS, AND In the matter of The Interdict 
Act of 1867, 
Arhitrafion — Excessive award — Jurisdiction of 
arbitrators to award themselves a specify 
sum. 

On an arbitration between a contractor and the Bailwaj 
Commissioners, it was objected that the arbitnton 
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exceeded their jnriadiction in admitting evidence in 
rapport of certain claima, and awarding in respect of 
the same ; and that the costa awarded were ezcessive, 
and that the arbitrators had no jurisdiction to award 
themselves a specific sum. By condition 58 of the 
indenture, which was annexed to the submission, it 
was provided that want of jurisdiction, excess of 
authority, or irregularity of proceeding on the part 
of the arbitrators, should not form a good ground for 
objecting to their determination. 

Hrldf on a motion to set aside the award on the grounds 
aforesaid, that, on the construction of the submission, 
the parties took the arbitrators with their law, and 
vere bound by their decision ; and, that the award 
was good on the face of it. Hodgkinwm v. FemUt 
27 L.J. C.P., 66, followed. 

Hdd, alio, that the arbitrators had no jurisdiction to 
award themselves a specific sum, and that the award 
must be set aside as to that amount, without interfer- 
ing with the rest of the award. No costs were 
allowed to either side. RoherU v. Eberhai-dt^ 28 L. J. 
C.F., 74, followed. 

MoTiOK made at the May Sittings of the Full 
Court, for an order that the award made by the 
arbitrators on a reference or submission to arbitra- 
tion by mutual consent, between George Charles 
Willcocks and the Queensland Kailwaj Commis- 
Bioners, in respect of certain claims preferred by 
the said George Charles Willcocks against the 
said Queensland Bailway Commissioners, be set 
aside on the following grounds, yiz : (1) That the 
said arbitrators exceeded their jurisdiction in ad- 
mittJDg evidence in respect of numbers eleven, 
thirteen, and twenty-five of the said claims, and 
in awarding in respect of the said claims; (2) 
That the costs of the said award awarded by the 
said arbitrators are excessive, and that the said 
arbitrators had no jurisdiction to award to them- 
j^lves a specific sum. Mr. Willcocks had been 
the successful tenderer for the construction of the 



fourth 

length 20 miles, 4 chains, commencing at Yandina 
Station, 70 miles, 25 chains, from Brisbane, and 
ending at Cooran, 90 miles, 26 chains, in accord- 
ance with certain plans, sections, drawings, general 
conditions and specifications. An indenture of 
contract was signed by the parties on the twenty- 
first day of August, 1890. During the progress 
of the work, claims, disputes, and questions arose 
and 



wrote to the Chief Engineer of the Railway 
Department, giving notice of his intention to hare 
the matter in dispute referred to arbitration, in 
accordance with clause 54 of general conditionsy 
withdrawing certain offers made by him, and 

naming his arbitrator. Clause 54 is as follows : 

*' Whenever it is intended by either of the parties to 
this contract to require any matter to be referred to arbi- 
tration as aforesaid such party shall within one month after 
failure to settle the claim dispute or question as herein- 
before provided give notice to the other party to appoint 
an arbitrator and the arbitrators shall thereupon be duly 
appointed and shall proceed to hear and determine the 
matter forthwith Provided that the parties may agree in 
writing to let the appointment of the arbitrators and 
determination of the matter stand over to some future 
specified time In default of such notice the party so 
making default shall not be entitled to require such claim 
dispute or question to be referred to arbitration." 

Two lists of claims were enclosed with this letter. 
The first containing 89 items amounting to 
£16,217 5s. 6d., of which No. II was for £1,594 
Is. 6d. — extra for slips in cuttings; No. 13 for 
£2000, a claim on account of a box-drain shown 
on the plan and section of cutting number thirty- 
nine having been dispensed with ; also in conse- 
quence of the contractor having been ordered to 
sort certain material from cutting number thirty- 
nine, which he was ordered to put in bank number 
fifty-one; also for removing material excavated 
from cutting number thirty-nine to a distance of 
more than 40 chains ; and further, for delay by 
the Eailway Commissioners in setting a divenion 
for the purpose of carrying off water and prevent- 
ing it accumulating in cutting number thirty-nine ; 
and No. 25, a claim for £5,886 8s., for delay at 
cutting number thirty, caused through delay in« 
supplying over-bridge plans and losses contingent 



section of the North Coast Bailway, in upon same. The second list contained three extra 

items amounting to £399 126. lOd. In reply to 
this letter the secretary to the Bailway Commis- 
sioners wrote on the 24th December, 1891, naming 
their arbitrator, and objecting to the right or 
power of the arbitrators to hear, determine, or 
make any award concerning certain claims. On 
the 1st March, 1892, the arbitrators appointed 
wrote to the Crown Solicitor acting for the Bail- 



on the 7th December, 1891, the contractor way Commissioners, and named a third arbitrator 
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to act with them. The three arbitrators sat and 
acted in the said reference, and heard evidence 
adduced by the parties to the reference on the 
8th, 9th, 10th, 11th, 12th, 14th, 15th, 16th, I7th, 
and 18th days of March, 1892. On the 2l8t day 
of March the arbitrators visited and inspected the 
works in respect of which the claims were made. 
On the 28th day of March the arbitrators pub- 
lished their award, disallowing certain claims and 
awarding and directing that the Railway Commis- 
sioners pay to the contractor the sum of £7,401 
3s. 9d.| in full satisfaction and discharge of all the 
claims, disputes, and differences arising between 
the parties on this matter. It was further awarded 
and directed that the Bailway Commissioners 
should pay the costs of the reference, amounting 
to £1,731 7s. 2d., and that the costs of the award 
amounting to £1,921, be paid by the Commis- 
sioners. At the hearing it was objected on behalf 
of the Bailway Commissioners in respect of claim 
No. 11, that the arbitrators had no jurisdiction to 
make any award thereon on grounds arising from 
the evidence. In respect of claim No. 13, it was 
objected that the claim was not referred to the 
arbitrators, inasmuch as no such claim was ever 
made to the Chief Engineer, except such part 
thereof as refers to the extra costs of cutting num- 
ber thirty-nine, on account of not putting in the 
box-drain shown on the section, and not cutting 
an outlet from same. In respect of claim No. 25, 
it was similarly objected that the claim had not 
been referred to the arbitrators. On each of 
these claims it was requested on behalf of the 
•Railway Commissioners that the arbitrators would 
keep their award separate, which was not dune. 

The submission to arbitration was made a rule 
of Court on the 2nd April, 1892, and on the 5th 
April, 1892, an order nisi on the grounds before 
stated was obtained from the Registrar. 

Sir S, W. OriffifK QO., A.G., and Mansfield, 
for the Queensland Bailway Commissioners, to 
move absolute the order nisi. 

ButledgCy and Lilley, for Or. C. Willcocks, to 
show cause. 

Rutledge: As to the second ground — the ex- 



cessive costs of the award — the arbitrators' fees 
and costs, amounting to £1,921, are not excessive. 
In the arbitration case in New South Wales, 
O'Eourke and McSharry v. The Government of 
New South Wales, the charges were five guineas 
a day from the date of the appointment of each 
arbitrator, and fifteen guineas a day during the 
hearing. The arbitrators in the present case had 
awarded themselves on the same scale. As to the 
power of the arbitrators to award themselves a 
sum for costs, it was admitted that they had no 
such power unless it was conferred upon them by 
the two parties. In the present case the arbi- 
trators were given that power by the parties, and 
they have exercised it by awarding the costs in a 
lump sum. With reference to the excess of jmis- 
diction, attention was drawn to sections 52, 58, 
and (>0 of the general conditions of the contract. 
The arbitrators' contention is that claims 11, 13, 
and 26 were provided for in clause 52, and that 
clause 68, in the event of arbitration, made the 
decision of the arbitrators final, and provided that 
it should not be set aside on account of any tech- 
nical defect. Clause 68 is as follows : — 

'' All deciaions orders and awards of the arbitrators or 
any two of tbem as the case may be under any part of the 
contract shall be binding and conclusive upon the commis- 
sioners and the contractor shall perform abide by and 
submit to the same and the same shall not be set aside on 
account of any technical defects therein or in the specifi- 
cations or the schedule of quantities and rates or in the 
drawings or any other part of this contract or on account 
of any informality omission delayer error of proceeding in 
or about the same or any of them or in relation thereto or 
on any other like ground and it shall not be competent 
except as hereinbefore provided for the contractor or the 
commissioners to object to any hearing before the deter- 
mination of the arbitrators on the ground of any want of 
jurisdiction or excess of authority or irregularity of pro- 
■ceeding or otherwise howsoever but any and all matters 
made the subject of any such hearing or determination or 
decision and whether of retrospective or prospective 
operation or effect shall except as aforesaid be held and 
deemed to have been properly submitted to the arbitrators 
and be taken to have been properly adjudicated upon." 

This really was an appeal from the findings of the 
arbitrators' court, on the ground that the arbi- 
trators had decided matters which were not sub- 
mitted to them. The arbitrators were the judges 
of the matters which were submitted to them, and 
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baring given their decision upon such matters it 
could not be set aside. As to notice being given 
of the submission of the matters disputed, the 
notice was contained in a letter written by the 
contractor under date of llth April, 1891. 
;^Haroino, J. : It has been held that an award 
cannot be set aside by the Court because it is 
erroneous on any point of law, neither can the 
Court go into questions of fact, nor decide on the 
merits of the evidence.] A similar principle was 
laid down in the case of James v. James^ 22 
Q.B.D., p. 674. [Lillet, C.J. : That was the 
old principle. The contractor chose his tribunal, 
and if the arbitrators went wrong it was his look- 
oat. Otherwise the Court would have to try all 
these arbitrations over again.] The case of Uodg- 
kmon V. Femie, 27 L.J., C.P., p. 66, bears on the 
same question. [Lillet, C J. : I understand that 
the question at issue is whether there was any 
reference of the matters to the arbitrators for 
decision. They could not award on matters not 
submitted to them.] The matters were submitted 
to the arbitrators, and their decision having been 
given, cannot be disturbed. 

Lilley: Under the terms of the contract the 
arbitrators were the judges of the law and the 
facta, and their decision cannot be set aside 
on any technical or legal defect. Claims 11, 13, 
and 25 were rightly adjudicated upon by the 
arbitrators. The real question at issue is whether 
the parties had agreed that the arbitrators should 
fii their own fees and embody them with the 
award in a lump sum. It is submitted that the 
parties had so agreed, and that being so their 
award cannot be set aside, and the rule should be 
refused. 

Sir S. W, Griffith, Q, C, A G., quoted the case 
of In re Coombs, 4 Exch., p. 839, on the question 
of the jurisdiction of arbitrators to fix their own 
feea. By that case the arbitrators had no power 
to fix their own costs. In this case the arbitra- 
tors had apparently awarded themselves £000 
apiece, say for twenty days' work. They re- 
duced it by £196 which they said they paid 
for shorthand writers' fees, but that still left 



their costs excessive. One of the arbitrators 
(Mr. Watkins) claimed £5 a day for three months 
that he spent in Brisbane after his appointment, 
and before the case came on. On the question of 
jurisdiction attention is called to the claims which 
it is contended are outside the arbitrators' jurisdic- 
tion . It is not disputed that they were the absolute 
judges of the law and the facts so long as they had 
jurisdiction to inquire at all. If they had the 
foundation they could decide anything they liked, 
and the Court would not inquire into it. The 
Court sometimes inquired into arbitrators' de- 
cisions in a different way, and then might revoke 
the arbitration if it were utterly unreasonable. 
But the Court would inquire into the facts giving 
jurisdiction. [Habdixg, J. : Not if the submis- 
sion is that the arbitrators are to decide all matters 
in dispute, and what matters are in dispute.] If 
such a principle were admitted an arbitrator would 
be able to decide whatever he liked. He would 
be an absolute despot, and could sit and make any 
order he liked against the parties. The contract 
did not contain a reference enabling the arbitrators 
to do what they liked. Their jurisdiction was very 
carefully hedged round. [Beal, J. : How is the 
Court to ascertain what is in the jurisdiction of 
the arbitrators?] By evidence and preliminary 
matters. [Beal, J.: If the arbitrators are ap- 
pointed by the contract the persons to construe 
that contract, can we do anything more than 
inquire whether the thing they have decided was 
included in it?] The arbitrators were not ap- 
pointed to construe the contract as to the matters 
in their jurisdiction. It would be a very extra- 
ordinary thing if they were. That conclusion 
could only be arrived at by rejecting all the 
clauses relating to the arbitration except clause 
52. That was not the ordinary way to construe 
conditions. Clauses 51, 54, and 56, all expressly 
excluded the jurisdiction of the arbitrators in cer- 
tain cases. Unless these conditions were rejected 
altogether it was impossible to hold that the 
arbitrators had power under clause 52, and say 
that they had jurisdiction. All those three 
claims were within clauses 51, 54, and 56. 
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The question of jurisdictioii must be determined 
by the Court, and not by the arbitrators, and it 
could only be determined by the facts. [Eeal, J. : 
The daim for delay comes under clause 60, which 
sets out that the claim is referable to arbitration 
one month after failure to settle. Would not this 
clause constitute the arbitrators the persons to 
decide what constitutes a failure ?] Pirst of all 
an application had to be made in writing for ex- 
tension of time and compensation. [Habbxko, J. : 
Is it conceded that claims 11, 13, and 25 were 
within time before the arbitrators as questions for 
their consideration ?] Certainly not. [Habdiito, 
J. : Supposing that these three points were brought 
before the arbitrators in time, objection might be 
taken that they were already blocked by section 
42 by reason of the Chief Engineer not having 
dealt with them, and then it would be a question 
for the arbitrators to decide whether or not it was 
a question that the Chief Engineer should have 
decided, or whether he had actually decided it.] 
It comes to this, that no matter what the arbitrators 
did they would be perfectly right, and there would 
be no remedy. [HABDnra, J. : Can you get out 
of the circle ?] There were no arbitrators unless 
the conditions of clause 54 were complied with. 
The submission by the Commissioners was of two 
matters that fell within the conditions prescribed 
by clause 54, but beyond those two matters there 
was no submission to arbitration by the Commis- 
sioners. [HABDnre, J. : What I want to know is 
this. Supposing that a dispute existed, were the 
arbitrators appointed within a month of that dis- 
pute P] It was true that within a month before 
the appointment of the arbitrators, the contractor 
made these claims. But then their conditions said 
that no such claims should be made, and if they 
were made should not be decided. [Harding, J. : 
But having appointed their arbitrators, the arbi- 
trators might say we vnll also decide this matter 
before us.] The jurisdiction of the arbitrators 
would depend upon extraneous facts which were to 
be decided by the Court. The arbitrators could 
not by any finding of their own give themselves 
'urisdiction. The Court must really ascertain 



what happened prior to the admitted reference 
being made. Under the conditions the arbitrators 
had no jurisdiction unless the facts really existed 
and were proved to the Court upon being chal- 
lenged. The conditions precedent to arbitration 
on these matters were, that the claims should be 
made within one month, and if not settled within 
two months, notice should be given of the appoint- 
ment of the arbitrator. The matter could not be 
kept hanging on until the end of the contract. 
Delay was not a breach of contract in respect to 
the conditions. Those three claims were included 
on the contractor's notice, but the Commissioners 
informed him that he was not entitled to refer 
them to arbitration, and they would object to the 
arbitrators deciding them. As the arbitrators had 
found on these claims, their finding was irrelevant, 
because they had no jurisdiction. The facts did 
not exist which made these matters properly refer- 
able to arbitration. Of course, if the arbitrators' 
court was the tribunal to decide whether such 
facts existed, he was out of court. [Lillet, C.J.: 
A very stringent instrument has been prepared 
for binding the contractor, and the question is, are 
not you bound by it too ?] We claim that we are 
bound by it. [Lillet, C.J. : Having bound the 
arb itrato r to absolutely submit to the decision of 
the arbitrators, is it not that you wish to avoid 
being bound by it as well ?] No ; we do not. 
[Lillet, C.J. : If the matter referable is reallj 
left to the arbitrators, under the conditions of thLs 
instrument you will be bound by it.] Certainly. 
The Eailway Commissioners expressly contracted 
that the arbitrators were not to determine what 
was referable to them. The contractor had con- 
tracted that, if he wanted to make claims of this 
sort he had to give certain notice, and if he 
neglected to do so he was to be deemed to hare 
waived his claims. [Haeding, J. : You appoint an 
artificial judge to decide it.] No ; we say that the 
Supreme Court of Queensland shall decide it, not 
the arbitrators. [Lillet, C.J. : Would not they 
have to decide what matters were proper for the 
Chief Engineer to decide?] In one sense they 
would have to decide that before they could go on 
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with their work, but their decision would not be 
binding on anybody. Subordinate courta may 
determine matters of jurisdiction, but their de- 
cision 18 not binding. The matters involved in 
these claims were not included in the submission, 
inasmuch as the conditions had not been complied 
with, which would have brought them within the 
jurisdiction of the arbitrators. In deciding them 
the arbitrators had exceeded their jurisdiction, 
and that the rule on both grounds should be made 
absolute. 

G.A.V. 

Hardtkg, J. : This is a motion by the Attor- 
ney-General to make absolute a rule nisi obtained 
bj him on behalf of the Queensland Railway 
Commiasioners on 5th April last, calling on George 
Charlee Willcocks to show cause at the sitting of 
this Court, holden on 3rd May last, why the award 
made by the arbitrators on the submission to 
arbitration between him and the Commissioners in 
respect of certain claims preferred by him against 
the Commissioners should not be set aside on the 
grounds: — (1) That the arbitrators exceeded their 
jurisdiction in admitting evidence in support of 
Nos. II, 18, and 25 of the said claims, and award- 
ing in respect of the same ; (2) that the costs of 
the award awarded by the arbitrators are excessive, 
and that the arbitrators had no jurisdiction to 
award themselves a specific sum. Claims No. 11, 
13, and 25 were for work described, as No. 11, 
extra for slips in cuttings ; No. 13, extra cost of 
cutting ; No. 39, on account of not putting in box- 
<irain shown on section, and not cutting outlet 
from same, sorting material for bank 61 as per 
instructions, extra lead as per instructions, extra 
cost of cutting in consequence of delay in cutting 
»nt a diversion ; No. 25, delay at cutting 30 
caused by delay in supplying over-bridge plans, 
and losses (3) contingent upon same. The arbi- 
trators allowed something in respect of each of 
such claims, and such allowances formed part of a 
lump sum awarded. The sum awarded by the 
arbitrators is specific, and ascertained on the face 
of the award. George Charles Willcocks was the 
contractor under an indenture of contract with 



the Queensland Railway Commissioners, for the 
construction of section 4 of the North Coast 
Bailway in Queensland, dated the 21st day of 
August, 1890. The indenture and the documents 
thereunto annexed have been made a rule of 
Court by order dated the 2nd April. Claims, dis- 
putes, and questions in connection with the con- 
struction of the said railway arose between the 
said contractor and the Queensland Eailway Com- 
missioners. The matters in dispute were referred 
under clauses 52 and 54 of the general conditions, 
being one of the documents annexed to the in- 
denture of contract. As to No. 11, it was con- 
tended that it was either work provided for at a 
fixed rate or it was not. If it was not the 17th 
condition applied. It was also contended that 
condition 30 applied. It is for the purposes of 
this judgment unnecessary to go further into the 
facts. The question on Nos. 11, 13, and 25 is 
whether the arbitrators had power to decide on 
their own jurisdiction to entertain them. The 
conditions which I have referred to simply pro- 
vide that want of jurisdiction, excess of authority, 
or irregularity of proceeding on the part of the 
arbitrators, shall not form a good ground for 
objecting to their determination. It appears to 
me that the true construction of this submission 
is that the parties, by submitting to the referee, 
took the arbitrators with their law, good or bad, 
for better or worse. (James v. James, 22 Q.B.D., 
pp. 669 and 674, affirmed on appeal, 23 Q.B.D., 
12). Adopting the language of Justice Crowder 
in Hodgkinson v. Femie and another, 27 L.J., 
C.P., p. 66, at p. 68, the award is good on the face 
of it. He says : '* The general rule is clear that, 
where the award is good on the face of it, the 
Court will not set it aside for any error of the 
arbitrator in law or fact. The parties are taken 
to have chosen their own judge, and to be bound 
by his decision. It is said that that principle does 
not apply here, and that the parties are not to be 
taken as having chosen the arbitrator to decide 
this question. I think that is a fallacy, for they 
chose him to decide the question of damages." 
There remains the second ground to be disposed 
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of; I think that the costs awarded by the arbi- 
trators are excessive. On the ground that the 
arbitrators had no jurisdiction to award themselves 
a specific sum, a number of authorities were 
quoted : Justice Erie, in Boberis v. Eherhardt^ 28 
L.J., C.P., 74, at p. 78, says: "The arbitrator 
cannot judicially decide to the amount of his own 
fee, whether he specifies it in his award or demands 
it orally from the parties.'* Be Coombs, 4 Ex., 
839, is to the same effect. Rose v. Bedfern, 10 
"W.B., 91, only goes to show that, where the 
amount has not been shown to be excesvive, it is 
no ground for setting aside or sending back ; and 
Threlfall v. Fanthawcy 19 L.J., Q.B., 334, was 
quoted as showing a different rule, but that case 
has been doubted in Parkinson v. Smith, 30 L. J., 
Q.B., 178, and I think rightly so. On this ground 
I think the rule must be made absolute as to the 
£1,921 awarded by the arbitrators to themselves. 
This can be done without interfering with the rest 
of the award. The rest of the rule must be dis- 
charged. There will be no costs on either side. 

Seal, J.: I am of the same opinion, but 
I wish to point out that it was conceded in the 
argument that an error in fact or law made by the 
arbitrators on a matter within the provision of the 
submission would be no ground for sc^tting aside 
their award. Consequently the duty imposed upon 
us was to look at the terms of the submission, and 
inqtdre whether in the . terms of that submission 
the acts complained of by the defendants were 
referred to the judgment of the arbitrators. It is 
sometimes somewhat difScult to distinguish be- 
tween what has been decided within the submission 
and what has not, but in this case I find no diffi- 
culty in coming to the conclusion that the matters 
decided by the arbitrators were all matters referred 
to their decision by the terms of this submission. 
Condition 52 specially provides that these matters 
shall be left to the ^decision of the arbitrators. 
They are all specifically mentioned ; value of the 
works, hindrance, delay, or impediment, and 
whether works are included in this contract or 
not. Then it was contended by the defendants 
that condition 50 had provided that these matters 



would not go to arbitration unless certain acts 
had been done before the time of arbitration, and 
had been done within specified times from the 
arising of the causes of complaint. Now, the 
first question we have to consider is : Who is to 
be the judge of the fact whether or not these 
conditions have been complied with ? It appears 
to me, looking at the whole of this aubmissiou— 
and I take this submission to be covered by tbe 
whole of the contract, from the letter specifying 
the particulars that they required the decision of 
the arbitrators on, and probably covered by the 
letter of the Commissioners in answer to that m 
which they say they will raise the question whether 
the right of the arbitrators to decide that claim 
25 had arisen, or in other words, whether the con- 
ditions that they allege had been complied with— 
that the question whether the right of the arbi- 
trators had arisen depended upon two things. 
First, it depended upon the construction put upon 
the contract. I don't say it is open to two con- 
structions, but possibly the arbitrators may have 
adopted a wrong construction. If we came to the 
conclusion that they were wrong in law, still the 
parties specially chose them, and by condition 58 
the award is not to be set aside for any irregularity 
or want of jurisdiction. It appears to me that 
the only thing the Court can do is to look at the 
submission and see whether it is sufficiently wide 
to enable the claim to be made. If on examining 
that document we come to the conclusion that 
upon a certain state of facts existing the arbi- 
trators would have the right to decide these 
questions, it appears to me that the parties have 
appointed the arbitrators as judges of the existence 
or not of these facts. For that reason I have 
come to the conclusion that the whole of the 
questions in this case were submitted to the arbi- 
trators, and therefore we are precluded on an 
application of this nature from discussing the 
question whether they were right or wrong. The 
parties were bound by what they did, whether it 
was right or wrong. The terms of this submission 
seem to me large enough to cover these claims, 
and I have come to the conclusion that the award 
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must be Bustaiiied bo far as it relates to the matter 
claimed. I hare also come to the conclusion that 
the arbitrators cannot award themselves a specific 
sum because they cannot be judges in their own 
cause, and each party having failed in part, each 
party must pay its own costs. 

Lillet, C.J., said: 1 agree with the judgment 
delivered so far as the result is concerned, and I 
have nothing to add to the reasons already given 
by my brother judges. Judgment will be in 
accordance with the terms laid down by both of 
the judges. 

Solicitors for Eailway Commissioners : J How- 
ard QUI, 

Solicitor for Willcocks : Winter. 



TON DOHBKK V. HTTSBAT AND 0THES8. 

B^latc — Ultra vires — Hawkers license — The 
Local Oovemment Act of 1878 (42 Vic., No. 
8), ss. 167, 248— Hawkers and Fedlars Act of 
1849 (13 Vic, No. 36), s. 23—48 Vic, No. 
15, s 2—50 Vic, No. 23, s. 2, sub. 5. 

The Municipal Council of Brisbane made a by-law enact- 
ing that no person should sell or expose for sale, 
except in the house, shop, or premises of the person 
so selling, any farm produce or vegetables, except 
under a license authorising him to do so. 

Von Dohren was convicted of selling vegetables in George 
Street, Brisbane, without a license. 

Heldj that the by-law could not be construed to authorise 
the imposition of license fees for the use of the roads, 
and was not directed to the regulation of the market, 
and so was ultra vire$. Conviction quashed. 

Motion to make absolute a rule nisi quashing 
the conviction of a hawker named Von Dohren, 
for a breach of municipal by-law No. 42, with 
legard to hawking in the streets. 

Sir S. W. Orijffith, Q.C., A.O., and Feez, for the 
Municipal Council of Brisbane, respondents; 
Lilley, and Conlan, for appellant. 

Lilley : Yon Dohren was convicted on a charge 
of having unlawfully sold vegetables in George 
Street. On 11th May he was in George Street, 
Brisbane. The municipal inspector went up to 
him and examined the contents of his cart, and 
saw in it onions, potatoes, and other things. On 



being questioned by the officer, Yon Dohren ad- 
mitted that he was exposing these goods for sale, 
and said, '* I am a bond fide hawker, but I refuse 
to take out a license on principle.** He was 
thereupon charged with having infringed by-law 
No. 42, and was brought up at the Police Court 
and fined. This by-law, which was proclaimed on 
19th December, 1885, was as follows : — 

*' No person shall sell, offer, or expose for sale, except 
in the house, shop, or premises of the person so selling, 
offering, or exposing for sale, or in the aforesaid market, 
any farm, garden, or plantation produce, or any vegetables, 
fruit, green fodder, bacon, cheese, butter, eggs, poultry, 
tripe, pastry, ice cream, or other articles intended for 
consumption, or any other things such as are or may be 
sold, or offered for sale in the said market, except under 
a license authorising such person to do |o, signed by the 
lessee or clerk of the said market, and every such license 
shall be numbered and registered, and shall be in the form 
contained in the schedule hereto, and shall be in force for 
the term therein stated and no longer." 

This clearly did not come within the 167th section 
of The Local Oovemment Act of 1878, which 
empowered local authorities to make by*lawB. 
At the end of the section it was enacted, '* Bat 
no such by-law shall contain matter contrary to 
this Act, or any other law in force in Queensland." 
The 23rd section of The Hawkers Act, which 
gave the definition of hawkers, contained the 
proviso *' that nothing contained in this Act shall 
be construed to prevent any person from selling 
or offering for sale any printed newspapers, any 
fish, fruit, water, fuel, milk, vegetables, or victuals 
of any description, or any agricultural produce, in 
any such city, town, street, road, or place, without 
having previously obtained any such license as 
aforesaid, nor to prevent the actual maker, or the 
children, apprentices, agents, or servants of, and 
residing with, the maker of any goods, from selling 
or offering for sale the same in any such city, 
town, street, road, or place, without having pre- 
viously obtained a license as aforesaid, nor to pre- 
vent the sale without such license, of any goods 
whatever, in any market or fair legally established 
in the colony, or in any house or shop occupied 
by the person so selling or offering to sell the 
same.*' The contention for Yon Dohren was 
that hawkers came within this exception as persons 
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canying about for eale, in the city of Brisbane, 
vegetables or agricultural produce. In attempting 
to bind hawkers by this by-law the council were 
trying virtually to repeal this section. The by-law 
was ultra virei, and the conviction should be 
quashed. 

The Attorney- General : The question of Von 
Dohren being a hawker does not come within the 
by-law, and the question of The Hawkers Act is 
entirely irrelevant. The Act said that nothing in 
this Act should be construed to prevent a person 
doing so and so. [Habdiitg, J. : If it had not 
been for that, they could have trotted their goods 
about as they liked.] Certainly ; but the question 
is whether the municipality had power to make it 
unlawful. Previously it was lawful, and the Act 
practically left the rights of hawkers as they 
were, so far as this section was concerned. 
[Chttbb, J. : Under that Act a man did not 
require a license to sell vegetables.] The ques- 
tion is whether there was any other authority 
which could compel them to take out licenses. 
This Act was passed in restraint of the common 
law, but it did not restrain common law so 
far as the things specified were concerned. Since 
that the by-law had been passed, and the ques- 
tion was whether the imposition of licenses 
by it was lawful. All by-laws necessarily imposed 
a duty or restricted a liberty. The only question 
was whether they were within the powers con- 
ferred by law. Section 248 of The Local Oovem- 
ment Act provided, '*the council may establish 
tolls, rates, and dues, upon any market, bridge, 
ferry, wharf, or jetty, belonging to the munici- 
pality, and erect toll-gates, toll-bars, or other 
works necessary for the collection of such tolls, 
rates, and duos, and may make by-laws for the 
proper collection and management of such tolls, 
rates, and dues.*' Upon that there was the 
decision of Mr. Justice Harding in June, 1887, 
in the case of Meid v. The Municipality of Brie- 
bane. (Courier Beports, vol. 16, p. 84.) The 
Act of 1886 gave the municipality express power 
to establish markets It was submitted that 
under the Statute this by-law was not ultra viree, 



and there were two Acts which were material to 
that contention — namely, the Acte of 1884 and 
1886. Section 2 of the Act of 1884 provided 
that every local authority was authorised by by- 
law to impose, collect, receive, and retain reason- 
able tolls, rates, and dues, for the use of roads, 
bridges, wharves, jetties, or markets, under the 
control of the local authority. [Beal, J. : Mnst 
not the toll be general ? Could you impose a toll 
on particular persons because they carry vegeta- 
bles in a cart ?] Yes, if the person occupied the 
street for the purposes of a stand to sell his vege- 
tables. The authority was to impose dues and 
rates for the use of the roads. [HAnnrN^o, J. : 
But here they have made a by-law affecting per- 
sons selling in the streets. Lillet, C.J. : You 
want a Hawkers' Act. Bsal, J. : They could 
impose a by-law which would apply to you in your 
carriage.] The circumstances under which busi- 
ness is done in towns has to be considered. 
Persons carry on business in shops, and every 
person who had a shop must necessarily pay rates 
to the municipality for the protection the munici- 
pality gave him, and the advantage he got from 
selling where persons were collected together. 
Other persons came in and sought to exercise the 
same privilege in the streets and did not pay any- 
thing. [Bkal, J. : You have to pay the same 
rate whether you occupy a shop or not.] The 
hawkers desired to carry on their business and 
pay no rates. [Beal, J. : Looking at the words 
of the by-law, it means imposing a duty on a man 
merely for the use of a road in consequence of his 
trade.] There is authority to make by-laws re- 
lating to the use of roads, but they need not be 
made applicable to everybody who used the roads. 
Such by-laws might be made to apply to persons 
whose use of the roads interfered with others. 
The words of the Statute are : " establishing and 
regulating markets, and imposing market dues." 
The local authority had the power to impose a due 
for the use of the roads for any specified purpose. 
If a due might be imposed for the use of the road 
they might impose a due for the use of the road 
for a special purpose. They were not bound to 
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impose a due for the use of the road by every- 
body. Then there was subsection 5, section 2, of 
the Act of 1886 which gave the council power to 
make by-laws for '* establishing and regulating 
markets, and imposing market dues.'* [Lillst, 
C.J. : Your by-law does not profess to do any- 
thing of the kind. It is a restriction oF the 
common law right of selling where you like.] 
The by-law might be ultra vires except so far as 
it related to the use of streets. The words relied 
upon are : *^ dues for the use of roads." If a man 
sold in a street he surely used the street for the 
purpose of selling. So far as he used the road it 
would clearly come under section 2. [Lilley, 
C.J. : I very much doubt that. It might prerent 
a man selling in the street anything that was in a 
garden a hundred miles away.] The by-law did 
not apply to such a case. It applied to persons 
who carried on business in the street. The 
authority given to regulate and establish markets 
was also relied on. If the council were authorised 
to establish and regulate markets, they had by 
implication the authority to prohibit the distur- 
bance of such markets. That was shown in the 
cases of Bridgland v. Shapter, 4 M.AW., 375, 
The Mayor of Dorchester v. Ensory L.R., 4 Exch. 
p- 835, and Ooldsmid v. Q, E. Railway Go., 9 Ap. 
Ca., 927. [LiLLBY, C.J. : It seems to me that the 
by-law is rather for the regulation of men than 
markets. Coopbb, J. : You say hawking is one 
of the things that disturbed the market ? Lix.- 
IKT, G.J. : I should read this by-law as a protec- 
tion to the shopkeepers of Brisbane. There is 
uo particular district assigned. The only thing 
mentioned is Soma Street. So far as this by-law 
is concerned, it is a prohibition against selling 
anything anywhere in creation. It is not limited 
to shops. It is a general prohibition against all 
mankind.] The Legislature in its enactments did 
not define that a man should not do anything in 
the boundaries of Queensland. 

LiLLBY, C.J. : It is clear that this by-law, which 
professes to be made for preventing hawking in 
the streets of the Municipality of Brisbane, of 
such things as might be sold in the public market 



in Boma Street, cannot by any possible construction 
be held to be a by-law to authorise the imposition 
of license fees for the use of the roads. The use 
of a road is an expression thoroughly understood 
to mean passing along for ordinary traffic. The 
Statute upon which the Attomey-G-eneral fell 
back to make such a by-law was first the Act of 
1878, The Municipality Principal Act, But this 
by-law is really intended to impose license fees on 
hawkers, and for regulating a market. It is a 
prohibition extending over the whole of the muni- 
cipality against any person selling, offering, or 
exposing for sale, except in a house, shop, or 
authorised market, any farm produce or vegetables. 
Well, that is a personal prohibition, and is in no 
way directed to the regulation of the market. 
Even assuming for the moment that it does not 
apply to the regulation of the market, it cannot 
be said that selling in G-eorge Street is a disturb- 
ance of the market established in Boma Street, 
[f it were, the remedy would be by way of an 
action for damages, if it could be shown that any 
damage had been caused to the Boma Street mar- 
ket by the disturbance. The conviction seems 
entirely unsupported within the four comers of 
the by-law, and I must hold that the by-law was 
ultra vires. The rule must be made absolute, 
with costs. 

Habdino, J. : I am of the same opinion. 

Bbal, Coopbb, and Chttbb, JJ., concurred. 

Bule absolute, with costs. 

Solicitors for respondents : Macpherson ^ Eeez, 

Solicitor for appellant : E, W, P. Ooertz, 



WILKUrS V. BIDLBT. 

Ouster — Divisional Boards Act of 1887 (61 Ftc, 
No. 7)y ss, 26 y 43— Time of nomination. 

An objection was taken that a nomination paper for elec- 
tion was not entered before 4 o'clock as required by 
61 Vic, No. 7, 8. 43. 

Held, that as the time in dispute was so short, the true 
time taken by observation of the sun must be shown 
before the Court could say the returning officer was 
wrong in receiving the nomination paper. 

MoTiOK for a rule absolute to oust Thomas 

Bidley from the position of representative of No. 
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3 Subdivision of the Nundab Dirision, on tbe 
ground tbat bis nomination paper was received by 
the returning officer after 4 o'clock. The respon- 
dent was the only candidate for Subdivision 3 at 
the last election in January last. This election 
was disputed by Charles Willis, a ratepayer, under 
section 26 of The Divisional Boards Act. 

Oore JoneSy for the relator ; Q, W. Fower^ for 
respondent. 

Oore Jones : Section 43 of The Divisional 
Boards Act of 1887 states that the nomination 
paper must be delivered before 4 o'clock. [Real, 
J. : Is there any provision about what clock is to 
be used? All watches or clocks don't agree.] 
The clerk should keep the correct time at the 
.Board office. [Lillet, C.J. : Is he to take an 
observation every day to get the correct time?] 
No. There is a conflict of evidence about the 
time. Kidley was seen approaching the Board 
office at half -a- minute to 4 o'clock. 

Lillet, C.J. : Tou must prove the true time. 
As the time in dispute is so short, we think it 
necessary that the true time taken by observation 
of the sun should be shown before we can declare 
the returning officer was wrong in receiving the 
nomination paper. The relator has not shown 
the true time. The rule will therefore be dis- 
charged with costs. 

Solicitor for relator : Pritchard. 

Solicitor for respondent : A, J, Thynne. 



THE QUEEN V. WALSH. 

The Dividend Duty Act of 1890 (54 Vic, No, 10), 
ss. 8, 9 — Mortgage — Assets — Advances made 
out of Queensland on property within Queens- 
land, 

The Union Mortgage and Agency Company, Limited, had 
its head office in London. Their local manager made 
a retam setting out that the Company's average assets 
in Queensland for the year 1 890 amounted to £22,000, 
while the other assets of the Company amounted to 
one million pounds sterling. The Company had ad- 
vanced large sums to persons in and out of Queensland, 
on property in Queensland, at their offices in Victoria 
and New South Wales, and contended they were not 
liable to pay duty under The Dividend Duty Act of 
1890 on these advances. 



HM, on demurrer, that the moneys advanced on these 
securities, real and personal, situated within Queens- 
land, were assets within the meaning of Tht Dividend 
Duty Act, and that duty was payable on them under 
ss. 8 and 9. The term '* assets" means property, 
wherever situated, used for the purpose of earning 
profit or dividend for the Company. 

Demueres. 

Air action had been commenced by information 
under The Crown Remedies Act, to recover a 
penalty for an alleged false return made by the 
defendant, the local manager of the Union Mort- 
gage and Agency Company of Australia, Limited. 
The return set out that the average assets of the 
Company in Queensland for the year 1890 amounted 
to £22,000, while the other assets of the Company 
amounted to a million pounds sterling, and the 
Company contended that the latter was not liable 
to duty. The head office of the Company was at 
London. The Company advanced money to 
various persons, at their offices in Sydney and 
Melbourne, on property in Queensland. The 
Crown contended that these advances had to be 
taken into consideration in apportioning the 
amount of duty payable under ss. 8 and 9 of The 
Dividend Duty Act, and demurred to the state- 
ment of defence. 

Sir S, W. Griffith, Q.a, A.G., Byrnes, S.G., 
and Sydes, for the Crown. Lilley and Banna- 
tyne, for the defendant. 

Lilley: The case is settled by authority. An 
artificial meaning is given to capital by section 9. 
All the subscribed capital might be returned to 
the shareholders, and the (Company might carry 
on business with its profits. The profits would 
form a fund which never came from the members 
at all. " Dividend " is defined in section 2. The 
Company took mortgages on securities in Queens- 
land, but were not concerned whether the money 
came into Queensland or not. [Real, J. : They 
are concerned where the mortgage is.] The 
defendant's contention is that while the mortgage 
remained as here in Victoria, the asset which it 
represented remained in Victoria. [Chubb, J.: 
Do the Company lend on a piece of parchment, or 
on the security mentioned in it P] On the security. 
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The onl J question is : Where is the asset domiciled ? 
It foUows the lender, where the lender has the 
security. The asset cannot be in Victoria and 
Queensland at the same time. Attorney -O en eral 
T. BouwBM, 4 M. A W., 171. When the Com- 
pany made an advance thej got a specialty debt 
in the shape of a mortgage or bond. [Coopeb, 
J. : It is more than a specialty debt. That is a 
debt which may affect land when you get judg- 
ment, but a mortgage affects the land without 
judgment.] The debt is where the deed of mort- 
gage is. CommuBioner of Stamps v. Hope^ 1891, 
A.C., 476. The asset is not within the jurisdiction 
of the Court. [Kbal, J. : Is not the rule you 
refer to an artificial one confined to Probate ? It 
arose from the practice of the Spiritual Courts, 
owing to the difficulty of saying what court a 
matter was in, and they laid down that it should 
be within the jurisdiction of the court within 
whose legal limits the document was found. It 
was a very convenient practice, but it should not 
be apphed to the interpretation of a Statute 
passed in Queensland for entirely different pur- 
pose.] There cannot be one rule as to a specialty 
debt in one court, and a different rule in another 
court. In all the courts a specialty debt is held 
to lire where the security is found. In the case 
of a contract debt, it follows the debtor wherever 
he goes. The moneys of this Company are re- 
payable in Victoria, not here. [Beal, J. : Section 
9 aays "total assets of the company, wherever 
sitnate.' ] That refers to the return to be furnished. 
The advances were not made in Queensland at all. 
The securities are not assets in this colony within 
the meaning of the Act. [Lillet, C.J. : The 
cases cited have all been Probate cases.] They 
are the only cases. [Lillet, C.J. : It seems to 
nie that, with regard to the realty, the register 
makes it a specialty. You would recover here, 
but it would be here so far as the realty is con- 
cerned. Mortgages here are only by register. 
The debt being domiciled here, it is a specialty on 
the register.] The asset is not an asset in Queens- 
Und, and is not, under section 8, capital employed 
ui Queensland ; it is in Victoria. The Act is not 



distinct enough to bring these advances within the 
meaning of the word " asset." 

Bannatyne : Every mortgage in use in the 
colonies is divisible into two parts — a covenant to 
pay and the charge or assignment, according as it 
is real or personal property. As between the 
mortgagor and the mortgagee the covenant to pay 
was the asset, and the charge or assignment 
merely the means of realising that asset in the 
event of the covenant to pay not being punctually 
carried out. It was not alleged in the informa- 
tion that any of the mortgagors were in default, 
or that the mortgagees had any right to enter 
upon or take possession of the properties mort- 
gaged, so that all that was held by them was a 
mere covenant to pay. The covenants in the 
mortgages were to pay principal and interest out- 
side the colony, and the mortgagors would have to 
be sued there. The mortgages were not, there- 
fore, assets within the meaning of the Act. The 
mortgages themselves were personal, not real, pro- 
perty, and the mortgages, apart from their being 
specialties, were not assets in this colony, on the 
principle mohilia sequuntur personam. 

Sir 8, W. Chriffith : It is not necessary to have 
recourse to any old rules of the Probate Court 
for the purpose of deciding on the construction of 
this Statute. The words "capital" and '* assets'* 
are not technical terms, but terms in common use. 
The term " assets," speaking in Queensland, must 
have the same meaning as speaking of their assets 
wherever they are. When a piece of land in 
Queensland is mortgaged, has the Company no 
property on it in Queensland ? It is a well-known 
rule that a charge on land is an immovable thing. 
As to stock mortgages, when stock is assigned by 
deed of mortgage, can it be said that the mortgagee 
has no property in the stock. ? 'If the mortgagor 
sold that property, representing it to be his own, 
he would be liable to be convicted for obtaining 
money by false pretences. If it was not the pro- 
perty of the mortgagor or the mortgagee, whose 
was it ? [Lillet, C J. : The property, if sold, 
would go to pay debts.] Therefore it was part of 
the assets of the Company. Where was it part of 
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the assets if not in Queensland ? [Lillet, C.J. : 
They argue that it is wherever the piece of paper 
travels to.] That argument proves too much. It 
proves that the mortgage did not exist at all ; 
because, according to that argument, it certainly 
does not exist here. 

LiLLST, C.J. : I do not think the Attorney- 
General need labour the matter. The sole question 
— ^the one question arising under these two sections 
of The Dividend Duty Act — is whether these real 
and personal securities of the Company, situated 
in Queensland, are assets of the Company within 
the meaning of the particular Statute. I do not 
think it is necessary to go over the technical con- 
struction of assets under the probate laws, either 
of Great Britain or of the colonies. I am content 
to rest my judgment on the natural construction 
of these sections. This is a Company lending 
money in Queensland (and it may lend money 
wherever it likes) ; but if it wished at any time, 
upon default of payment, to realise money that 
it had lent, or if its creditors desired to realise for 
the purpose of paying debts due by them, the 
Company or its creditors must go to the particular 
country in which the substantial securily for the 
debt was situated. It is admitted on the pleadings 
that this Company's substantial securities are all 
situated in the colony of Queensland, and there is 
no dispute that those securities are assets of the 
Company. If this Company should at any time 
become insolvent, and if the creditors, speaking 
in the ordinary language of trade and business, 
were looking about for its assets, they would 
regard the sheep and cattle, and lands mortgaged 
to them within the colony of Queensland, as assets 
available for the payment of their debts. It seems 
to me that that is the natural construction, and it 
is not necessary to import any artificial construc- 
tion. It is admitted that it is a purely artificial 
construction of the Court of Probate, that wher- 
ever a deed was found, there the specialty existed. 
It will be straining the language of this Act if we 
are to hold that wherever this Company chose to 
carry its deeds — say from Victoria to London, 
from London to Paris, or to any other part of the 



world — there the assets of the Company would be 
situatied. No man of business, probably no law- 
yer, would hold that for the purposes of an Act 
framed in the manner in which this Dividend Duty 
Act has been, the assets of the Company were 
either in London or in Paris. They are substan- 
tially here. I take it that assets means property 
wherever situated, especially if situated in Queens- 
land, as in this case, used for the purpose of 
earnipg the profit or dividend of the Company. 
It seems to me that is the whole question, and 1 
am content to rest upon the natural construction 
of the Statute. 

Haitdiko, J. : I do not see why we need go 
outside the langu&ge o| the Statute. I agree with 
the construction put upon it by The Chief Justice. 

CoopsB, J. : I am of the same opinion for the 
same reasons. 

Chttbb, J., and Bsal, J., concurred. 

Demurrer allowed accordingly, with costs. 

Solicitor for Crown : J, Howard GUll. 

Solicitors for defendant : Hart Sf Flower. 



BBITISH AKD AUSTBALASIAK TBUBT AND LOAIT CO. 

LIMITED V, MGCABTHT. 

Hasten and Servante Act of 1861 (25 Vie., No, 
11), «. 9— The Wagez Act of 1S70 (34 Vie., 
No. 16), M. 2, 7 — Mortgagee — Warrant of 
distress — Notice to mortgagee before lodging 

warrant. 

Plaintifiii were mortgagees of land owned by L. Defen- 
dant, a labourer employed by L., sued and obtained 
a judgment for £15 la. against him for wages. Exe- 
cution was issued and lodged with the Registrar of 
Titles, as the judgment was unsatisfied. Plainti& 
took possession of the lands on Ist October, 1891, 
after the execution, and received no notice of the 
execution until after the warrant had been lodged^ 
except that in April, 1891, a general demand for 
wages was made on them. Defendant threatened to 
sell the land under the warrant for execution. 

Heldy (Real, J., dissentiente) that if the work in respect 
of which the judgment was obtained was done ni>on 
the mortgaged land, the defendant was not entitled 
to lodge the warrant of distress with the R^^istrar 
of Titles, without first calling upon the plaintiff to 
show cause why it should not be so lodged, or other- 
wise making them parties to the prooeedinga before 
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the justices, before the warraDt of distress was exe- 
cuted against the mortgaged land. 

SpficiAii case. 

The plaintifP Company were mortgagees of cer- 
tain land owned by Patrick Lillis. The latter was 
the proprietor of 19,274 acres of land known as 
Woolooga Station, and 8000 acres of it was mort- 
gaged to the plaintiff Company. The defendant 
was a labourer employed by Lillis, and he had 
Boed and obtained execution against him for £15 
Is. 6d. due for wages. On op about July, 1891, 
Messrs. B. D, Morehead & Co., acting for and on 
behalf of the plaintiffs as mortgagees, advertised 
these lands, and others, for sale at Brisbane. On 
the 14th of the month they offered the lands, with 
other lands, at public auction, but there being no 
bid, no sale was effected. On the 1st October, 
1891, the plaintiffs entered upon and took posses- 
sion of the lands as mortgagees. On the 12th 
August the defendant brought his action against 
Lillis to recover the wages due to him, and a ver- 
dict, as stated, was given in his favour. The 
judgment not being satisfied, execution was issued 
and lodged with the Registrar of Titles at Bris- 
bane. The plaintiffs, who did not take possession 
until after the execution, were never made a party 
to the proceedings, and they re'*eived no notice of 
them until after the warrant of execution had been 
lodged, except that in April, 1891, a general 
demand for payment of wages due to defendant 
and others for work done on Woolooga was made 
upon them. In September, 1891, the defendant 
threatened to proceed to sell the lands in which 
plaintiffs were interested under the warrant for 
execution. The question submitted for the opinion 
of the Court was wbether under the circumstances 
the defendant was entitled to execute that warrant 
by selling or otherwise dealing with the interest of 
the plaintiffs in the mortgaged land without pro- 
per notice being given to them, and without their 
being heard. As they had received no such 
notice, and had had no opportunity of defending 
their interest, it was maintained that the defen- 
dant could not execute his warrant upon the pro- 
perty which they had taken possession of. 

BB 



The Court held that, before the question of 
notice could be decided, it would be necessary to 
show whether or not the work done by the defen- 
dant was done on the mortgaged land. That had 
not been shown, and it was incumbent on the 
defendant to prove that before the question of 
notice could arise. They therefore gave defen- 
dant leave to amend the statement of the case 
generally. 

Sir S. W. Griffith, Q.G., A.G., Byrnes, 8.G., 
and Jodrell, for plaintiffs ; MacDanneU, for defen- 
dant. 

The Attorney- General : The plaintiffs as mort- 
gagees were entitled to notice of the judgment 
before the execution was enforced, so that they 
might be heard. They received notice of the 
proceedings, but the defendant seized the property 
without notifying them of his intention to enforce 
execution. The point raised has been decided in 
Ex parte Duxherry, 2 S.C.E , (N.S.W.) 230. 
Notice was also required in the following cases: — 
Bex V. Benn, 6 Term R., 198 ; Harper v. Carr, 
7 Term R., 270 ; Bex v. Gaskin, 8 Term R., 209 ; 
Gapel V. Child, 2 C. & J., 558 ; Queen v. Arch- 
bishop of Canterbury, 28 L. J., Q.B. 154 ; Cooper 
V. Wandsworth, 32 L.J., C.P. 185; Bex v. Chan- 
cellor of Cambridge, 1 Strange, 557. The rules in 
interpretation of Statutes are explained in The 
Queen v. The Judge of the City of London Court, 
(1892) IQB., 273. 

MacDonnell referred to section 9 of The Mas- 
ters and Servants Act of 1861. No notice is 
required to be given to the mortgagee either by 
section 2 or section 7 of The Wages Act of 1870, 
There is an omission in the Act. 

Lillet, C.J. : This was an action against the 
mortgagor, and the proceedings were before the 
magistrate for the recovery of wages. It is ad- 
mitted that the mortgagee was no party to the 
proceedings, which went so far as judgment and 
the issue of a distress warrant. There is no evi- 
dence whatever to show that the mortgagee had 
any knowledge of the actual proceedings. There 
was some application before they commenced, but 
the proceedings were really between the servant 
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and the mortgagor who was his employer. There 
is no doubt of the right to issue a distress warrant 
against the goods and chattels and lands, at all 
events against the goods and chattels of the mort- 
gagor, but in this case an attempt has been made 
to extend the power of distress over not only the 
mortgagor's lands and interests, but over the in- 
terest in them of the mortgagee, and that without 
giving him any notice. The first question raised 
under this special case is whether the defendant is 
entitled to execute such a warrant of distress 
without first calling upon the plaintiffs, who were 
the mortgagees, to show cause why it should not 
be so allowed, or why they otherwise should not 
be made parties to the proceedings before the 
justices before the warrant of distress was exe- 
cuted against the mortgaged land. That is all we 
have to answer. There is no doubt, and it cannot 
be disputed for a single moment, that before the 
land or liberty of a man can be affected, and before 
his goods can be seized by legal process, he must 
first be heard. That is the old rule, not only of 
law but of natural justice. In this case the 
mortgagees have not been heard, and it is con- 
tended that the law itself Has provided that with- 
out being heard, and without being any party to 
the proceedings, a warrant for execution may be 
enforced on their land. I must say that unless I 
see that written in very large letters in the Statute, 
I cannot hold that the Legislature intended that 
there should bo such a departure from the rule of 
natural justice. It is clear that under any inter- 
pretation of the law a man must be heard. I 
cannot in any way see that the Legislature in- 
tended to exclude that rule, alike of reason, of 
natural justice, and of law. I think, therefore, 
that the answer to the first question must be in 
the negative. 

Harding, J. : I have heard nothing in the 
argument which went to show that the Statute 
clearly, or even obscurely, took away the right of 
every member of the community to be heard in a 
court of justice before his liberty or his property 
was interfered with. That being so, I think this 
question should be answered in the negative. 



CoopEB and Chubb, JJ., concurred. 

Real, J. : I regret to say that in this case I 
cannot agree with the other members of the 
Court. The first thing I think we have to do is 
to look at the sections and to compare them with 
the provisions of the general law. In doing that 
we have to consider sections 9 and 10 of The 
Masters and Servants Act. A servant if he is 
delayed or hindered in the recovery of his wages 
may sue the mortgagee, and is entitled to recover 
wages for work done on the mortgaged property 
by distraining upon it. If a man is sued, and 
judgment obtained against him, another man can- 
not be sued for the same cause. Special prorision 
has been made in the Act to protect the servant, 
because it provides that if he fails to obtain pay- 
ment of his wages, or any part thereof, from the 
mortgagor, he has the right to proceed against the 
mortgagee for the amount. The servant has the 
right to sue the mortgagee notwithstanding that 
he might have previously sued the mortgagor and 
obtained judgment against him. It seems to me 
that the section relating to this is perfectly clear 
and manifest, and I feel compelled to come to the 
conclusion I have done upon the construction of 
the Statute. Had it not been for that fact I 
would have liked to come to the conclusion that 
the Court has come to, because the decision of the 
Court is unquestionably more convenient. It will 
enable a servant to have the question decided by 
the magistrates in a summary manner. I think, 
however, that the proper answer to the question is 
in the affirmative, and that the servant hamg 
done work within six months on the mortgaged 
property, he is entitled to distrain upon it. If 
the servant is wrong, the mortgagee is entitled to 
bring an action for trespass against him just the 
same as if he (the servant) had seized any pro- 
perty not covered by the warrant. 

Lillet, C.J. : Judgment in the action will be for 
the plaintiff Company with costs, and an injunction 
restraining the defendant from enforcing execution. 

Solicitors for plaintiff : Ruthning Sf Byram, 

Solicitors for defendant: Ohamhers^ Bruce if 
McNah^ Agents for F. I, Bower. 
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If AY CIVIL SITTINOS. 



LiLLCT, C.J. : 



28th, 30th, Slat May, 1892. 
1st and 8rd June, 1892. 



CBAITLST p. 7AHT AND OTHBBS. 

Will — Revocation of Probate — Acknowledgment 
of signature — Succession Act (31 Vic, No. 
24), s. 39^ Costs. 

Probate of the will of James Cranley had been granted to 
Htrgaret Fahy as sole executrix. The will bore the 
ngnatnre of the testator and two witnesses, Gleeson 
and Simpson. Gleeson made an affidavit in support 
of probate, stating that Cranley signed the will in the 
presence of the two witnesses, who signed in the 
presence of the testator and of each other. The jury 
found that the testator did not write his name, but 
that be acknowledged his signature in the presence 
of the two witnesses present at the same time, and 
that the signatures of Cranley and Gleeson were 
made in the absence of Simpson, and before Simpson 
came into the room. 

Ifeldf that the acknowledgment was Insufficient, and that 
probate of the will must be revoked. The acknow- 
ledgment of his signature by a testator must be made 
in the presence of the two witnesses before either 
witness subscribes his name. 

CoftB of all parties as between solicitor and client were 
allowed out of the estate. 

Rt Mttddoek, L.R. 3 P. ft D. 169, and Casement v. Ful- 
ton, 5 Moo., P.C, followed. 

AcTiOK for revocation of probate of the will of 
James Cranley, of Cranley, near Toowoomba, on 
the grounds : — (1) undue execution ; (2) want of 
sound mind ; (3) undue influence ; (4) want of 
knowledge of the contents of the will. The 
testator was oyer eighty years of age. The defen- 
dant Margaret Eahy was a daughter of the testator, 
and lived near Cranley. The plaintiff was a son 
of the testator, living at Mooraree, and used to 
visit his father every year, and saw him a few 
weeks before his death. The other children had 
left their father years before, and never came to 
see him. On March 18th, 1890, a will was pre- 
pared by Oleeson, a neighbour of Cranley. The 
signature of the testator was witnessed by Qlee- 
son and James Simpson. John Fahy, husband of 
tbe defendant Margaret Fahy, a daughter of the 
testator and sole executrix of the will, was present. 
The testator left all his property to Mrs. Fahy, 
and directed that his wife should live with her. 



and to his six sons and one other daughter he left 
a shilling each " for their folly and disobedience." 
On an application for probate of the will Qleeson 
made an affidavit that Cranley signed the will in 
the presence of himself and Simpson, and that 
they both subscribed the will in the presence of 
Cranley and of each other. Cranley died on the 
3rd July, 1890. Gleeson retained possession of 
the will from the day of its execution till after 
the testator's death. Probate was granted. The 
plaintiff, who called evidence to prove that he was 
on the best terms with his father up to the time 
of his death, sought to upset probate of the will. 
Expert evidence was produced to prove that the 
signature James Cranley was not in the testator's 
handwriting. The onus being on the defendant 
Margaret Fahy to propound the will the defendants 
began. 

The Attorney- General (Sir S. W. Chijffith Q.C.), 
and Woolcock, for the defendant Margaret Fahy, 
and her husband. Rutledge and Scott, for the 
plaintiff. The other defendants, the next-of-kin, 
did not appear. 

The jury found (1) that the testator James 
Cranley made and acknowledged the will in the 
presence of Qleeson and Simpson, they being 
present at the same time ; (2) that they in the 
testator's presence, and at his request, signed and 
attested the making of the will ; (3) that the wit- 
nesses signed their names as witnesses at the 
testator's request, and in his presence, both wit- 
nesses not being present at the same time when 
so requested, and when they signed their names as 
witnesses, and that the signatures of the testator 
and Oleeson were put to the will before Simpson 
came in, and in his absence ; (4) that the testator 
was of sound mind, memory, and understanding ; 
(5) that the will was not obtained by the undue 
influence of the defendant or others ; (6) that the 
testator knew and approved of the contents of 
the will ; (7) that Cranley did not write the name 
^ James Cranley ;" (8) that Cranley acknowledged 
the signature " James Cranley." 

Rutledge moved for judgment for the plaintiff 
on the answer to question 3. The acknowledg- 
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ment must be made in the joint presence of the 
witnesses before either witness signs. [Lillet, 
C.J. : It has long been a moot point, and has been 
differently decided by the Privy Council. My 
impression the other day was that the witnesses 
need not be present at the same time, but I did 
not know that the acknowledgment must be before 
they signed.] There are several cases on all fours 
with the present one : In the Goods of Simmonds^ 
2 Curtis, p. 79 ; Moore v. JTiwy, 3 Curtis, p. 243 ; 
Hindmarsh v. Charlton^ 8 H.L.C., p. 160 ; re 
Maddoeky L.R. 3 P. & D., p. 169; Casement v. 
IkiltoUy 6 Mo.P.C, p. 130; In the Goods of Lacey^ 
6 W. W. and A'B., LP. & M, p. 44; In the 
Goods of Braithwaite^ 4 Vic. L.R.I. P. and M., p. 
37 ; Rannan v. WUtworth, 6 N.S.W.R., P., p. 11 ; 
Theobald on Wills, 3rd edition, p. 24 ; and Wil- 
liams on SxecutorSy 8th edition, pp. 91 and 92. 
[Lillet, C.J. : What I thought at the trial was 
that if the testator in the presence of two wit- 
nesses present at the same time signed or acknow- 
ledged the will, one might attest it by his name, 
and the other might put his signature afterwards.] 
The signature of the testator must be written or 
acknowledged in the presence of both witnesses 
before either of them attested or subscribed to 
the will. [Lillet, C.J. : The jury found here 
that the testator, in the presence of both wit- 
nesses, acknowledged his will. First he made his 
will, and then he signed it. Then when the two 
witnesses were there together he acknowledged it. 
After that the second witness put his name. I 
thought that was a good execution of the will.] 
The case of Moore v. King is exactly in point, 
and the fact« are somewhat similar. Hindmarsh 
v. Charlton is another case. [Lillet, C.J. : I 
think the authorities are not worth much on that 
point, but if the Courts have departed from the 
true interpretation of the Act, I am bound to fol- 
low them, though in my judgment they are in 
error. I am bound by authority, but I think the 
construction of the section is as clear as possible. 
It means that two witnesses should be present at 
the same time, and then drops the expression.] 
The Courts seem to have gone from that in order 



to meet the case of where two witnesses signed at 
different times, and the first witness had to sign 
over again after the acknowledgment. [Lillet, 
C.J. : I don't think so, if the testator has previ- 
ously acknowledged the will. The reason for the 
distinction seems to be absolute nonsense; it is 
no reason at all. It seems to me a stupid interpre- 
tation of the law, with all respect to the gentlemen 
who made it. Here a man makes his will. The 
man who actually drew it up happens to write his 
name as witness first. The testator clearly ac- 
knowledges it as his will. Then another man is 
called in, and the testator clearly acknowledges it, 
and that second witness puts his name. The Act 
says that when the will is made and signed the 
witnesses are to be present at the same time, and 
then goes on to say in a definite part of the sec- 
tion that the witnesses shall subscribe, but leaves 
out the words *^ being present at the same time.' 
That being so, to put the construction that the 
Courts have done, seems to be a departure without 
any necessity or advantage from the plain lan- 
guage of the law. However, I am bound by 
authority, and shall give you judgment if you are 
entitled to it.] Possibly the idea of the Courts 
was that an acknowledgment was more likely to 
be bond fide if made in the presence of two wit- 
nesses than in that of one. [Lillet, C.J. : I 
could understand that if the words as to signing 
at the same time ran through the whole of the 
section, but they do not. In one part of the sec- 
tion it says they must be present at the same time 
for every bit of the transaction, but the Courts 
have decided otherwise. As long as both witnesses 
are there, and one does not sign before the acknow* 
ledgment is made, the other may sign it at any 
time. It is a most extraordinary construction.] 
In the case of the Goods of Allen, 2 Curtis, 331, 
the principle, according to Sir H. Jenner, seems 
to be founded on the fact that the word " shall ** 
is future, and that the witnesses must then attest 
the signature, not one at one time and one at 
another. [Lillet, C.J. : I could understand that 
argument if the witnesses were to be present at 
the same time through the whole transaction, but 
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the ComtB haTe decided otherwise. I do not 
think it is a natural oonstmction of the section. 
I must not say anything about the dignitaries who 
hare given this decision, but it seems to me they 
hare run astray in their construction.] 

Tie Aifomey-General : It is very hard to dis- 
tmguish the cases which have been cited from the 
present. The principle, so far as [ can see, ap- 
pears to be set out in the case of Oatement r, 
Fidfon, and seems to lay down that two witnesses 
must, by their signatures, attest the same act of 
the testator, so that, if one of the signatures was 
placed there before the act was attested, that sig- 
nature did not count. In the last case, re Maddoek, 
the question was carefully considered by Sir James 
Hannen, and his decision seems to be exactly the 
same as that in this case. [Lillet, C.J. : I am 
bound by authority. If it had been a matter for 
me to determine for the first time I would have 
decided it otherwise.] So the testator's wishes will 
not be carried out. The defendant as executrix 
should have her costs out of the estate. She was 
bound to propound the will. Bougkton v. Knight^ 
3 P. & D., 65. The plaintifiE should have his costs 
only on the issues on which he has succeeded. 
There was no proof of undue influence. 

Butledge: The plaintiff has succeeded, and is 
entitled to his costs out of the estate. The whole 
circumstances were surrounded with suspicion. 
Ortan t. amitk, 3 P. ft D., 23. The jur^ found 
that Cranley did not sign the will himself. The 
costs should be as between solicitor and client. 
EanMn r. WhUtoorih, 5 N.S.W.R, p. 11. 

LiLLST, C.J. : I am sorry the wishes of the 
testator will not be carried out. The will must go. 
I must foUow the cases, but I do so with reluc- 
tance, because I do not agree with the construction 
of the Statute. The judgment will be to declare 
the plaintiff a son and one of the next-of-kin of 
James Cranley, deceased, to roToke probate of the 
will, and to declare the will of James Cranley 
iuTalid. Costs of all parties as between solicitor 
and client allowed out of the estate. 

Solicitors for plaintiff : Lilley Sf ff Sullivan. 

Solicitor for defendants : O. W. Samilion, 
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September 17th, 1891. 
November 2nd, 1891. 
June 2nd, 1892. 



TUBKSB AWD OTHERS V. KEITT AND OTHERS. 

Will — Conttruction — Power to tru^teee to inveit 
reeidue or continue it in existing investments 
— Power to trustees to carry on testator's 
business — Partnership subsisting between 
testator and another person continued by 
trustees — Sanction of Court to conversion of 
partnership into joint stock company with 
limited liability. 

A testator by hiB will directed his tmstees to invest the 
residue of his trust estate, or to continue it in exist- 
ing investments, and also empowered them to carry 
on, or join in carrying on, any business or pursuit in 
which he might be engaged, either by himself or in 
partnership with any other person, for such time, and 
upon such terms as his trustees might consider expe- 
dient, but with power to the trustees, at any time 
prior to the final distribution of the estate, to sell 
and dispose of it, or any part of it ; and he further 
directed the trustees to invest the proceeds of any 
such sale upon Government or real securities. 

The testator died on the 6th February, 1874, without 
having revoked or altered his wiU, and probate 
thereof was dtdy granted to his executors. 

At the date of his death the testator carried on the busi- 
ness of grazing and sheep-farming in co-partnership 
with W. 

The trustees of the will, in pursuance of the said power, 
continued the partnership with W., and on the 13th 
August, 1874, entered into articles of partnership 
with the said W. for a term, which expired on the 1st 
May, 1879. 

From the 1st May, 1879, the trustees and W. continued 
to carry on the business, and on the 30th April, 1887, 
executed a further deed continuing the partnership 
for a further term expiring on the 1st May, 1892. 

Two of the beneficiaries under the will were infants. 

In an administration suit instituted by the executors and 
trustees against the infant beneficiaries and one of 
the other beneficiaries, the Court made the usual 
administration decree with the addition of a direction 
for special inquiries, and upon further consideration 
sanctioned the conversion of the partnership into a 
joint stock company with limited liability, and 
directed the insertion of special clauses in the memo- 
randum and articles of association for the protection 
of the infant beneficiaries. 

Service of decree upon all persons other than parties to 
the suit dispensed with. 
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This was a suit for administration of the trusts 
of the will of William Kent (otherwise known 
as William Kent, Junior), formerly of Jondarjan, 
Darling Downs, grazier, deceased, instituted by 
John Sargent Turner, William Charles Williams, 
and Martha Kent, executors, executrix, and 
trustees of the said will, against Martha Wilhel- 
mina Kent, and Edward G-raham Kent, infants, 
by their guardians James Henry McConnell and 
Walton Kent, under the following circumstances : 
The testator duly made his last will, dated the 26th 
February, 1873, whereby he gave, devised, and 
bequeathed all his property, real and personal, to 
the plaintiffs John Sargent Turner and William 
Graham, then their executors, administrators, and 
assigns, in trust, after payment of his just debts, 
funeral, and testamentary expenses, and certain 
pecuniary legacies, to invest the same, or continue 
the same on existing investments ; and to collect 
and receive the rents, issues, profits, and annual 
produce thereof, and pay the same to his wife 
the plaintiff Martha Kent, so long as she should 
remain his widow and unmarried, for her support 
and maintenance, and the support, maintenance, 
and education of his children, who should be liv- 
ing at the time of his death, or born in due time 
thereafter, whether above the age of twenty-one 
years or not ; and in case his said wife should 
marry again after his decease, he directed the said 
plaintiffs immediately thereupon to stand possessed 
of the said trust estate, upon trust to pay and 
apply the rents, interest, profits, and annual pro- 
duce thereof, or so much thereof as they might 
think fit, unto and for the use and benefit of his 
said children bom, or to be born, indiscriminately, 
in such manner as the said plaintiffs should con- 
sider most beneficial, and invest any accumulation 
therefrom, which should thereupon become and 
form part of the said estate. And from and after 
the decease or second marriage of his said wife, 
he directed that his said trust estate should be 
divided unto and equally between his nephew 
William Charles Williams (one of the plaintiffs) 
and his children, when and as they should suc- 
cessively attain the respective ages of twenty-one 



years, the income of the apparent or presumptive 
share of each of such children, or so much thereof 
as the said plaintiffs should think fit, being in the 
meantime applied towards his or her maintenance 
and education, and the shares of any or either of 
them dying before the said age without leaving 
issue to be equally divided amongst the survivors, 
or to go to the survivor, if only one, of such 
children. And he directed that the child or 
children collectively of the said William Charles 
Williams, or of any deceased child of his, should 
take the share or shares whicb their parents would 
have taken if living. Apd he authorised the said 
plaintiffs to pay and apply for the benefit and 
advancement of the said William Charles Williams, 
or of •any such children, whether a minor or of 
full age, not more than a quarter of any share to 
whicb he or she or they might be actually or pre- 
sumptively entitled under his said will, but during 
the lifetime of his said wife, she having remained 
bis widow and unmarried, not without her sanction 
and consent in writing. 

The testator also thereby declared that the 
plaintiffs should have full power to carry on, or 
join in carrying on, any business or pursuit in 
which he might be engaged, either by himself or 
in partnership with any other person, for such 
time and on such terms as the said plaintiffs might 
consider expedient, without being in any way 
answerable for loss therefrom ; but with power to 
the said plaintiffs, at any time prior to the final 
distribution of his said trust estate that the said 
plaintiffs might consider desirable or advantageous 
to such final distribution, to sell and dispose 
thereof, or any part or parts thereof. And he 
directed the plaintiffs to invest the proceeds of 
any such sale or sales upon Government or real 
securities in any of the Australian colonies, and 
stand possessed thereof upon and for the like 
trusts, interests, and purposes as were thereinbefore 
directed and declared concerning the same. 

The testator also appointed the said plaintiffs, 
John Sargent Turner, William G-raham, and Mar- 
tha Kent, executors and executrix of his said will. 

By a codicil to his said will, dated the dOtb 
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August, 1873, tlie testator appointed the plaintiff, 

William Charlea Williams, to be an executor and 
tTQgtee thereof, together with, and in addition to, 
the other plaintiffs. 

The testator died on the 6th February, 1874, 
without haying revoked or altered his said will and 
codicil, and on the 11th June, 1874, probate thereof 
was granted to the plaintiffs as executors and 
eiecutn'x thereof. 

The testator left him sunriving the plaintiff, 
Martha Kent, his widow, and thirteen children, all 
of whom were of the age of twenty-one years, 
except the defendants Martha Wilhelmina Kent 
and Edward Graham Kent, who were infants under 
that age. 

The defendant Walton Kent was a son of the 
testator. 

The plaintiff Martha Kent had not re-married. 

The testator at the time of his death was carry- 
ing on business as a grazier and sheep farmer in 
co-partnership with one Edward Wienholt, at 
Jondaryan and Noondal Stations, in the Darling 
Downs district, and at Tarampa and Mount Flin- 
ders, in the district of Moreton, and at Dalingall, 
in the district of Burnett, in this colony ; and he 
was entitled to an equal half-part or share with 
tbe said Edward Wienholt in the said station pro- 
perties, and in the profits and annual produce 
thereof. The testator was also entitled to other 
real and personal estate. 

By an indenture of partnership dated the 13th 
August, 1874, made between the plaintiffs John 
Sargent Turner, William Graham, and William 
Charles Williams, as such trustees of the first 
part, the said Edward Wienholt of the second 
part, and the plaintiff Martha Kent of the third 
part, it was witnessed that the said plaintiffs John 
Sargent Turner, William Graham, and William 
Charles Williams, and the said Edward Wienholt, 
should continue the said business as carried on 
M aforesaid, for the period of five years from the 
Ist May, 1874. 

After the expiration of the said term of five years 
the said partnership continued to be carried on un- 
der the terms and conditions of the said indenture. 



By an indenture dated the 30th April, 1887, 
and made between the plaintiffs John Sargent 
Turner, William Graham, and William Charles 
Williams, of the first part, the said Edward Wien- 
holt of the second part, and the said Martha Kent 
of the third part, the said parties thereby cove- 
nanted to remain and continue partners together 
in the said business for a further term of five 
years from the 1st May, 1887, upon the terms 
and conditions in the said indenture of partner- 
ship contained. 

Edward Wienholt refused to carry on the said 
partnership after tbe expiration of the last men- 
tioned term. 

The value of the partnership property was very 
great, and the debts of the partnership secured 
upon the partnership property were considerable. 

The suit came on for hearing on the 16th 
September, 1891, as against the infant defendants, 
and on motion for judgment upon admissions in 
the pleadings, as against the defendant Walton 
Kent. 

Sir 8. W, Griffith, ©,0., A^G., and Lilley, for 
the plaintiffs. The Court is asked to sanction a 
scheme for the conversion of the partnership into 
a joint stock company with limited liability. There 
is clearly power to the trustees to continue the 
existing partnership. They might also properly 
admit new partners. That being so, it is only 
another step to the conversion of the partnership 
into a company, and thence to its conversion into 
a company with limited liability. 

8cott, for the defendant Walton Kent, consented 
to the usual administration decree and to the 
scheme for conversion of the partnership into a 
company with limited liability, and, on behalf of 
the infant defendants, submitted to such decree 
or order as the Court might think fit to make. 

Lillet, C.J., made the usual decree for the 
administration of the estate of the testator, and 
directed the following special enquiry, viz. : — an 
enquiry whether the proposed scheme for the con- 
version of the partnership into a company with 
limited liability would be practicable, or whether 
any other or similar scheme could be carried out, 
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and whether it would be for the benefit of the 
infant defendants, and, if so, on what terms ; and 
dispensed with service of the decree on all the 
beneficiaries except service upon the solicitors of 
the defendants. 

On the 28th September, 1891, a summons for 
leave to proceed was heard before Lilley, C.J.i 
who made the usual order, giving the plaintiffs 
leave to proceed, fixing the date of the enquiry 
before the Eegistrar, and limiting such enquiry to 
the special enquiry above-mentioned. 

On the 2nd November, 1891, the further con- 
sideration upon the Registrar's certificate of result 
of enquiry was adjourned to a day to be fixed. 

The matter came on for further consideration 
on 2nd June, 1892. 

Lillet, C.J., then sanctioned the conversion of 
the partnership into a joint stock company with 
limited liability, to be incorporated and registered 
in this colony, and directed the insertion in the 
memorandum and articles of association of the 
proposed company submitted to the Court, of the 
following clauses : — First, in the memorandum of 
association, a provision that, so long as the shares 
numbered 1 to 10,000, and 40,001 to 69,998, both 
inclusive, should be held collectively by the said 
John Sargent Turner, William Graham, and 
William Charles Williams, trustees of the will of 
William Kent, Junior, no sale of any of the assets 
of the company, otherwise than in the ordinary 
course of management, should be made, except 
with the concurrence of the holders of such 
shares. Secondly, in the articles, a provision that, 
80 long as the said shares should be held collec- 
tively by the said John Sargent Turner, William 
&raham, and William Charles Williams, or their 
assigns, or transferees, the holders of such shares 
for the time being, not exceeding three, should be 
directors of the company, and should be entitled 
collectively to as many votes as directors as all the 
other directors of the company, but should not 
be entitled to vote in respect of such shares at any 
election of directors. Costs of plaintiffs and de- 
fendants to be taxed as between solicitor and 
client, and to be paid out of the estate. 



Solicitors for the plaintiffs : Ruikning ^ Byram, 
Solicitors for the defendants : Hart ^ Flower. 



Lillet, C.J. : June 6th, 1892. 

In the matter of bmilt ann aitd lilliait 

HCCBOHON, AlTD in re THE WILL OF JOHIT 
MCCKOHOir, DBCEASBB. 

The Guardianship and Ousiody of Infants Act of 
1891^ 89. 7, IS — Removal of guardian — Be- 
ligioui education. 

J. McCrohon, a Roman Catholic, married a Protestant 
and had isstte, two daughters. The mother died two 
months before the father. The mother was allowed 
to give her children, who were aged four and six 
years respectively, religious instruction in accordance < 
with the rites of the Church of England. Before his 
death, and after making his will, the father instmcted 
one of the guardians never to allow a Roman Catholic 
to have charge of his children. McCrohon by hU 
will appointed Land and Brown guardians of his 
children. A document, dated after the will, directed 
the children to be given to the testator's mother to 
be brought up in the Roman Catholic religion. On 
an application to change the gnardians, and have 
the children brought up as Roman Catholioi, 

fleldf that children must be brought up in the religion of 
the father, unless he has expressed a wish that they 
should be otherwise instructed, or unless he hu 
abandoned his parental right under circumstances 
which would make a reassertion of it cruel and on- 
just to the children, and against their interests. 

Held, also, that if the document mentioned was signed by 
McCrohon with a sufficient understanding of its con- 
tents, and as his last wish, the children must be 
brought up as Roman Catholics. Further evidence 
of the circumstances of the change of intention on 
the part of the father, and of the execution of that 
document, were required before the final order could 
be made. 
MoTioir for removal of William Land and F. 

G. Brown, the testamentary guardians of Emily 

Ann and Lillian McCrohon, appointed under the 

will of John McCrohon, by Ann McCrohon, the 

grandmother of the said infants, as next friend ; 

or, in the event of their non-removal, that the said 

Ann McCrohon and the Beverend J. D. Nolan 

might be associated in the guardianship of the 

infants, and for a direction that the said infants 

ought to be instructed in the Boman Catholic 

religion. 
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Butled^e, and Q. W. Power, for the infante, by 

eir next friend ; Lilley, for the guardians. 

The eridence tendered was by aflSdavit, and the 

9 appear from the judgment. 

'tledge : The religious and secular education 

infants is being completely neglected. The 

was a Boman Catholic. Hawkiwortk v. 

-orth, L.B., 6 Ch., 539 ; and In re Oaiha- 

uoard Read, 5 Times L.B., 615, were cited. 

lAlUy : The infants are being well treated. 

The father, although a Roman Catholic, desired 

the children should be brought up as Protestants. 

Kill T. mil, 31 L. J., (Ch.) 635 ; In re Qamett, 

20W.E.,222; In re Olarke, 21 Ch.D., 817; re 

O'Mdley, 8 Jr. R. Ch., 291 ; re KellaU, 5 Ir. R. 

Ch, 328; re Nevin (1891), 2 Ch., 299, were 

cited. 

Lillet, C.J. : In any case I shaU not send the 
children to an eleemosynary institution such as an 
orphanage. Such institutions are good. This is 
not an extreme case. The children might not be 
BO well treated, and would be a charge on the 
SUte. 

Butled^e referred to Andretos y. Salt, L.R. 8, 
Ch. 622. 
^ower followed. 

LiLLBT, C.J. : This is an application under sec. 
7 of The Guardianship and Guetody of Infants 
Act of 1891, section 18 being also relied on, for 
the removal of testamentary guardians, and that 
Buch guardianship be committed to Ann McCrohon 
and the Reverend J. D. Nolan, or, that the infants 
be sent to a Roman Catholic Orphanage. John 
McCrohon, a Roman Catholic, married in accord- 
ance with the ritual of the Roman Catholic Church, 
one Susan Rich, a Protestant, in or about the year 
ISSl, and had by her the infant children Emily 
Ann and LOlian McCrohon, now aged nine and 
seven years respectively. The mother died a few 
months before the father, who died in the Herber- 
ton Hospital nearly two years ago — that is, in 
August, 1890. It is important to remember that 
at the death of the mother the children were 
respectively under four and six years old, and at 



the time of the father's death they were not more 
than five and seven years of age. John McCrohon 
was, during his active healthy life, either an 
agnostic or indifferent to religious observances. 
He allowed his wife to give **such religious in- 
struction to her infant children, according to their 
tender age, as she thought advisable in accordance 
with the rites and forms of the Church of Eng- 
land.** She was a "good religious woman, and 
desirous of bringing up her children as Protest- 
ants." William Land, one of the guardians under 
the will of John McCrohon, during the lifetime of 
the parents, gave, and has since given the infant 
children both secular and religious instruction, 
and his sister for some months past has had the 
care and custody of the children jointly with him. 
John McCrohon made his will about two months 
previous to his death. During his lifetime, both 
before and after the making of his will, he gave 
instructions to one of the guardians (Brown) 
" that his (McCrohon's) own family were never to 
get the infant children, stating for his reason that 
he knew they would be brought up in the Roman 
Catholic religion, and that his family were very 
bigoted, and, further, that he had faithfully pro- 
mised his wife that he would never allow any 
Roman Catholic to have charge of his children." 
It appears that John McCrohon's wife wished to 
bring up the children as Protestants. After the 
making of his will, and only four days before his 
death, he said to the guardian Brown " I depend 
upon you and Bill (William Land the other 
guardian) to take charge of the children; so long 
as I am alive and can help it no Roman Catholic 
will ever get them, and in the event of my death 
I depend upon you as the guardians of my chil- 
dren to carry out my wishes. I have had commu- 
nications from my mother about the custody of 
the children, but I have always refused to let her 
have anything to do with them." McCrohon 
made his will on the 4th June, 1890, and appointed 
Land and Brown guardians of his children. It 
is alleged that, on the 3rd August, 1890, he signed 
a document in these words : " I, John McCrohon, 
do hereby express my sincere wish and desire to 
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have my two children Bmilj McCrohon and Lillian 
McCrohon given to my mother Ann McCrohon to 
be brought up by her in the Boman Catholic 
religion. John McCrohon X his mark." Of the 
two witnesses to this document one is said to be 
dead and the other cannot be found. The Bev. 
J. D. Nolan speaks to* it only from hearsay. A 
wardsman swears, however, he was present and 
saw it signed, and that McCrohon was of sound 
mind and memory and understanding, and ex- 
pressed his approval of the document. McCrohon 
was not a marksman, and within a few hours 
before his death seemed to be an agnostic. He 
was a freemason, which is, perhaps, inconsistent 
with his holding bigoted Eoman Catholic opinions. 
In the absence of this instrument of August, 
1890, it would have been clear that the wish of 
both parents was that the children should be 
brought up in the Protestant faith, and not as 
Eoman Catholics. This Court is by law absolutely 
neutral on distinctive doctrines of religion as 
between the various sects. We do not decide 
whether one form of faith is better than another, 
or the best of all. But the law is clear ; children 
must be brought up in the religion of the father, 
unless he has expressed a wish that they should 
be otherwise instructed, or unless he has abandoned 
his parental right under circumstances which 
would make a reassertion of it cruel and unjust 
to the children, and against their interests. This 
is a sufficient statement of the rule and exception 
for the purposes of this case. The applicant 
alleges that John McCrohon "died fortified by 
the rites of the Boman Catholic religion," that 
his last expressed wish was that his children 
should be brought up as Boman Catholics, that 
the testamentary guardians are not of that religion, 
that they were bachelors, and that the children's 
education, both religious and secular, is being 
completely neglected. The evidence satisfies me 
that this last statement is not according to fact. 
It is clearly erroneous. In relation to religion, 
the children, one would hope, have had no instruc- 
tion as to the controversial differences between 
Catholics and Protestants. The simple prayers 



and hopes of Christian children all the world over 
have doubtless been all they have learnt. The 
evidence shows that the mother, the guardians, and 
Miss Land have instructed them in secular sub- 
jects and simple piety, and Land and his sister, 
being relations of the children's father (the late 
Mr. McCrohon), have provided for them at their 
own cost, the father's estate being insolvent. If 
the document of August was signed by John 
McCrohon with a sufficient understanding of its 
contents, and as his last wish, then these infants 
must be brought up in the Boman Catholic 
religion. It would be more satisfactory to me to 
have further evidence of what took place when it 
is said the instrument was signed, by whom, when, 
how, and under what circumstances he was induced 
or volunteered to sign it. How did such a sudden 
change of intention come about ? If the seal of 
confession locks up any secret I do not ask that 
it be broken. Against the document, when once 
established, I see nothing in this case that can 
prevail. The promise to the mother is of no effect 
against it. The father survived her, and his rights 
as parent would always prevail over any previous 
promise or contract. Had she survived, he would, 
possibly, being an amiable man, have respected 
her wish. I do not see any evidence of any bind- 
ing abandonment or waiver of his right to direct 
the course of the religious instruction of his 
children. There is much in the case, however, 
and on the face of the document of August, to 
justify me in requiring some further and more 
satisfactory evidence of the change of mind on 
the part of John McCrohon. When once satis- 
fied of that, I will order that the children be 
brought up in the Boman Catholic religion accord- 
ing to his wish —with such other orders, directions, 
and enquiries as may be necessary. The father's 
estate is insolvent, I have no fund in Court, and 
the children are not wards of Court. The appli- 
cant may possibly be required to deposit say £100, 
and the children may be made wards of Court. 
All these matters, however, I defer for further 
consideration upon the additional evidence I desire 
to have before referring the matter to Chambers, 
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if Decessary, to settle a plan for the children's edu- 
cation. There will be further hearing, further con- 
sidentioo, and leave to apply. 
Solicitor for infants : A, J, Thynne, 
Solicitors for guardians : lAUey Sf G* Sullivan. 



SOUTHERN DISTRICT COURT. 



Paul, J. : 



8th July, 1892. 



POCOCE V. FALKINEB. 



Interpleader — Married Women^e Property Act^ 
1890, (54 Vic., JVo, 9), u 4, T-— Interest of 
woman married before the Act, 

A womAn married before the paasing of The Married 
Women's Property Act, purchased certain goods with 
money left her by her father*s will before that Act. 
The money was not settled upon her for her separate 
use. On an interpleader summons the issue raised 
wu whether the goods purchased with such money 
were her separate property or her husband's. 

fidd, that if a woman married before the commencement 
of the Act acquire a title to property which is not 
settled upon her for her separate use, such property 
is not her separate estate unless it falls into her pos- 
session after the commencement of the Act^ 

Utid r. Reid, 31 Ch.D., 402, foUowed. 

b'TEBPLEADEB. 

Dickson for claimant. 

Lukin for execution creditor. 

The facts appear from the judgment. 

C.A.V. 

Pavl, J. : The facts shortly were these. The 
plaintilE Pocock recovered judgment against 
Sober! Falkiner in the April sittings of the Dis- 
trict Court. In pursuance of that judgment the 
bailiff levied on the goods in the house in which 
the defendant and his wife lived. The wife then 
makes a claim on those goods, being household 
^iture,' piano, and other things ; makes a list 
of them, and sets out the grounds of her claim. 
The general ground of the claim is that the pro- 
perty belonged to her, and not to her husband. 
That is the point which I have to decide. The 
claimants* case is that she purchased the property 
which she had claimed with money which she 



received both before and after the 1st January, 
1891, under her father's will. That is to say : it 
was with money left to her, together with her sis- 
ters, under the will of her father, who died eight 
years ago. Now Mrs. Falkiner was married many 
years before that; but, so far as this action is 
concerned, it is sufficient that she was married 
before the Ist of January, 1891, the date on 
which The Married Woman^s Property Act in 
Queensland came into force. The issue of the 
interpleader, therefore, is whether the property in 
question belongs to Eobert Falkiner or to his 
wife. I find as a fact that the goods levied on, 
and which Mrs. Falkiner claims, were, with the 
exception of a few articles which were given to 
her before the 1st of January, purchased with 
money received under the will by her, and not 
with money belonging to the husband. Neither 
the will nor the probate were produced at the 
hearing; so I must presume that the property 
which was left to her and her trustees, and the 
proceeds of which she received from time to time, 
both before January, 1891, and after January, 
1891, was not settled upon her for her separate 
use. If that had been shown to me, it would have 
altered the whole judgment which I am about to 
give. Therefore, I presume that was not the case, 
or it would have been a complete answer to the 
objection raised, or the property would have been 
her property if it had been settled upon her for 
her separate use imder the will. But I presume 
it was not. The question of law wkich I have to 
decide^ therefore, is whether the money received 
by her is her separate estate ; that is to say, as far 
as the present question is concerned, whether the 
property which was purchased with that money is 
her separate estate. Now The Married Woman* e 
Property Act came into force in Queensland on 
the 1st day of January, 1891, vide section 1. 
Section 4 of that Act reads as follows : — " Every 
woman who marries after the commencement of 
this Act shall be entitled to have, and to hold as 
her separate property, and to dispose of in manner 
aforesaid, all real and personal property which 
shall belong to her at the time of marriage, or 
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shall be acquired bj, or devolve upon her, after 
marriage." That is |he substance of the section — 
that the property of a married woman, married 
after the Act came into force, is held by her as if 
she were not married. But it* does not apply in 
the present case ; and I have referred to it for the 
purpose of afterwards making reference to the 
word "devolve.'* This word is different to that 
which is used in section 7, under which section I 
have to decide this case. Section 7 of the Queens- 
land Act says : — " Every woman married before 
the commencement of this Act shall be entitled to 
have, and to hold, and to dispose of, in manner 
aforesaid, as her separate property, all real and per- 
sonal property, her title to which," — those are the 
words upon which other questions will be decided — 
"whether vested or contingent, and whether in 
possession, reversion, or remainder, shall accrue " 
— that is another word material to this Act — 
" after the commencement of this Act, including 
any wages, money, and property so gained or 
acquired by her as aforesaid." Now, according to 
that section, a married woman who acquires pro- 
perty after that Act came into force would have 
it as her separate property, if her title to it did 
not come into force before the 1st of January, 
1891. Now, that section refers to women married 
before the Act came into force. Mrs. Palkiner 
was married before the commencement of the Act. 
The question therefore arises : Did her title to the 
property, the result of the money which she had 
been left, accrue before the commencement of the 
Act? It is upon those words that I have to give 
judgment against Mrs. Falkiner. I had a doubt 
at the hearing as to whether the word " accrue " 
was equivalent to "possession." I think the 
goods or money she received after the Ist of Jan- 
uary, 1891, would have become her separate 
estate if the word " accrue "had the same mean- 
ing as " coming into possession," or — as in section 
4 — " devolve." If the word " devolve " instead 
of "accrue" had been used, all the money re- 
ceived by her after the Ist of January, 1891, 
would have been her separate estate. If she had 
been married after the passing of this Act, all the 



money received would have been hers. The prin- 
ciple of the Act, therefore, is : that in the case of 
a married woman receiving property before this 
Act came into force, it would become the property 
of her husband. This Act makes no difEerence in 
that respect. Now as to the word "accrue," I 
refer to the case of Beid v. Beid, 31 Ch.D., 402. 
That clearly decides this point. The case was not 
quoted to me at the hearing, otherwise there 
would have been no necessity for me to postpone 
judgment, the matter is decided so clearly. The 
question there turned on the meaning of the word 
" accrue," and the gist of the decision is this :— 
that where a woman married before the commence- 
ment of The Married Women' 9 Property Act of 
1882 — that is the English Act — (and section 7 of 
that Act is similar to section 5 of our Act) has, 
before the commencement of the Act, acquired a 
title, whether vested or contingent, op whether in 
possession, reversion, or remainder, such pro- 
perty is not made her separate estate unless it 
falls into her possession after the commencement 
of the Act. In the present case, therefore, I find 
that Mrs. Palkiner acquired her title before the 
A ct came into force, when her father died eight 
years ago ; therefore she acquired the title, 
whether vested or contingent, before the passing 
of the Act ; that does not make it her separate 
estate. As a question of law I find that the pro- 
perty does not belong to Mrs. Ealkiner, and, 
although it is not necessary for me to do so, I 
further find that the property belongs to the hus- 
band. My desire would be to protect the property, 
if it had been acquired in a bond fide manner br 
the wife's money, from the debts of her husband ; 
but, of course, however hard the law may appear 
in that respect, I have only to administer it. I 
may state that even had there been no Married 
Women's Property Act Mrs. Palkiner would have 
been in the same position as she is at the present 
time. The fact that the money was receiyed after 
the Act came into force no doubt caused the im- 
pression that it belonged to the wife. If the 
words in the A ct had been " devolve upon " the 
wife after the 1st of January, 1891, instead of 



1892. 



THE QUEENSLAND LAW JOURNAL. 



207 



'* accrue to " her, m j judgment would hare been 
different. I find, then, formally, that the property 
fteised wai not the property of the claimant Mrs. 
Falkiner. On the facts I am satisfied that Mrs. 
Falkiuer's claim was bond fide ; and I also find 
that what she said was correct — that the property 
which she claimed was purchased with money 
which she received under her father's will. 

Jadgment was accordingly entered for the exe- 
cution creditor. 

Solicitors for execution creditor: Uhmaek if 
Fot. 

Solicitor for claimant : F. G. Hamilton, 



IK CHAMBERS. 



KiiL, J. : 25th July, 1892. 

WIDOBK DITTBIOirAL BOARD V, HCOHIX, LITTA 

AKD CO. 

Rating — Appeal — Freth valuation — 54 Vic, No, 

24, i. 14. 

Mdihie, Laya & Go. being rated by the Widgee Diyisional 
Board appealed against the Talnation, and objected 
to the jarisdiction of the Court as no fresh valuation, 
vithin the meaning of The Valuation and Bating 
Ado/ JS90y had been made. The Board had adopted 
the Taloatlon of the previous year, and the valuation 
conformed with Schedule ii. of the said Act. The 
jostices upheld the objection, and refused to hear the 
Appeal. 

Utlil, on appeal, that the justices had jurisdiction to hear 
the appeal, and that it was competent for the Board 
to adopt the preWous valuation. 

Special case. 

In this case McOhie, Luya & Co. appealed 
a^inst the valuation of the Widgee Diyisional 
Board. At the hearing it was objected by the 
appellants that the justices had no jurisdiction to 
Hear the appeal, as there was no fresh valuation 
within the meaning of The Valuation and Bating 
^iet of 1890, The Board had adopted the valua- 
tion of the year before. It was admitted that all 
the proper notices had been given. The Board 
iippealed from the justices' decision. 

Power, for the Board : [t was quite competent 
for the Board to adopt the valuation of the pre- 
cc 



vious year within the meaning of s. 14 of The 
Valuation and Rating Act of 1890. There was a 
fresh act on the part of the Board, although the 
valuation was the same. It is discretionary on 
the part of the Board to employ a valuator — s. 15. 
The valuation conforms with Schedule ii. of The 
Act of 1890. The justices had jurisdiction to 
hear the appeal. 

Bymee, S.G., for the appellants below, contra. 
The Act requires a fresh valuation on an entirely 
new system. 

Beal, J., was of opinion that the Board could 
adopt a previous valuation, and that the justices 
had jurisdiction to hear the appeal, but allowed 
no costs. 

Solicitors for the Board: Chambers, Bruce S[ 
McNah, agents for F. I, Power, Gympie. 

Solicitors for appellants : Bernays Sf Osborne, 
agents for Tozer Sf Gonwell, 



AUGUST SITTINGS OF THE FULL COURT. 



Be E. O. WTNN WILLIAMS, SOLICITOR. 

Solicitor — New Zealand rules — Reciprocity , 

A solicitor of New Zealand admitted there under the 
rules requiring service under articles, and who has 
passed an examination in general knowledge, is en- 
titled to admission here under the reciprocity rule, 
after passing an examination in general law and the 
statute law of Queensland, so far as it differs from 
that of £ngland. 

Qwurt — The right of admission of a person admitted 
under the new rules which do not require service 
under articles. 

Motion for an order directing the Board of 
Examiners for Solicitors to examine E. G. Wynn 
Williams, a solicitor of New Zealand, in accord- 
ance with the rule of reciprocity referred to the 
Pull Court by Eeal, J. 

Sir S. TV, Griffith, Q.C., A. G., and Lilley, for 
the applicant. 

Mr. Williams was admitted as a solicitor in 
New Zealand on the 17th September, 1884. He 
was admitted under the old rules, which required 
service under articles for five years, and which 
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were practicaJlj the same as the Queensland 
rules. Since then a new set of rules obtained in 
New Zealand, and no articles are now necessary. 

Beal, J. : The matter was before me in Cham- 
bers. I was doubtful on the decision of this 
Court that it would go behind the admission and 
see what the service was, whether the mere fact 
of admisBion was sufficient. I was also influenced 
by the fact that an Act had passed the Lower 
House in New Zealand abolishing the literary 
examination for barristers. 

The Attorney" General : It has not become law. 
Mr. Williams was admitted under the old rules. 
[Lillet, C.J.: And probably passed all the ex- 
aminations. I do not know whether we could 
receive one of these gentlemen who come from an 
auctioneer's room, for instance, with a knowledge 
of a little English and a little law. Mr. Williams 
stands in a different position. He had certain 
rights under the rules existing before the passing 
of this new legislation, and it would be hard to 
deprive him of rights entitling him to reciprocity. 
Harding, J. : We only go behind a certificate 
and do not admit a man when he comes with an 
inferior qualification to the general run of men, 
or has got into the profession by a side wind, and 
has not complied with the examination of bona 
fide solicitors.] A new point has arisen now in 
New Zealand ; no service is required in New 
Zealand now, but it was when Mr. Williams was 
admitted. [Harding, J. : We can decide that 
when the point arises. Keal, J. : Can we give re- 
ciprocity, where we know, as the law stands, we will 
not admit New Zealand people though we may 
admit persons admitted under some previous law ? 
Lillet, C.J. : If there has been no alteration we 
stand in the same position as before.] Since the 
Bules of 1879 were passed, a great alteration has 
been made. It is within the spirit of the rule 
that he should be examined. 

Lillet, C.J. : Reciprocity with New Zealand 
must be a doubtful matter now, but it would be 
imposing something like a penalty on Mr. Williams 
if we made him suffer for the lower qualification 
of other persons. This benefit will be given to 



those who applied for admission before the new 
legislation in New Zealand was passed, but those 
who come afterwards will have to pass an exam- 
ination in general knowledge. Let Mr. Williams 
be examined in two papers ; one in general law, 
and the other in the law of Queensland, in so far 
as it differs from the law of England. 



EWAN V, THE QITEBNSLAND INTE8TMENT COliPAinr 

LIMITED. 

Practice — New trial — Rejection of evidence ten- 
dered after close of case — Discretion of judge. 

The plaintiff mortgaged a station, with cattle, to the de- 
fendants, who took possession on 15th May, 1886. 
A dispute arose between the parties, when the defen- 
ant took over the station and cattle, as to the owner- 
ship of one hundred head of cattle, the plaintiff*! 
contention being that the defendants took the catUe 
from another station and placed them on the mort- 
gaged station. There were other claims, £40 IOb. for 
rent, £90 for the use of horses after possession had 
been taken, and damages for alleged conversion of 
cattle. The drover who drove the cattle in dispute 
was not found till the last day of the trial. The 
defendants asked leave to examine him after counsel 
had addressed the jury, but Cooper, J., refused the 
request. 

Hdd, that as the conduct of the trial was in the discretion 
of the judge, and as there was not a strong proba- 
bility that the result would have been different if the 
evidence had been admitted, the Full Court would 
not say the findings of the jury were unreasonable, 
but directed the finding in the plaintiff's favour of 
£40 lOs. for rent to be reversed and deducted from 
the amount of the judgment, as the evidence showed 
there was a lack of authority to support the finding. 

Motion for a rule absolute to set aside the ver- 
dict and judgment for the several sums of £40 
lOs., £90, and £2,357 lOs. entered for the plain- 
tiff, and for a new trial, on the grounds: (1) That 
the verdict was against the evidence and the weight 
of evidence; (2) that there was no evidence to 
support the judgment for the sum of £90; (3) 
that the evidence of the plaintiff as to conversation 
he had with Andrew Bogle and Reginald Edward 
Pinlaj was improperly admitted by the learned 
judge ; (4) that fresh evidence had been discovered 
since the trial of the action on behalf of the 
defendant company; (5) that the learned judge 
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misdirected the jury on the eridence given by 
James Boode Storey. The defendants further 
moved to set aside the judgment in plaintiffs 
faroar for the sum of £195 12s. 6d., and to have 
judgment entered for them. 

The action was tried at Townsville August, 1891. 
The rule nisi was moved for at the November sit- 
ting of the Full Court. Before that it had been 
moved for before the Northern Court and refused. 
It was granted here by way of appeal, and when 
it was returned at the December Court the Court 
lent it North again, to be argued on the motion 
for the rule absolute. Some further delay arose, 
ind before the matter could be dealt with the law 
wa« altered, and it had to be brought back to 
Brisbane. It now came before the Court as a 
remanet from the last sittings. The action was 
brought by William Grey Ewan against the 
Queensland Investment and Land Mortgage Com- 
pany, Limited, who were mortgagees of a cattle 
station called Waterview. The mortgage covered 
the station, all the cattle on it, and all the cattle 
used in connection with it. The mortgagees took 
possession on 15th May, 1886. Plaintiff at that 
time was resident on the station under these cir- 
cumstances. He had .been the owner of the 
station, and had sold it to the mortgagor, and the 
mortgagor being unable to pay the purchase 
money, there had been some arrangement between 
the mortgagor and himself that Ewan should take it 
back. There were four different causes of action. 
The first was for £40 lOs., which plaintiff claimed as 
rent for land which he took up in his ovm name, 
for his own benefit, and afterwards forfeited. He 
then claimed £90 as a sort of rent for the use of 
thirty horses after the defendants had taken 
possession. His case was that he made arrange- 
ments to sell them to the mortgagees' agent for 
£12 ahead, and the mortgagees refused to ratify 
it. The third cause of action was the sum of 
£2,357 lOs. for the alleged conversion of a thou- 
sand head of cattle. The plaintiff's case with 
regard to that was that about two months before 
the mortgagees took possession he was travelling 
in a steamer to Townsville with the mortgagor, 



and agreed to buy one hundred head of cattle. 
After this these cattle were more or less sent by 
the mortgagor from another station not included 
in the mortgage to defendants, called Hinchin- 
brook. That station was under the management 
of the same manager as Waterview. Defendants, 
when they took possession on 15th May, took 
possession of the cattle that they found on the 
station, and among them were these cattle. The 
plaintiff alleged that the cattle were taken from 
another place by defendants when they took 
possession, and placed on Waterview. The de- 
fendants said they did nothing but take possession 
of the station and cattle upon it. The drover who 
drove the cattle in dispute could not be found 
when the trial commenced, but was found on the 
very last day of the trial. Permission was then 
asked by defendants to examine him, but it was 
refused by the judge. The other part of the case 
was for £195 12d. 6d. damages for non-delivery of 
cattle. There was an agreement to sell five 
hundred head of cattle to plaintiff. 

Sir S. W. Oriffith, Q.O., A.Q. ; Power and 
Feez^ for the appellants. Byrnes, S.G., and 
Mansfield, for respondents. 

Byrnes, 8. G, : The refusal of the judge to allow 
the drover to be called at the close of the case was 
a matter within his discretion, and it was a discre- 
tion which the Court of Appeal would be very loath 
to interfere with. The plaintiffs had ample oppor- 
tunity of securing the attendance of the witness, 
but it did not appear that they made any effort to 
find him. All they did was to send a subpcena to 
the police magistrate at Ingham for the witness, 
and then they discovered that he could not be 
found. Then, when the case had nearly ended, 
they asked the judge to re-open the whole case, 
and he refused to do so. The rule nisi calling 
upon plaintiff to show cause why the results of 
the trial should not be set aside was obtained on 
the statement that fresh evidence had been dis- 
covered since the trial of the action on behalf of 
the defendant company. It could not be said that 
the evidence of this witness was fresh evidence, 
because plaintiffs had known of it ever since the 
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trial commenced. [Re/ll, J. : They might have 
known that he was one of the drovers, but not 
what his evidence was.] They subpoenaed him to 
give evidence [Lillet, C.J. : The difficulty with 
me is to shut out evidence. There is always the 
danger of getting false evidence, but that is a mat- 
ter for the jury and the judge, but why should 
any light be shut out at all ? In the case of per- 
jured evidence simply got up to contradict I would 
do as the judge did here. He has the conduct of 
the case before him, and he knows better than we 
do.] It cannot be said t^at this was a discovery 
of fresh evidence. [Lillet, C.J. : Not since the 
trial. The Attorney- General : Since what the 
judge thought was the close of the trial.] The 
defendants never asked for any postponement of 
the trial on the ground of the absence of this wit- 
ness, though they did on that of others. [Power: 
"Whose whereabouts we knew."] They knew 
that these witnesses were somewhere on the Con- 
tinent of Europe. With regard to this particular 
witness they took no steps to inquire after him 
until shortly before the trial. The affidavit of Gh. 
0. S. Smith, agent for Messrs. Hart & Flower at 
Townsville, showed that they issued a subpoBna to 
Alex. A. Perry, the drover in question, on 1 1th 
August, forwarding the same to the police magis- 
trate at Ingham, the last known place of residence 
of the man. This was about two weeks before the 
trial. When the man was found he was engaged 
as a telegraph line repairer some ten miles out of 
Townsville. [Real, J. : These affidavits are 
drawn out to lead us to believe that they did not 
know he was a telegraph line repairer. I am in- 
clined to think they must have known that, and 
that these affidavits have been carefully drawn to 
leave the Court under the impression that he was 
a drover whose whereabouts might be anywhere.] 
The man must have been within a stone's throw 
of Townsville the whole of the time. [Habdiko, 
J. : Shortly, what would have been the effect of 
his evidence ? Supposing it had been believed to 
the prejudice of all other evidence, what would 
have been the effect ?] He would have deposed 
^ cattle having been brought from Hinchin- 



brook Station and not from Tocal Station to 
Waterview, and the jury might have given a 
different verdict, or they might not. The mere 
fact of the cattle having been driven from Hinch- 
inbrook to Waterview, and being on the latter 
station, would not give them to the defendant 
company. That would depend upon the fact of 
whose property they were. The jury found speci- 
fically that they were not covered by the mortgage. 
On the question of the plaintiff's honajidet trying 
to get in this evidence, the cases of Oorrie v. 
OoldMmithy 4 Q.L.J., 35 ; Anderson v. Titmas, 36 
L.T. (N.S.), 711 ; and Broadhead v. Marshall 2 
W.Bl., 955, were cited. 

Mansfield : On the claim for damages for con- 
version of stock, referred to the evidence contained 
in correspondence and documents. The considen- 
tion for the second agreement was obtained by 
fraud, and the evidence fully supported the find- 
ing of the jury on that part of the case. No 
objection was taken to the direction of the judge. 
Willmott V. Barber, 15 Ch.D., 96; Smith v. 
Hughes, L.B., 6 Q.6., 597; HirsehfieldY. London, 
Brighton, and South Coast Railway Company^ 2 
Q.B.D., 1 ; Ferrand v. Bingley Township District 
Local Board, 8 Times Eeports, 70; Elliott v. 
Gilchrist, Watt if Co,, 3 Q.L. J., 93, were cited. On 
the whole the plaintiffs were entitled to the benefit 
of the findings of the jury and the judgment in their 
favour. 

The Attorney-General in reply: When the 
matters in dispute arose Sochfort Brothers were 
the mortgagors of Waterview Station with 10,000 
head of cattle thereon, or on any land adjoining 
or used in connection with Waterview. One of 
the questions in the case was whether Hinchin- 
brook fell within that description. It was sworn 
that that station was under the management of 
Waterview, and that cattle were transferred from 
Hinchinbrook to Waterview. The only evidence of 
plaintiff's title to those cattle was that he had a con- 
versation with Mr. liochf ort on the steamer, and he 
agreed to purchase one thousand head of cattle from 
the latter. There was no proof of possession of some 
specific cattle. [Habdhyg, J. : I take it that the 
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jury found that.] The finding of the jury is not 
reasonable. [Habdikg, J. : The jury had not two 
rtories before them.] They had the whole story 
on both sides, but the evidence as to this conver- 
won was most vague and shadowy, and it was 
unreasonable to find a verdict for plaintiff on that 
evidence. The whole thing was so vague and un- 
certain that a nonsuit was moved for at the trial. 
The defendant company took possession of the 
whole station and all that was upon it. It could 
not be said that there was any conversion on their 
part until the particular cattle had been identified. 
They took lawful possession, and Ewan said that 
amongst the things they took possession of were 
his cattle. [Beax, J. : That is what he does not 
?ay. He says, '* You took possession of that pro- 
perty, and it being in negotiation for me to pur- 
chase it, your manager, thinking I would get it, 
went to a selection of mine and took 943 head of 
my cattle."] That of course was what he swore. 
The only evidence of conversion was that the cat- 
tle were placed on an unfenced selection near the 
Waterview Station. The weight of evidence went 
to show that the cattle were rightly taken posses- 
sion of. The defendant company is entitled to 
judgment. 
Powery and FeeZy followed. 
Lillet, C.J. : This is a rule calling on the 
plaintiff to show cause why there should not 
be a new trial in respect of various items 
which the jury allowed at the trial, and in re- 
spect of £195 12s. 6d., that the judgment should 
be entered for the defendants instead of for the 
plaintiff. The first ground that waa pressed upon 
us for the granting of the new trial is, that at a 
late period of the trial, the judge, upon application 
made to him, refused to receive the evidence of a 
man named Perry, and it is said that if he had 
acted otherwise, and had allowed the evidence to 
be received and given to the jury, there is a pro- 
bability that the result of the trial would have 
been in favour of the defendants and not in favour 
of the plaintiff. Now I, and I think judges gener- 
ally, are in favour of the greatest possible liberality 
of admission, especially in civil cases; but the trial 



and the reception of evidence — ^the whole conduct 
of the trial, is under the rule and governance of 
the presiding judge. He has a very large discre- 
tion in the conduct of the trial before him. The 
principal care of the judge would be to see that 
no evidence which is legally receivable when ten- 
dered by either party is rejected. In fact, every- 
thing that can possibly be received should be 
presented to him and to the jury. Hence we are 
equally liberal with amendments and every other 
variation .in the conduct of the trial which will 
enable the matter to be finally judged, and the 
very right to be determined between the parties. 
But the whole matter of the case before the judge 
must be matter legally receivable and relevant to 
the issues to be tried. We go even so far as this, 
at all events some judges do — 1 myself do — even 
where the parties have not raised any specific 
issue on some matters of fact, if they choose to go 
and try these matters of fact, I rarely believe in 
preventing them being heard and disposed of. I 
allow a very liberal conduct of the trial, so that 
the matters in dispute may be fully debated and 
settled either by myself as judge, or by myself 
presiding over the jury, who are of course judges 
of the fact. Now in this case the witness wa» 
presented to the judge at a stage when, under 
the old practice, no judge would probably have 
acted other than Mr. Justice Cooper did. The 
judge would have said it was too late. He would 
not have allowed the evidence to go in, or, if he 
had allowed it to go in, he would at that late 
period have looked upon it with considerable sua* 
picion, and for this reason: all the evidence in 
this case had been closed, and counsel had actually 
addressed the jury. Now the particular defect 
which the witness was wanted to meet might have 
been suggested by counsel on one side or another 
in his address. Counsel might have pointed out 
some weak spot in the plaintiff's case, and to sup- 
ply it this witness might have been called forward. 
I do not say there was the least impropriety in 
this case, but if he had been called theore would be 
a suspicion that he (the witness) having observed 
the course of the trial presented his evidence, and 
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there would be danger of it being false eridence. 
The judge has to act with very great care in such 
matters. It is not possible, at any rate it is ex- 
tremely difficult, for judges sitting after this lapse 
of time, not having heard the conduct of the trial, 
or the demeanour of the witnesses, and not know- 
ing the local circumstances, to say that the judge 
in this case exercised his discretion improperly, 
that he in any way defeated the ends of justice by 
exercising the discretion which was undoubtedly 
his to use in "the proper and effective trial of this 
action. There was a further question for the 
jndge besides this suspicion, doubt, and difficulty 
which, however, we are not called upon to consider 
here. The further question is this. Assuming 
that that evidence had been admitted, is there a 
strong probability that the result would have been 
different ? I myself confess I have listened with 
very great care and attention to what has been 
said on each side, and I am not able myself to say 
that there was a very strong or any great proba- 
bility that the result would have been different 
from that which the judge and jury came to on 
consideration of the case. Unless I am satisfied 
that there would have been a different result if I 
sent it down now for a new trial, and this evidence 
being admitted would make a material difference 
and cast the scale righteously on the other side, I 
ought not to say that the judge was wrong in not 
receiving this evidence, and we ought not to over- 
rule his discretion exercised against it and give a 
new trial for the purpose of having this evidence 
taken. If there is no reasonable probability — no 
strong probability — of a different result, it would 
be only wasting another large sum of money on 
re-hearing a case which has already, no doubt, cost 
a large sum of money. I think, therefore, on that 
point that it would be improper to interfere with 
this exercise of discretion on the part of the judge. 
It must be remembered — and I say this for the 
benefit of my younger brothers of the profession 
at the Bar — that the judge sitting at the trial has 
a large discretion, and exercising it with solemn 
seriousness, he has one thing before him, and that 
to endeavour that everything legally re- 



ceived and properly weighed in the intererts of 
justice is received and not excluded. That is the 
one point, and I do not think there is any doubt 
that the judges presiding in the courts of Her 
Majesty's dominions are anxious that that line of 
conduct shall be pursued. Upon that I am unable 
to see any ground for the granting of a new trial. 
Then we come to this. Undoubtedly if the find- 
ing is to stand as it is the judgment must stand. 
There can be no re-trial of the case here, if before 
the minds of the jury there was reasonable evi- 
dence, evidence at all events upon which reasonable 
men might act in coming to the findings which 
they have recorded in this matter. I do not pro- 
pose to go into the evidence. 1 think it would be 
a waste of time, at all events a wa^^te of time in 
the way of re-hearing or re-trial of this case. 
Suppose I went into the whole matter which was 
before the jury, and suppose I should come to the 
conclusion that if 1 had been on the jury I would 
have come to a different verdict, it would be of no 
consequence whatever, unless I could, looking at 
the jurors and the findings of the jury, say that 
they ought not to have come to the conclusion 
which they came to, and which would be different 
to that which I had come to after examining the 
evidence here in this Court to-day. If men exer- 
cising reasonably the faculties which they have a« 
jurors to exercise in judging upon facts could 
have come to the conclusion which the jurors have 
come to — although 1, reasoning possibly (I do not 
say actually) with greater power of mind, with 
greater experience, wider knowledge of the world, 
and more deliberate and careful knowledge of the 
facts, might have come to a better conclusion— 
we have allowed it to be, and it is law, and ouj;ht 
to be law, that we ought not to disturb their find- 
ings. We know very well in the course of human 
life, and especially in the experience of courts of 
justice, if you present the same state of facts to 
two, three, four, and five different juries, the pro- 
bability is that you will have a different conclusion 
from each one, and different shades of finding 
upon different issues ; and, in fact, if you go on 
there would be no end in the course of the inves^ti- 
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gatioD between the partiea. There must be finality, 
aod that finality is best found in saying when 
there was evidence upon which reasonable men 
might have acted, although I might myself have 
acted differently from the jury. ** Well, they 
have founded their verdict upon that reasonable 
degree of evidence, and it must stand." So that 
I do not propose to re-hear the evidence as to 
the questions of the £90, the larger amount of 
£2,357 10a., or the £195 ISs. Gd. As to the £40 
lOs., I think there was want of authority there. 
They could not reasonably come to the conclusion 
that Beatty (defendants' agent) ^md the authority 
to take up country or pay for country in that way. 
Although I have not a very strong opinion on the 
matter, I think there was a lack of authority 
there, and J think defendants ought to have the 
benefit of that. The Attorney- General contended 
that there was not that reasonable degree of 
evidence upon which the jury ought to have 
acted. I cannot agree with him there. 1 think 
there, was evidence upon which reasonable men 
might have come to the conclusion that they have 
done. There was sworn testimony upon which 
they might have acted, and I do not think their 
verdict should be disturbed. Under these circum- 
stances, if I am right, I think the rule ought to 
be discharged with costs, except as to the £40 
lOs., which should be deducted from the amount 
to be paid to plaintiff. 

Ha.bdino and Real, J J., concurred. 

Judgment by consent for £40 lOs. in favour of 
defendants. 

Rule discharged with costs, except so far as 
they had been increased by the claim to £40 lOs. 

Solicitors for plaintiff : Roberta Sf Roberts. 

Solicitors for defendants : Hart Sf Flower, 



o'cONNOR V, SHERIFF OF QUEENSLAND. 

New trial — JSxcegsive damages — Liability of 
Sheriff for mistake of officer — Bona fides. 

The bailiff at Hughenden levied a writ of Jitri facias on 
the goods of the plaintiff to satisfy a judgment against 
the plaintiff's sister. The bailiff was informed that 



the goods belonged to the plaintiff and not to his 
sister. The bailiff entered into possession, no ia« 
ventory was taken, and the bailiff withdrew after 
five days. No evidence was given of damages. The 
defendant paid £5 into Court, and adduced no evi- 
dence. The action was tried before Chubb, J., and a 
jury. Chubb, J., directed the jury that in assessing 
the damages the jury were not to consider the motives 
(if any) which actuated the execution, unless there 
was a gross outrage and abuse of the proceedings of 
the Court, and the jury awarded £150 damages, and 
judgment was entered accordingly. On appeal to set 
aside the judgment on the ground of excessive dam- 
ages, the judgment of the Court below was affirmed ; 
it being held that, as no evidence was tendered in 
mitigation of damages, the Court was not justified in 
saying that the jury were manifestly wrong, or that 
the damages were such as reasonable men should not 
have given. 
SembUt the Sheriff should have interpleaded on getting 
the notice from the plaintiff. 

Motion to set aside a judgment in favour of 
the plaintiff on the ground that the damages were 
excessive, and the verdict contrary to the evidence ; 
or, that the damages should be reduced to £6, or 
judgment entered for the defendant. 

The facts appear from the judgment. 

Byrnes^ S.O., and Conlan, for the Sheriff. 
Power, and W. A, D. Bell, for the respondent. ' 

Byrnes : This case raises an important question 
with regard to the process of the Court, and the 
liability of the Sheriff for the acts of his officers. 
[ITardino, J. : He takes goods in execution at 
his peril. It is in his choice whether he does iter 
not.] If there are goods and he fails to take 
possession of them he would be liable for making 
a false return. [Real, J. : He has the right by 
law to interplead. If after he has taken posses- 
sion of goods the execution creditor does not come 
in, the execution creditor is barred against any 
future action against the Sheriff. Lille y, C.J. : 
If the Sheriff does not interplead he does not get 
the protection of interpleader.] I am not disput- 
ing the liability to nominal damages. [Lilley, 
C.J..: I always understood that the Sheriff seizes 
at his peril.] If the Sheriff did not act bond fide 
the Court might allow exemplary damages, and 
being an officer of the Court might deal with him 
on its own motion. If he acted bond fide he was 
entitled to the protection of the Court against 
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outrageous damages which might be given by the 
jury. Ill this case the Sheriff was acting bond 
fide^ and the jury gave the plaintiff £150 damages, 
having apparently come to the conclusion that a 
gross outrage had been committed. There is no 
foundation for that, Gregory v. Shotoman^ 1 E. and 
B., p. 3C0 ; and Lee v. Dangar and others^ 8 Times 
L.R, p. 494. On these authorities the damages 
were absolutely unreasonable, and £5 which had 
been paid into Court was ample compensation for 
all the injury that the plaintiff had suffered. 

Power : The verdict ought not to be disturbed. 
[LiLLEY, C.J. : I hope from the great respect 
shown to juries in this colony they will not run 
amuck, so to speak, on the matter of damages. I 
am not prejudging you as to the fact. I think in 
a previous case the Court has hinted that although 
we give this very great power to the juries they 
are not to consider themselves absolute masters of 
the situation, and if we see absolute injustice we 
will intervene with the authority of the Court.] 
The verdict was not by any means an unreasonable 
one. The Crown said that £5 was sufficient dam- 
ages, but the jury had all the facts before them, 
and they had careful direction from the judge, 
and they found that that amount was not suffi6ient. 
Mr. M'Groarty acted with a very high hand in- 
deed ; his conduct and that of his bailiff was 
calculated seriously to injure O'Connor in his 
business. It was impossible for a man to say 
what was the actual amount of damage he suffered 
by the Sheriff taking possession of his premises. 
It might not do a professional man much damage 
if half-a-dozen bailiffs were put in. It was quite 
different with a tradesman, who might be seriously 
injured in his business and his credit by an execu- 
tion being put into his premises. The case is 
analogous to a case of defamation. It was for the 
jury to say whether, under all the circumstances 
of the case, the man was entitled to a certain 
amount of damages. That being so, it was pecu- 
liarly one of those cases in which business men 
were competent to say what effect the bailiff sit- 
ting on your doorstep for five days would have. 
The plaintiff was a hairdresser and tobacconist, 



and it was important to consider that, as allowing 
the strong improbability of the bailiff's bona fides, 
because his sister, who was the debtor, was a 
dressmaker. The plaintiff had nothing to do with 
the drapery business at all. The debt to Scott, 
Dawson, & Stewart, no doubt, was for goods sup- 
plied to Miss O'Connor as dressmaker. It was . 
not pretended that they supplied goods of a similar 
kind to the plaintiff's stock. The bailiff, Mr. 
M*Grroarty, lived in Hughenden, and as plaintiff 
so far back as August, 1880, had advertised that 
he had oj^eued "a hairdresser's saloon and im- 
ported a thoroif^'hly practical barber from the 
South," must have been aware of plaintiff's 
position. There was nothing to show that he was 
not aware of it. If that were not sufficient to 
show that Miss O'Connor had no connection with 
her brother's business, it was in evidence that she 
had relinquished the drapery business and had 
removed to a cottage near her brother's shop, and 
intended to carry on business there as a dress- 
maker. It might be fairly assumed thafr the 
Sheriff's bailiff knew all those things. There 
was the grossest carelessness on his part, and he 
was equally liable for that as he was for want of 
bona fides. Having been put on enquiry, as he 
must have been by his knowledge of the position 
of the parties, he could have sent an urgent tele- 
gram to the Northern Sheriff, or to Scott, Dawson, 
& Stewart, for further instructions, and got a 
reply in half-an-hour. He was warned on the day 
before the seizure, but there was nothing to show 
that he put himself into communication with 
either the Sheriff or the execution creditors. 
[Lillet, C.J. : He has not taken the trouble to 
say that he exercised diligence in making inquiries, 
and the jury might infer that he did not make a 
mistake, but chose to risk it. If he did that he 
would be liable to damages.] The plaintiff was 
carrying on a business of a totally different kind 
to that of his sister, and that must have been 
known to the bailiff, and he had not taken the 
trouble to show that he did not. [Lillht, C.J. : 
That is the defect. He does not appear to have 
come forward to throw any light upon it.] The 
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plaintiff stated in his evidence that the bailiff's 
man remarked while in possession, ** Things are 
Tery quiet now ; 1 don't know whether I am keep- 
ing them out." Yet the bailiff was not called to 
^ve eridence. [Lillet, C.J. : No one was 
called to show whether the bailiff acted in good 
faith, or whether he took reasonable precautions.] 
The cases of Merest v. Harvey^ 6 Taunt., 442 ; 
Fraed v. Graham^ 24 Q.B.D., 63; Glaitpoe v. 
Tovn^ and others^ 9 B. & C, G96 ; Ghregory v. 
Cotrell and Swift, 23 L. J., Q.B., 33 ; Emblem v. 
Mifirt^ 30 L.J. Ex., 71, were cited. The evidence 
was overwhelmingly on the side of the plaintiff, 
and he was entitled to retain his judgment. 

HARDiva, J. : This is an action brought by 
Alexander O'Connor against the Sheriff of Queens- 
land to recover damages in consequence of a tres- 
pass alleged to have been committed by the Sheriff. 
An execution had been obtained in the action of 
Scott, Dawson, & Stewart against Victoria O'Con- 
nor, and that execution was given to the Sheriff 
for realisation. That execution being in the hands 
of M'G-roarty at Hughenden, he proceeded to exe- 
cute it under the following circumstances : — Before 
August, 1889, thei execution debtor, Victoria 
O'Connor, had been carrying on the business of 
draper and milliner in Hughenden, but after that 
time she withdrew from the business and from the 
place. Her brother, Alexander O'Connor, the 
plaintiff in this action, in the same premises 
Btarted a hairdresser's saloon, tobacco business, 
and stationery and other things, and in the Hugh- 
enden Ensign of 18th August, 1889, he advertised 
that circumstance. On 22nd August she adver- 
tised in the same paper that she had relinquished 
tbe drapery business and had removed to the cot- 
tage immediately at the rear of Green & Co.'s 
office, where she stated she was prepared to execute 
all orders in dressmaking. And then there is a 
clearing-out sale of her goods advertised on 15th 
August with the usual bargains, &c. Prom that 
time the plaintiff kept in the paper a further ad- 
vertisement as to the business he was carrying on. 
Now, Mr. M^Groarty was the police magistrate at 
Hughenden, and it is impossible to suppose for 



one instant that he did not know what was going 
on in the principal street in the place, and what 
advertisements were appearing in the paper. At 
all events these were the circumstances when he 
received the writ of execution for service, and 
having got that for the purpose of levying, he met 
Alexander O'Connor on the evening of the 31st 
August. M'Groarty said, '* 1 have an execution 
against Victoria O'Connor." Plaintiff answered, 
*' There is no such person." M^Groarty then said, 
*^ Your sister, I mean." Plain tilP in his evidence 
said, '* 1 objected to him going into my shop, or 
touching anything in it, as everything there 
belonged to me." M*Groarty said, "I am sup- 
posed to believe that Miss O'Connor has an interest 
in this business." Next morning there was a 
knock at plaintiff's door, and, opening it, 
M'Groarty with a bailiff came in. Plaintiff said, 
" I object to your coming in." There waa some 
further conversation, and M'Groarty again re- 
peated, ''I am supposed to believe that Miss 
O'Connor has an interest in this business." I 
may say that when a man tells me not ^* that I 
believe so " but ** I am supposed to believe," I 
would not believe that he did believe it, and I 
would sympathise with any jury that took the 
same view. Mr. M'Groarty is then reported to 
have said, '* Don't keep fighting with me, or I will 
make it hot for you. Go to your solicitor." 
Plaintiff followed his advice, and when he returned 
and spoke to M^Groarty the latter said, ** Don't 
bother about the matter ; you have your remedy.'' 
He then got a notice from plaintiff claiming the 
property which had been seised as his own. Now 
upon that, in my opinion, the Sheriff might have 
applied for an interpleader, and would have ob- 
tained it ; but he did not. Plaintiff asked him 
when he intended to withdraw the bailiff, and he 
said he did not know, not having heard from 
Townsville, adding, " It is only a try on, and that 
is a common occurrence." Further, plaintiff gave 
evidence that the bailiff told him that he heard 
people make remarks as they passed the shop, and 
he did not know whether he was keeping them 
out. Then there was evidence of what the profits 
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of the shop were, and that thej decreased after 
the execution. TTpon that the jury found a ver- 
dict for the plaintiff with £150 damages. The 
question is whether that will stand. The Solicitor- 
General, on behalf of the SherifP, has moved under 
the new rules to-day that this particular judgment 
shall be set aside on the ground that the damages 
are excessive, and that the verdict was contrary to 
the evidence; or that the damages should be 
reduced to £5, or that judgment shall be entered 
for defendant. The case has been argued. Now, 
1 am of opinion that where the Sheriff appears as 
a wrong-doer, the damages against him are regu- 
lated by the same principles as they are against 
other persons, but he is allowed to show in mitiga- 
tion certain facts which other persons are not 
allowed to show. Now, if the Sheriff commits a 
tort he is liable to the same damages as another 
person unless he can mitigate them. The jury, 
in weighing the amount of damages, may take into 
account not only the injury and responsibility, 
but probably the injury to the feelings of the 
parties injured, and the animus as well as the cir- 
cumstances in aggravation or mitigation. In this 
case the Sheriff has not in any way tendered evi- 
dence in mitigation of damages, but we have some 
evidence, which I have referred to, given by plain- 
tiff in respect of these damages ; and the question 
is whether in the face of the Sheriff having stood 
by and having declined to say anything at all in 
respect of mitigation of damages, the jury were 
not justified in believing the plaintiff^s statement, 
and whether, if they did so, £150 is such damages 
as such a tort will not sustain in this case. I can- 
not say on the face of it that they are manifestly 
wrong, or that they have brought in such damages 
that reasonable men should not have brought in. 
Consequently I am of opinion that the motion 
must be dismissed with costs. 

LiLLKT, C.J., and Seal, J., concurred. 

Solicitor for appellant : J. Howard Oill, Crown 
Solicitor. 

Solicitors for plaintiff: Daly if Schacht. 



RAYXN V. KESTERTOK. 

Frohibition-'Distriet CourU Act 1891 (55 Vie.* 
No. 33), M. 152, 153'-Ju$tiee9 Act (50 
Vic, No. 17), $8. 237, 238— Appeal. 

On an appeal to the District Court from the dednon of 
justices, an objection was taken and upheld that, u 
no notice of trial had been given to the reipondent 
the judge had no juiisdiction to hear the appeal. 
The appeal was brought on for hearing at the next 
sitting of the District Court and the dedsion of the 
justices reversed. On an application for a prohibi- 
tion to the District Court Judge, it was held that the 
judge had no jurisdiction to hear the appeal on the 
second occasion, as no adjournment had been made, 
and the parties did not consent to the juriadictioD. 

Hdd, (Uso, that sec. 152 of The District CouH Act means 
that only the proceedings after the rule nwi has been 
granted must be in the nature of an appeal duly 
brought from the judgment of a District Court judge. 

The order of the justices was restored. 

Motion for a prohibition. 

In this case justices had made an order against 
Kesterton in the South Brisbane Police Court. 
He appealed to the District Court, and Paul, J., 
dismissed the appeal as no notice of trial had been 
given. The appeal came on again at the next 
practicable Court, when Paul, J., reversed the 
findings of the justices, and gave judgment for 
Kesterton, and quashed the conviction. 

Saven obtained an order nin for a prohibition. 

Feez^ for the plaintiff, moved the rule absolute. 
Jodrell, for respondent, to show cause. 

Feez raised a preliminary objection that when 
the appeal was dismissed the first time for want of 
notice, the judge's jurisdiction had gone, and he 
had no power to make the order on the second 
occasion. 

Jodrell, contra. 

Lillet, C.J., delivered the judgment of the 
Court as follows : — The first question for our con- 
sideration is whether this present proceeding has 
been rightly founded. That depends upon our 
construction of sections 152 and 158 of The Dit- 
trict Courts Act. Now, section 152 says : — ^**When 
an application is made to the Supreme Court, or 
a judge thereof, for a writ of prohibition addressed 
to a District Court, the judge of the District Court 
shall not be served with notice, and shall not. 
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except bj the order of a judge of the Supreme 
Coort, be required to appear or be heard on the 
application, and shall not be liable to any order 
for the payment of the costs thereof, but the 
application shall be proceeded with and heard in 
the same manner in all respects as a case of an 
appeal duly brought from a judgment of a judge. 
Notice of the application shall be giyen to, or 
leired upon, the same parties as in the case of an 
order made or refused by a judge in a matter 
within his jurisdiction." Well, I did not think it 
necessary on granting this rule to trouble the 
jadge of the District Court, so that he is not to be 
considered in the matter. The main question now 
is whether the proceeding has been rightly 
founded, and what is the meaning of this latter 
part of section 152, " That it shall be proceeded 
with and heard in the same manner in all respects 
as a case of an appeal duly brought from a judg- 
ment of a judge.'* If that meant all the proceed- 
ings on an appeal from a judgment of the District 
Court ought to be followed, well, then, there 
would have to be security for the costs of the 
appeal, and there would have to be notice as pro- 
Tided by section 144 of The District Courts Act 
But I do not construe section 152 in that way. I 
think it would be rather difficult to administer 
this section 152, if, after going to a judge of the 
Supreme Court to get a rule, you are then to go 
back to the District Court to give security, and 
notice of appeal, and so on. I think the more 
reasonable way of reading section 152 is this, that 
when you have upon sufficient ground obtained a 
role from a judge of the Supreme Court, then the 
further proceeding in the matter must be in the 
nature of an appeal, duly brought from the judg- 
ment of the judge of the District Court. The 
section seems to consider that by getting the rule 
of a judge of the Supreme Court you have the 
status of a person who has duly brought an appeal 
from the judge in a matter within his •jurisdiction. 
In this case the allegation is that it was outside 
his jurisdiction. I think there is nothing fresh in 
section 153. It simply lays down the practice, 
which is not of any concern to-day, and it is not 



necessary for us to deal with it. The question is 
what judgment ought to pass upon the merits or 
upon the technical objection by the applicant for 
the rule in this case. The Act which goes to the 
very foundation of the proceeding is an Act to 
prevent tenants clandestinely removing goods 
which would be subject to distress. There was 
an order made against Kesterton in the Court 
below — the Magistrates' Court — ^from which he 
appealed to Mr. District Court Judge Paul. 
When that appeal was brought up an objection 
was taken that there had been no notice of trial, 
and the judge upheld that objection, and the 
appeal came on at the next practicable Court. If 
the original order had been made under section 
237 of our Justices Act it was entirely within the 
jurisdiction of Judge Paul. Section 238 is the 
section which seems to me to govern this rule on 
the question of jurisdiction — " The appeal shall be 
heard at the District Court held nearest to the 
place of the original hearing " — that is the district 
of Judge Paul — *' and at the next practicable sit- 
ting thereof, unless by the consent of parties,*' 
Ac. Now, the statute of 11 Geo. IL, c. 19, which 
was the origin of the whole, gave the party who 
was aggrieved leave to appeal to the next Court of 
Quarter Sessions. Well, this section 238 gives a 
similar right of appeal here, and as I read that 
section the District Court at which Judge Paul 
dismissed the matter because notice of trial had 
not been given was the next practicable sitting 
after the making of the original order. Having 
done that, he, in my opinion, had no further juris- 
diction, unless he continued it either by consent 
of the parties, by an adjournment which he might 
have made, or by specific order of Court that he 
would hear it at the next sittings. His power of 
adjournment was inherent in the Court, and I read 
the section as prohibitory that, unless he preserves 
his jurisdiction by some order, by something that 
the Court had authority to do, or by specific order 
that the case should be heard again, his jurisdic- 
tion is gone. Well, I think the evidence on that 
is pretty clear. He made no order reserving his 
jurisdiction, or the rights of the parties after the 
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next Court, but at the next Court he proceeded to 
hear it. Then, in my opinion, it was too late for 
him to make this order under section 288. His 
jurisdiction was gone and he could make no order. 
That being so, there will be no rule for the issue 
of the writ, but we can give judgment as we might 
in a case of appeal under section 152. Our judg- 
ment will be that the second order of the District 
Court be reversed, and that the order of the 
justices be restored, with costs to the applicant. 

Solicitors for plaintiff : Foxton ^ Cardew. 
Solicitor for defendant : P. Paul, 



BBISBAM CRIMINAL SITTIKOS. 



HABDnro, J. : 



29th August, 1892. 



BEGIVA V. HOBBOCKB. 

Criminal law — Evidence — Untrue representation 
Evidence and Discovery Act of 1867 {31 Vic,^ 
No. 13), 8. 64 — Burden of proof , 

H. was arrested on a charge of murder. He asked the 
arresting constable, B., whether human blood could 
be distinguished from any other blood. B. said 
"Yes, it could." 

Heldf that the representation was untrue, and any con- 
fession or statement made by the prisoner subsequent 
to such representation could not be admitted in eyi- 
dence against the prisoner. A detective untruly told 
the prisoner the murderer could be identified. 

Held, that no conversation with the prisoner subsequent 
to such representation could be received under sec. 
64 of The Evidence and Discovery Act. The onus is 
on the Grown of rebutting the presumption that the 
subsequent statements of the prisoner were induced 
by the representation. 

iNVOBMATioir against Francis C. Horrocks for 

murder. 

Power prosecuted for the Crown. Lilley, and 
Conlan, for the prisoner. 

On the first day of the trial Detective Grimshaw 
gave a conversation with the prisoner, which was 
received. He then deposed that he told the 
prisoner ^' the murderer can be identified." This 
being an untrue representation, further conversa- 
tion was rejected. On a later day of the trial, 



Boyle, the arresting constable, deposed that, before 
the arrival of Detective Grimshaw, the prisoner 
and he had a conversation ; that the prisoner asked 
him " Can they distinguish human blood from any 
other blood ?" and he answered " Tes." 

Lilley objected to the reception of any subse- 
quent conversation on the ground that this was 
an untrue representation. 

Habdiitg, J., upheld the objection pending an 
answer from a scientific witness. 

Eobert Mar, the Government Analyst, deposed 
in answer to a question from Harding, J.: "If 
the question as asked — Can they distinguish 
human blood from any other blood ? — ^yes, is not 
a true answer according to the present state of 
science." 

It was in evidence that Boyle's untrue represen- 
tation preceded the statements of the former to 
Detective Grimshaw. 

Lilley thereupon moved that so much of the 
evidence already given as went to prove a confes- 
sion made by the prisoner after the above state- 
ment made by Boyle, should be struck out from 
the judge's notes on the grounds that there was a 
false statement amounting to a representation, 
and that, therefore, any confession after that must 
be deemed to have been induced by it, unless evi- 
dence to the contrary existed, and there was no 
evidence. Evidence and Discovery Act, s. 64. 

Power : There is nothing to show that the sub- 
sequent statements were induced by Boyle's 
statement. 

HAEDiyo, J. : It would be well if all constables 
and others in control of a prisoner would give the 
statutory caution to him upon taking him orer 
from another's charge. This is especially necessaiy 
here, as section 64 of The Evidence and Discoverif 
Act is pecidiar to Queensland. I hold that such 
evidence must be struck out as occurring subse- 
quent to an untrue representation, and that the 
onus is thrown on the Crown of rebutting the pre- 
sumption that the subsequent statements of the 
prisoner were induced by the representation. 

Solicitor for prisoner : E, W. OoertM. 
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BEGIKA 0. FRAire. 

HASDnro, J. : Ist September, 1892. 

The Offenders Probation Act of 1886 (50 Vic , 
No. 14), #. 3 — Two informations presented 
simultan eously — Pre v ious con viction . 

Two infonnatiooB were presented against F. for cattle 
stealing. F. pleaded guilty to both, and asked the 
extension of TKt Offenders Probation Act, He was 
sentenced to eighteen months* hard labour on each 
infonnatioii, the sentence being suspended on the 
first. 

Hdd, that aa he was convicted under the first charge, the 
benefit of the Act could not be extended to the oflfence 
contained in the second information. 

Infobmation against Franz for cattle stealing. 

Power prosecuted ; RutledgCy for prisoner. 

Two informations were presented against the 
priaoiier for cattle stealing. He pleaded guilty to 
both. 

Rutledffe called evidence of character and asked 
that the prisoner might have the benefit of The 
Offenders Probation Act. The prisoner had not 
been previously convicted. 

HABDiNe, J. : Here are two informations. If 
he is sentenced on the first he is convicted, and 
how can I extend the benefit of that Act to him 
on the second. Sentence — eighteen months' im- 
prisonment with hard labour on the first informa- 
tion, to be suspended upon prisoner entering into 
his own recognizance in £80 before a Justice of 
the Peace, under the terms of The Offenders Pro- 
bation Act ; eighteen months' imprisonment with 
hard labour upon the second information. 

Solicitors for prisoner : Atthow, Bell S[ Stumm. 



SEPTEMBER SITTINGS OF THE FULL COURT. 



BSOIKA V. DUVCAX. 

Crown ease reserved — Embezzlement — Larceny — 
General verdict'-29 Vie., No. 6, s. 77. 

A prisoner was charged with embezzlement, the facts 
shewed a case of larceny, the jury brought in a 
general verdict of guilty, and the prisoner was sen- 
tenced ; but the sentence was suspended at the 
request of the prisoner's counsel to reserve the 
question. 



HM, that the question might be raised at any time 
before sentence, that the conviction must be reversed, 
the judgment vacated, and bail released. 

Reg. v. QorbuUy Dears k B., 168, followed. 

Cbown case reserved, stated by Mr. District 
Court Judge Noel. 

The prisoner was charged at Townsville on an 
i nf ormation for embezzlement. The judge directed 
a case of larceny. The jury brought in a general 
verdict of guilty. 

Macnaughton, for prisoner, submitted the pro- 
ceedings should be quashed. The prisoner was 
sentenced, but the sentence suspended pending 
the decision of the question raised by Mr. Mac- 
naughton. 

Power, for the Crown, referred to section 77 of 
The Larceny Ad of 1865, where, on an informa- 
tion for embezzlement, a prisoner may be found 
guilty of simple larceny, or larceny as a servant. 
[LiLLEY, C.J. : That means a special verdict is 
required.] There is a similar case Beg. v. Qorbutt, 
26 L.J., (M.C.), 47. The only question is whether 
the objection was too late. [Rea.l, J. : How was 
it too late ? It could not have been made before 
the verdict.] The prisoner's counsel might have 
asked the judge to so direct the jury. 

Hakdino, J. : We have decided that a point 
may be taken at any time during the trial, in 
Beg. V. Pieremont, 2 Q.L.J., 95, so long as the 
prisoner has not been removed. 

Lilley, for prisoner, was not called upon. 

Lillet, C.J. : Verdict was tantamount to find- 
ing the prisoner guilty of embezzlement. The 
facts amounted to larceny. The conviction must 
be reversed, the judgment vacated, the prisoner 
discharged, if in custody, otherwise the bail to be 
released. 

Habdino, Coopeh, Chubb, and Eeal, JJ., 
concurred. 

Solicitors for prisoner: Powers ^ Bobinson, 
agents for O'Malley, Townsville. 
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LILLEY V, EIGBY. 

Practice — Appeal — Non-appearance of appellant 

— Dismissal of appeal. 

When an appeal has been set down in the ordinary course 
and is in the paper for hearing, if the appellant does 
not appear, the respondent is entitled to have the 
appeal dismissed with costs. 

Ex parte Lows, 7 Ch. D., IdO, followed. 

Appeal from a judgment of nonsuit by The 
Chief Justice. 

On the cause being called on at the hearing 
there was no appearance for the appellant. 

Sir S. W, GriJJfttli, Q.C., A.G., and Lilley, for 
the respondent, applied to have the appeal dis- 
missed with costs. 

Harding, J. : The appeal must be struck out. 

Griffith^ Q.G., A.O.: I submit the appeal 
should be dismissed with costs. We have been 
brought here to answer an appeal, and want our 
costs. [Eeal, J. : By the new rules copies of 
the judge's not^s must be delivered, and that has 
not been done. Cooper, J. : Is not the appear- 
ance of the appellant a preliminaiy condition to 
hearing the appeal ?] If the appeal is struck out 
we should have to make a fresh application for 
costs. When the appeal has once been set down 
the parties cannot consent to its withdrawal. 
Annual Practice, 920, 921. 

Harding, J. : The result would be much the 
same, as the appellants would be out of time, and 
could not appeal a second time. In eje parte 
Lows, 7 Ch. D., 160, the appeal was dismissed 
with costs for want of appearance by the appel- 
lant, which seems to settle the practice. Appeal 
dismissed with costs. 

Cooper, Chubb, and Eeal, JJ., concurred. 

Solicitors for respondent: Chambers, Bruce if 
McNah. 



THE queen 0. THE GYMPIE GREAT EASTERN GOLD 
MINING COMPANY, LIMITED. 

Company — Head office or chief place of business — 
Mining company — Dividend duty — Date of 
return^Sd Vic, No, 10, ss. 3, 6, 7, 8, 10, 
sub, 3. 



A company was formed in London for the purchase of a 
gold mine at Gympie, in Queensland. The company 
was governed by a board of Directors, who met at 
London, where the registered office was. The 
directors delegated to T. H. Sym and F. L Power, 
of Gympie, as their attorneys, the management of 
the business in Queensland. All the mining .opera* 
tions of the company took place at Gympie, and all 
the profits of the company were earned at Gympie, 
and transmitted to London, where the dividends 
were declared. The company was registered in 
Queensland under The British Companies Act of 1886, 
and had a registered office at Gympie* The company 
earned on no other business. The capital of the 
company consisted of 210,000 fully paid up shares, of 
which 90,000 were held by persons in Queensland. 

Held, that the defendants were a company carrying on 
the business of mining in Queensland, and were liable 
to pay duty on all diAddends declared, and that the 
duty should be paid, and the return in connection 
with the duty made within seven days from the 
declaration of the dividend, as provided by s. 7 of 
The Dividend Duly Act. 

Held, also (Chubb, J., dissentiente), that the chief place 
of business of the company was in Queensland. 

Per Chubb, J. : The chief place of business was at Lon- 
don, and the return could be made at any time before 
the first of April, as in section 8 of that Act provided. 

Gfisena Sulphttr Co. v. Nicliolson, 1 £. & D., 428, etc., dis- 
cussed. 

Special ease stated by consent of the parties for 
the opinion of the Court. 

The facts stated in the case shewed that the 
action was commenced by a writ of capias under 
The Crown Bemedies Act of 1874, on 4th Decem- 
ber, 1891. The special case set out that the 
(lympie Great Eastern Grold Mining Company, 
Limited, was formed for the purpose of acquiring 
a gold mine at Qympie, and working and develop- 
ing the same. The company was registered as a 
joint stock company in London, under the pro- 
visions of The Companies Acts, 1863 to 1886, on 
or about 2drd June, 1887, and in Brisbane, under 
the provisions of The British Companies Act of 
1886, on or about 3rd November, 1887. The 
registered office of the company in England was 
at 5 Queen Street Place, London, and in Queens- 
land, at Mary Street, Gympie. In or about 1887 
the company acquired the Qreat Eastern Gold 
Mining Company at Gympie, and from that time 
up to the present had been engaged in working 
and developing the same. The board of directors 
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appointed Mr. F. I. Power, solicitor, and T. Hood 
Sjm, manager of the Queensland National Bank, 
at Gympie, as their attorneys to manage the 
affairs of the company at Gympie. These gentle- 
men appointed John James, of Monkland, as 
mining manager, and Samuel Caston as secretary, 
and on the 11th February, 1891, notified the 
Colonial Treasurer as to those appointments. All 
the mines of the company were situated in Queens- 
land, and all the operations of the company con- 
nected with the business of gold mining were 
wholly and exclusirely carried on at Gympie» 
where the profits of the company (if any) were 
earned and immediately forwarded to London to 
the board of directors for distribution as they 
might decide. Besides^ this the company carried 
on no other business. The capital of the company 
consisted of 210,000 fully paid-up shares of £1 
each, and 90,000 of those shares were issued to 
the vendors of the mine. On or about 20th 
March, 1891, the secretary of the company for- 
warded a return to the Colonial Treasurer purport- 
ing to be made under The Dividend Duty Act of 
1890, setting forth that the company on 30th 
October, 1890, declared a dividend amounting to 
£2,250, and the secretary forwarded the sum of 
£52 158. as the amount of duty payable on the 
dividend. The total amount of the dividend 
declared on the date mentioned, however, amounted 
to £5,250. The sum of £2,250 was estimated as 
the proportionate amount of the dividend which 
was payable in respect of the 90,000 shares held 
in Queensland. The assets of the company during 
1890 and 1891 consisted of the gold mine and 
machinery, and appliances in connection therewith, 
and the gold from time to time extracted there- 
&om, and the proceeds thereof awaiting trans- 
mission to London. The assets of the company 
out of Queensland during the same periods con- 
sisted of office furniture not exceeding £1000 in 
value, and the money remitted to the directors 
from time to time. About 21st July, 1891, the 
company declared a dividend of Is. per share, 
amounting to £10,500, but no return in connec- 
tion with such dividend had been forwarded to 



the Colonial Treasurer, or duty paid thereon, it 
being claimed that, as the company was a foreign 
company such return was not required to be made 
until Ist April, 1892. It was contended on behalf of 
the Crown that the defendant was liable to pay on 
all dividends declared by the company since the 
commencement of The Dividend Duty Act, and 
that the returns relating thereto, and the amount 
of duty payable, should be forwarded to the Colo- 
nial Treasurer within seven days of the declaration 
of such dividends. The defendant company sub- 
mitted on the other side that it was a foreign 
company having its head office or chief place of 
business in London, and was liable to pay duty at 
the rate of one shilling on every twenty shillings, 
and a proportionate sum for every part of twenty 
shillings, of so much of the total dividends declared 
during the year as was proportionate to the value 
of the assets of the company during the year as 
compared with the value of the total assets of the 
company wherever situated, including the moneys 
from time to time awaiting distribution in Eng- 
land. The defendant company further contended 
that they were at liberty to make the returns in 
connection with the dividends declared, and for- 
ward the duty payable at any time before the 1st 
April in the year subsequent to the declaration of 
such dividends. They further contended that 
they were not liable to pay duty in. respect of any 
dividends paid to the holders of shares who were 
not resident in Queensland. 

The questions submitted for the opinion of the 
Court were as follows : — (i.) Is the defendant 
company a foreign company ? — (ii.) Is the defen- 
dant company a company having its head office or 
chief place of business in Queensland ? — (iii.) Is 
the defendant company a company carrying on in 
Queensland the business of mining within the 
meaning of The Dividend Duty Act of 1890? 
(iv.) On what proportion of the dividends 
declared by the company is duty to be paid, and 
how is such duty to be assessed? — (v.) Within 
what time from the declaration of any dividend by 
the said company are the returns and duty payable 
on such dividend to be forwarded to the Colonial 
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Treasurer ? — (vi.) By whom are the costs of this 
application to be paid ? 

Sir 8, W, Oriffith, Q.C., A.G., Byrnes, S.G., 
and Maniifield, for the Crown. Power, and Scott, 
for the defendant. 

Griffith, Q.C., A.G. : The case is under The 
Dividend Duty Act of 1890. Proceedings were 
commenced by writ of capias on 4th December, 
1891. The Act dates from 19th September, 1890. 
Section 6 refers to a company having its head 
office or chief place of business in Queensland, 
and section 7 is an extension of that section. The 
time of the return is mentioned. The section re- 
quires the return to be " forwarded '* within seven 
days ; it does not say " reach " the Colonial 
Treasurer within that period. There is a proviso 
to section 7 relating to companies carrying on 
business outside Queensland as well. Section 8 
deals with foreign companies whose chief place of 
business is not in Queensland. Section 9 provides 
an artificial rule for determining the capital in 
such cases. Section 10 deals with mining com- 
panies. There is no distinction. Subsection 3 
requires duty to be paid on all dividends. The 
defendants carry on the business of mining here. 
They should pay on all dividends. [Eeal, J. : If 
they are a mining company the other sections are 
not applicable. Lillet, C.J. • We have decided 
in the case of The Queen v. Wahh, ante p. 192, that 
duty is to be paid on the money earned in Queens- 
land, which, in this case, is the gold obtained from 
the mine.] There is a registered office here. 
The only case resembling this appears to be the 
Keynsham Blue Lias Lime Company v. Baker^ 
2 H. A C, 729, which turned on the meaning of 
the word " dwell." Duty is payable on the whole 
dividends. 

Power: The chief place of business of the 
defendants is undoubtedly at London. Section 3 
defines a foreign company. In Lindley on Com- 
panies, 5th edit., 911, it is stated that "By the 
principal place of business is meant the place 
where the administrative business of the company 
is conducted ; this may not be where its manufac- 
turing or other business operations are carried on." 



By article 77 of the Articles of Association, the 
board of directors in London can delegate their 
powers. The facts in this case are very similar to 
those in the Cesena Sulphur Company v. Nicholson, 
and Calcutta Jute Mills Company v. Nicholson, 1 
E. & D., 428. The Articles of Association are 
almost identical. [HABDiKa, J. : 1 notice that 
paragraph 3 (d) of the Memorandum of Associa- 
tion states that one of the objects of the company 
is to carry on the business of mining, etc., in 
accordance with the agreement to acquire the 
mine.] There is a similar provision in the cases 
just cited. All the important business of the 
company, such as allotting shares, making calls, 
declaring dividends, etc., takes place at London. 
The board can revoke the appointment of their 
officers. The chief place of business is in London. 
In the Cesena Sulphur Co. v. Nicholson, 1 E. & D., 
at p. 446, Kelly, C.B., says : " There is no shadow 
of authority to shew that a place in which the 
governing body, the directors, meet, and where the 
shareholders at large hold their general and special 
meetings, and exercise their power of transacting 
the business, is not the principal seat of business, 
and the place at which, in the language of the 
Statute, the company may be said to reside." 
Huddleston, B., at p. 454, says the substantial 
business is carried on in England, and at pp. 455, 
456 : '* I think that the main place of business of 
the company is in England, and that tliere is at 
Cesena merely an agency, as it were, of the prin- 
cipal house, that agency being confined to the 
manufacture and sale of sulphur, but under the 
direction of the principal house." [Chitbb, J. : 
Is there any authority to shew that the terms 
" head office " and " chief place of business " are 
synonymous?] Yes. In Colquhoun v. Brooks, 
14 App. Ca., 510. Lord Herschell referring to 
this case says : " There the head office, and there- 
fore the principal place of business of the company 
was in England." [Haebino, J.: The words 
here are in the alternative, and different. If they 
were meant to be the same, the word *' and " ought 
to have been there.] The words of the Act aw 
unimportant so long as the facts shew that both 
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the head office and the chief place of business are 
in the same place. The Imperial and Confinenfal 
Ga$ AMoeiation v. Nicholson, 37 L T., (N.S.), 722, 
is to the same effect. [Chubb, J. : If the com- 
pany had a gold mine in New South Wales, where 
would the chief place of business be ?] In Lon- 
don ; OD the authority of the Cesena Svlphnr case. 
There is a grave omission in section 10. Payment 
ia to be made on all diTidends, but no rate or time 
for return is specified. Assuming that the defen- 
danta are a foreign company, they are only liable 
to pay duty in accordance with section 8, and the 
return may be made at any time before the 1st of 
April in each year, and they submit they should 
pay duty only on the amount due to the share- 
holders in Queensland. [Cooper, J. : I suppose 
the company has to pay income tax in England on 
thcae dividends ?] Yes ; that is certain. 

Griffith in reply : The cases cited are not ap- 
plicable. The question is the interpretation of the 
present Act. The place of registration is not con- 
clusive of residence. The chief place of business 
is where the substantial business of the company 
is carried on. It was decided in The Queen v. 
WaUh, ante p. 192, that duty was payable on all 
profits earned here. The only asset of the com- 
pany outside the colony is the furniture of a 
trifling value. 

Lillet, C.J. : Looking at The Dividend Duty 
Act of this colony, and upon the true construc- 
tion, it appears to me that this is a company which 
carries on in Queensland the business of mining, 
and that the duty to be assessed is regulated by 
the terms of section 10. The first dividend it 
appears to me has been paid, and there is no ques- 
tion in respect of the deduction mentioned in the 
second division of section 10. The amount to be 
p»d will be regulated by subsection 3 of that sec- 
tion. This is a mining company carrying on 
business in Queensland, and having its chief place 
of business in Queensland. It is not, it seems to 
me, a foreign company within the terms of section 
8 of The Dividend Duty Act. Well, the answers 
to the questions will be as to the first, '* Is the 
defendant company a foreign company ?" — No. ; 



because in answer to the second (ii.) I find that it 
is a company having its chief place of business in 
Queensland. Therefore, the answer to the first 
will be, No ; and to (ii) — " A company having its 
head office or chief place of business in Queens- 
land " — Yes. Then, as to " A company carrying 
on in Queensland the business of mining within 
the meaning of The Dividend Duty Act of 1890?'' 
the answer must be. Yes. As to the question 
"On what proportion of the dividends declared by 
the company is duty to be paid, and how is such 
duty to be assessed ?" the answer must be. On all. 
Then, '* Within what time from the declaration of 
any dividend by the said company are the returns 
and duty payable on such dividend to be forwarded 
to the Colonial Treasurer ?" the answer will be. 
Within seven days — that is the statutory period. 

Harding, J.: You have The Chief Justice's 
opinion. For myself I answer — (i.) " No." (ii.) 
" It has its chief place of business in Queensland ;** 
(iii.) *'Yes;" (iv.) "On all dividends ;" and (v.) 
" Within seven days, as provided by section 7." 

CooPEK, and Eeal, JJ., agreed. 

Chubb, J. : I am unable to agree with my 
brother judges. I think the defendants are a 
foreign company, having their chief place of busi- 
ness in London ; but that they are a company 
carrying on mining business in Queensland, and, 
as such, are liable to pay duty on all dividends. 
The return should be made as provided by sec. 8. 

Lillet, C.J. : The majority of the Court agree 
with the answers which I have given to the ques- 
tions. Judgment will be accordingly, with costs 
against the defendant company. 

Solicitors for defendants: Chambers, Bruce Sf 
McNah, agents for F. I. Power, Gympie. 

Solicitor for Crown : J. Howard Gilh 
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THE QUEEN8LA.irD INVESTMENT AND LAND MOBT- 
GAGE COMPANY, LIMITED V. GBIMLET AND OTHEHS. 

Practice — Trial — Order XXXV, rr. 5, 28— 
Amendment — Crown Lands Alienation Act of 
1S76 (40 Vic, No. 15), as, 4, 21, 28, sub-as. 
8, 9, 10, 101— Real Property Act of 1861 
(25 Vic, No. 14), ss, 33, 34, 96. 

Defendants other than Grimley, viz., Mcllwraith, Drury, 
Hart, and Palmer, constituted the Brisbane board of 
directors of the plaintiff company from 1882 to 1888. 
During those years these defendants aiithorised 
advances from the company's funds to defendant 
Grimley, which were secured partly by mortgages on 
lands in the Darling Downs district, known for the 
purposes of this action as ''the selections " and '* the 
mill lands." In 1887, Grimley being in default, the 
company took possession of the lands. On 6th Sep- 
tember, 1888, the Brisbane board resigned, and the 
company now sued defendant Grimley upon covenants 
contained in the mortgages, and sued the other 
defendants for damages for negligence and malfeas- 
ance as local directors, or agents of the plaintiff 
company, in making the advances to Grimley. On a 
summons heard in Chambers, The Chief Justice made 
an order for trial of the action before himself and a 
jury, but in the same order reserved leave to himself 
to discharge such jury and try the action himself, if, 
at such trial, he thought fit so to do. During the 
trial, and before the close of the plaintiff company's 
case in reply, leave was granted to amend the State-, 
ment of Claim by inserting allegations that the 
securities taken by the defendants other than Grim- 
ley, for advances to the defendant Grimley, were 
insufficient and worthless, by reason of their having 
been obtained in contravention of section 21 of The 
Crown Lands Alienation A ct of 1876. An application 
iu Chambers to strike out the amendments as embar- 
rassing, irrelevant, and tending to prejudice and 
delay the fair tnal of the action, was dismissed, and 
defendants then pleaded and demurred to the 
amended Statement of Claim. The demurrer was 
ordered to stand over till the motion for judgment. 
The trial proceeded to a close, and certain questions 
were submitted to the jury, to some of which no 
answers were returned, whereupon The Chief Justice 
discharged the jury ; and, on motion for judgment 
and hearing the arguments on the demurrers, over- 
ruled the demurrers, answered the questions sub- 
mitted to the jury, and gave judgment for the 
plaintiff company on the question of the insufficiency 
of the securities, holding that the selections and the 
mill lands had been obtained in contravention of 
section 21 of The Croton Lands Alienation Act oj 
1876, to the knowledge of the defendants other than 
Grimley, and that, therefore, the advances to the 
defendant Grimley were recklessly and carelessly 
made. The Chief Justice also held that there was no 



necessitj' to make the Crown a party to the actioD, on 
the ground that the plaintiff company did not ask the 
grants of these lands to be declared invalid. 

On appeal to the Full Court (Windbtkr, Coopkr, and 
CuuBB, JJ.) held, (reversing Lillky, C.J.) that The 
Chief Justice had no power to make the reservation 
for trial by himself in the order granting a jury; 
that the amendments should not have been allowed 
in this case, as being made neither on a honajidt 
application, nor with reference to a matter which the 
parties originally came into Court to determine. 

Held, also, that the demurrers should be allowed, and 
that, as there was nothing in the dealings of the 
defendants other than Grimley that was illegal, 
therefore defendants other than Grimley were not 
negligent as alleged by the plaintiff company. 

Semblt : that there is a general right to make objections 
to a Crown Grant, although the Crown itself does 
not take the objection, and that a Court may, in 
determining the rights of parties, be called upon to 
pronounce as to the validity of a Crown Grant in a 
suit to which the Crown is not a party, though it 
may not be able to set it aside absolutely, as in a 
suit where the Crown is a party. 

Semble, also, that on production of a Crown Grant tliere 
is justification for assuming that, if anything irregular 
has been done in obtaining the Grant, the Crown has 
waived such irregularity. 

Held, also, that a conditional purchaser under The Crovcn 
Lands Alit nation Act of 1876 has a right to give a 
honajidt mortgage over the conditionally purchased 
land for bona fide advances. 

Hdd, also, that section 21 of The Crown Lands Alieua- 
ation Act of 1876 refers only to contracts made with 
the selector himself, and has no reference to contracts 
between third parties. 

Plant v. Johnson, 7 Vict. L.R. "Law," 457; Bjfme v. 
O'Callaghan, 13 Vict. Rep., 924 ; Commercial Bank 
of Australia v. Carson, 6 Vict. L,R., "Law," 310, 
disapproved. 

Chambers v. Chambers, 2 Vict. L.R., "Equity," 179, and 
Tooth V. Poioer, L.R. 1891, A.C., 284, distinguishetl 

Haywardw. SmUh, 9 N.S.W. Rep., "Equity," 11, and 
Horsley v. Ramsay, 10 N.S.W. Rep., 41, followed. 

Appeal from a judgment of His Honor Tbe 
Chief Justice. 

Tbe plaintiff Company on the 26th November, 
1888, issued a writ against the defendants Sir 
Thomas Mcllwraith, Sir Arthur Palmer, E R. 
Drurj', F. H. S. Hart, and Samuel Grimley, in- 
dorsed as follows : — 

*^ The plaintiff's claim is against the defendant 
Samuel Grimley for £63,319 3s. lOd., for advances 
made by the plaintiff to the defendant Samuel 
Grimley, and interest thereon, on the security of 
mortgages made by the defendant Samuel Grim- 
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ley, and dae upon covenants contained in such 
mortgages, and against the defendants Edward 
Robert Drury, Sir Thomas Mcllwraith, Sir Arthur 
Hunter Palmer, and the Honorable Frederick 
Hamilton Scott Hart, for negligence and malfeas- 
ance as local directors or agents of the plaintiffs, 
in and about the making of the said advnnces to 
tbe defendant Samuel Qrimlej upon insufficient 
Becuritj, for the personal advantage of the defen- 
dants, or some of them, and for indemnity against 
loss occasioned to the plaintiffs by the insufficiency 
of the said securities." 

Appearance was duly entered for all the defen- 
dants on the 8rd day of December, 1888, and, 
after interrogatories, a consent order was signed 
on the 4th day of September, 1890, for issue of a 
commission to examine witnesses in England, and 
that the trial of the cause be stayed until the 
return of the commission. By further consent 
orders the time for the return of the commission 
was extended until the dlst day of August, 1891. 
On the 29th September, 1891, a notice was filed 
on behalf of defendants other than Samuel Grim- 
ley, that they desired to have the issues of fact 
tried before a judge and special jury of twelve, 
and, on the 30th September, 1891, a summons 
was taken out on behalf of the plaintiff Company 
for trial of the action without a jury, in pursuance 
of Order XXXV^ rule 28. This summons was 
heard in Chambers before His Honor The Chief 
Justice on the 16th day of October, 1891, and an 
order made ''that the trial of this action and of the 
action of The Queensland Investment and Land 
Mortgage Company, Limited t?. Drury and others, 
heing action No. 1,845 of 1888, do take place at 
the Supreme Court House, Brisbane, on Wednes- 
day, the fourth day of November, 1891, and 
thenceforward from day to day until each of the 
said actions be respectively tried and concluded, 
and I do further order (reserving leave to myself 
to discharge such jury, and to try the said actions, 
or either of them, without a jury, if at such trial 
I should see fit so to do), that each of such actions 
be tried before a special jury of four, and that, for 
the purposes of such trials, the Sheriff of Queens- 



land do summon a panel of forty-eight special 
jurors, and that the costs, &c.*' 

The hearing was adjourned from the fourth day 
of November, 1891, until the next day, when 
Lilleyy Fain and Wooleock with him, appeared 
for the plaintiff Company. 

Rutledge, holding brief for Feez, for defendant 
Grimley. 

Byrnes, S.Q., Power, Shand, and Bannatyne 
with him, for the defendants other than Grimley. 
Wooleock read the pleadings. 

AMENDED STATEMENT OF CLAIM. 
ThU 15th day of May, A.D. 1890. 

1. Tbe plaintiffs are a Joint Stock Company incorpor- 
ated in Ensland for the purpose of investing moneys in 
Queensland upon mortgage and having their principal 
office and boara of directors in London The defendant 
Samuel Grimley is an Accountant living in Brisbane The 
defendant Edward Robert Drury is the General Manager 
of the Queensland National Bank Limited and lives in 
Brisbane The defendant Sir Thomas Mcllwraith is a 
Member of the Legislative Assembly of Queensland The 
defendant Sir Arthur Hunter Palmer is the President of 
the Legislative Council of Queensland The defendant 
Frederick Hamilton Scott Hart is a Merchant and a 
Member of the said Legislative Council of Queensland. 

2. Before the times herein mentioned the defendants 
other than the defendant Samuel Grimley had been ap- 
pointed by the plaintiffs to act as their agents and man- 
agers in Queensland under the name or style of local 
directors The said defendants (hereinafter called the 
defendants the local directors) received an annual remu- 
neration from the plaintiffs for their services and received 
from time to time instructions from the plaintiffs' directors 
in London as to the manner of performing their duties 
and in particular were instructed not to advance moneys 
by way of loan except upon good and sufficient security 
after an independent valuation of the proposed security 
and not to advance any moneys upon properties in which 
the defendants the local directors were directly or in- 
directly interested. 

3. The Darling Downs and Western Land Company 
Limited is a Joint Stock Company incornorated and regis- 
tered in Queensland in the year 1881 Tne said company 
was formed mainly for the purpose of taking over certain 
freehold and pastoral properties with the stock thereon 
which had heretofore oolonged to the firm of Bell and 
Sons and to the defendant Sir Thomas Mcllwraith and 
others his partners respectively and included the Estate 
or Station of Jimbour in the district of Darling Downs 
And the said company on its formation took over the said 
properties respectively. 

4. The principal shareholders in the said Darling Downs 
and Western Land Company Limited were the members 
of the said firm of Bell and Sons and the defendant Sir 
Thomas Mcllwraith and his former partners And the 
defendant Sir Thomas Mcllwraith was interested therein 
to the extent of £100,000 or thereabouts and at the times 
hereinafter mentioned the defendants Edward Robert 
Drury Sir Thomas Mcllwraith and Sir Arthur Hunter 
Palmer or some or one of them were or was directors or a 
director of the said Company. 
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5. The Queensland National Bank Limited is a Joint 
Stock Company registered and carrying on the business 
of Bankers in Queensland During all the times herein- 
after mentioned the defendant Edward Robert Drury was 
the general manager thereof and the defendants Sir 
Arthur Hunter Palmer and Frederick Hamilton Scott 
Hart were directors thereof and the defendant Sir Thomas 
Mcllwraith was a shareholder thereof. 

6. Between the month of October 1882 and the month 
of April 1888 and before the commencement of this action 
the said defendants the local directors authorised the 
making of certain loans from the funds of the plaintiffs to 
the defendant Samuel Grimley and between the times 
aforesaid and by the authority aforesaid large sums of 
money were lent from the funds of the plaintiffs to the 
defendant Samuel Grimley at interest and upon the terms 
and conditions set out in certain Bills of Sale and Mort- 
gages made and executed by the said defendant Samuel 
Grimley whereby the said defendant amongst other 
things not necessary to be herein stated covenanted with 
the plaintiffs that he would pay interest on the sums so 
lent at the rate and times in the said several Bills of Sale 
and Mortgages mentioned but not necessary to be herein 
set out and would at the times and under the circum- 
stances therein mentioned repay to the plaintiffs all the 
said sums together with the interest accruing due thereon 
and all other sums advanced by plaintiffs to the said 
defendant or paid for him or otherwise accruing due from 
the said defendant to the plaintiffs. 

7. Full particulars of the money so lent by the plaintiffs 
to the said defendant Samuel Grimley and of the interest 
accruing due thereon have from time to time been fur- 
nished by the plaintiffs to the said defendant and the 
correctness of the said accounts has from time to time 
been admitted by the said defendant and on the 26th day 
of November 1888 there was due and owing from the said 
defendant Samuel Grimley to the plaintiffs in respect of 
the moneys so lent by the plaintiffs to the defendant and 
the interest thereon the sum of £66,264 Sb. 2d. full par- 
ticulars whereof have been furnished to the said defendaut. 

8. All things have happened and all times have elapsed 
necessary to entitle the plaintiffs to be paid the said sum 
of £66,264 8s 2d. together with interest thereon from the 
said 26th day of November 1888 yet the said defendant 
Samuel Grimley has not paid the- same or any part thereof 
and the same is still due and owing from the said defen- 
dant to the plaintiff Company. 

9. The defendant Samuel Grimley in the month of 
October 1882 applied to the other defendants as local 
directors of the plaintiff Company for an advance or loan 
of £16,250 for three years at eight per cent, to enable him 
to purchase 13,000 acres of land situate in the parish of 
Cumkillenbar near Dalby being at the rate of £1 5s. per 
acre of the said land In the said application it was 
stated that the said Samuel Grimley would have to pay 
about £1 15s. per acre for the said land including im- 
provements. 

10. The defendants the local directors authorised the 
said advance and thereafter from time to time before the 
month of December 1884 made advances to the said defen- 
dant Samuel Grimley from the plaintiffs* funds to the 
extent of £15,972 lOs. upon the security of 12,778 acres 
of the said land. 

11. On the 13th of August 1885 the defendants the local 
directors authorised and shortly afterwards made a fur- 
ther advance of £7,768 to the defendant Samuel Grimley 
The said further advance was in part made up of a further 
loan of 5s. per acre upon the security of the said 12,778 
acres of land and the remainder thereof was an advance 
at the rate of £1 10s. per acre upon 3,049 acres of neigh- 
bouring lands then also about to be purchased by the said 
defendant. 



12. The said defendant Samuel Grimley had been the 
accountant to the said firm of Bell and Sons and up to 
the 25th day of February 1885 the said defendant was the 
secretary of the said Darling Downs and Western Land 
Company Limited The de^ndant Sir Arthur Hunter 
Palmer was an executor of the said Sir Joshua Peter Bell. 

13. The said lands in respect of which the said Samuel 
Grimley applied for the advances aforesaid and upon the 
security whereof the defendants the local directors 
authorised the same had been before the selection and 
purchase thereof from the Crown part of the said Estate 
or Station of .limbour then the property of the said firm 
of Bell and Sons and had been acquired as conditional 
selections under The Crown Lands AliencUion Ad of 2876 
And the said Sir Joshua Peter Bell or the said firm had 
advanced to the persons selecting the same for the purp(%e 
of making the necessary improvements thereon sumt 
amounting to about 10s. per acre for which no security 
was held by him or the said firm And the said Darliog 
Downs and Western Land Company Limited had since 
the time of the making of the said last mentioned advances 
purchased and became the owners of the said Jimbour 
£state or Station. 

14. The said 12,778 acres and the said 3,049 acres were 
so situated as not to be capable of being used as one pro- 
perty otherwise than as pui of the said Jimbour Estate 
or Station and the defendants the local directors knew 
that the said lands were situated as aforesaid and they 
further knew and it was the fact that the defendant 
Samuel Grimley was not purchasing the said lands for t^ie 
purpose of using the same or as an investment for his own 
benefit but that he had with the consent of the directors 
of the said Darline Downs and Western Land Company 
Limited applied for the said advances to enable him to 
purchase and that he was purchasing the same solely for 
the purpose of securing to the Elstate of the said Sir 
Joshua Peter Bell or the said firm of Bell and Sons the 
repayment of all sums advanced to the selectors of the 
said land and of securing the said lands to the said Dar- 
ling Downs and Western Land Company Limited if at any 
time the said Darling Downs and Western Land Company 
Limited should desire to purchase the same from the said 
defendant Samuel Grimley at the cost price thereof. 

15. The advances made by the defendants the local 
directors as aforesaid at the rate of £1 lOs. per acre were 
equal to and in some cases greater than the total amount 
paid by the defendant Samuel Grimley to the several 
vendors of the said land as the purchase money thereof 
as the said defendants well knew and were made by the 
other defendants to enable him to make such payments. 

16. The said lands have never been used by the defen- 
dant Samuel Grimley but have ever since the purchase by 
him been used by the said Darling Downs and Western 
Land Company Limited as part of the said Estate or 
Station of Jimbour and the said company has erected 
fences so as to enclose part of the said lands for their con- 
venience with other parts of the said estate but the said 
company have never paid any rent for the said lands 
except for a portion thereof for and in the year 1885 and 
then at the rate of 6d. per acre per annum only. 

17. The said advances were not nor were eitiier of them 
made bona fide for the benefit of the pli^intiff Company but 
were made in the interest and for the benefit of tne estate 
of Sir Joshua Peter Bell or the said firm of Bell and Sons 
and for the benefit of the Darling Downs and Western 
Land Company Limited. 

18. The said lands situated as they were and are were 
and are a grossly insufficient security for the said ad- 
vances or either of them as t^e defendants the local 
directors knew or ought to have known and with the 
exercise of reasonable care would have known But the 
Qfdd defendants did not exercise reasonable oare in making 
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the said advaooea or either of them and did not procore 
uy valaation to be made of the said lands bat with full 
knowledge of all the facts aforesaid and without any 
enquiry as to the real value of the said lands lent the 
pUintiSs money on the security thereof without obtaining 
aoy aeevLxitv for the said money from the persons for 
whose beuent the said lands were to be purchased with 
plaintiffs' said money. 

19. The defendants the local directors on the 25th day 
of January 1883 authorised a loan to defendant Samuel 
Grimley from the funds of the plaintiffs of £7,000 at £0 
per centum per annum and the said sum was so advanced 
to the said Samuel Grimley on the security of a mortgage 
of 3,144 acres of land situate in the Bunya Mountains near 
Daiby and certain saw mill plant £4,500 of the said sum 
of £7,000 was shortly afterwards advanced on the security 
of the said land and the balance of the said £7,000 as the 
ttid mill was erected. 

20. The defendants the local directors informed the 
pUintiflb' London Board that they the said local directors 
had authorised the said loan of £7,000 and that the said 
land was valued at £2 ner acre But the said defendants 
did Dot inform the said London Board according to the 
fact and as they well knew that the said value was a value 
pat upon the said land by the defendant Samuel Grimley 
and that they had not themselves procured a valuation to 
he made of the said land and that the same had then 
recently been purchased by him for a less sum or that the 
said Samuel Grimley was a man of small means and with 
00 exoerience in the business of saw mill proprietor and 
that tne said Samuel Grimley was secretary to Uie Darling - 
Downs and Western Land dompany Limited. 

21. On or about the 90th day of August 1883 a further 
tdvance or loan of £2,200 at £10 per centum per annum 
was granted out of plaintiffs' funds by the defendants the 
local directors to the defendant Samuel Grimley without 
any further security than the said hereinbefore pieutioned 
land and mill plant. 

22. At and oefore the time of the making of the said 
two last mentioned advances the said defendant Samuel 
Grimley was lately indebted to the said Queensland 
National Bank and required a large part of the said 
advances in order that he might apply the same and with 
the intention of applving the same in payment or part 
layment of his saia udebtedness as the defendants the 
loGil directors well knew and the said defendant Samuel 
Grimley accordingly and with the knowledge and appro- 
hation of the said defendants the local directors so applied 
£7,083 188. 8d. part of the said advances. 

23. The defendants the local directors in the month of 
October 1883 granted to the defendant Samuel Grimley 
oat of the funds of the plaintiffs a further loan of £5,500 
for the purpose of paying for 3,626 acres of land adjoinioff 
the property then used by him as a mill as in paragraph 
19 hereof mentioned The said loan was made upon the 
aecnrity of the said 3,626 acres. 

24. The defendants the local directors did not exercise 
reasonable care in the making of the said three last men- 
tioned advances and did not verify the statements made 
by the defendant Samuel Grimley as to the value of the 
lands to be given as security and did not grant the said 
loans or any of them for the benefit of the plaintiff Com- 
pany but jpartly for the benefit of the said Queensland 
National &uik Limited to whom the said Samuel Grimley 
was then largely indebted. 

25. The securities given by the said Samuel Grimley to 
the plaintifib in respect of the said loans of £7,000 £2,200 
and £5,500 were and are grossly insufficient as the defen- 
dants tiie local directors knew or ought to have known 
and would have discovered had they taken reasonable 
care. 

26. The defendants the local directors on the 22nd June 



1885 authorised and made a further advance from and out 
of the moneys of plaintiffs to the defendant Samuel 
Grimley of £4,340 10s. 8d. without any further security 
for the repayment thereof other than the land machinery 
and plant heretofore and then held by and as security for 
the tnree sums lastly hereinbefore mentioned. 

27. The said advance of £4,340 10s. 8d. was so author- 
ised and made out of the funds of the plaintiffs by the 
said local directors carelessly and negligently and with 
the full knowledge that the said defendant Sunuel Grim- 
ley was in default in respect of all previous advances made 
by the plaintiffs to hioi and had paid no interest whatever 
in respect of the sums of £7,000 12,200 and £5,500 previ- 
ously advanced to him on the security in respect of which 
the said further advance was authorised. 

28. The said advance and loan of £4,340 lOs. 8d. made 
by defendanto the local directors was not made bona Jldt 
for the benefit of the plaintiffs but was made to enable the 
defendant Samuel Grimley to pay the same to the said 
Queensland National Bank Limited and he forthwith with 
the knowledge and approbation of the said defendants 
paid the same to the said bank accordingly. 

29. The defendants the local directors at the time of 
making the said advance of £4,340 10s. 8d. knew that the 
defeniunt the said Samuel Grimley was largely indebted 
to other persons than the plaintiffs and knew or with the 
exercise of reasonable care might have known that the 
security given to plaintiffs was wholly insufficient to 
secure the repayment of the money then already advanced 
thereon exclusive of the said £4,340 lOs. 8d. or any part 
thereof. 

30. On the twelfth day of February 1886 the defendants 
the local directors advanced and lent out of the funds of 
the plaintiffs to the defendant Samuel Grimley a further 
sum of £1,000. 

31. The said sum of £1,000 was not advanced bona fide 
for the benefit of the plaintiffs but for the benefit of the 
paid Queensland National Bank Limited and in order that 
it might be paid by the defendant Samuel Grimley to the 
said bank in part discharge of a debt due by him to the 
said bank and it was in fact so paid with the knowledge 
and approbation of the said defendants and the said defen- 
danto the local directors did not exercise reasonable care 
in advancing the said sum and knew or ought to and with 
exercise of reasonable care could and would have known 
that the security upon which the said sum was advanced 
was grossly insufficient and that at the time of the said 
advance the said Samuel Grimley was unable to meet his 
engagements and pay his debts as they became due. 

32. In the month of January 1887 the defendants the 
local directors authorised and granted a further loan of 
£3,000 to the defendant Samuel Grimley for the alleged 
purpose of enabling the said defendant to pay off all 
liabilities then due by him and not fully secured other 
than his liability to the plaintifib in respect of the various 
sums of money hereinbefore mentioned and interest 
thereon and upon the condition that the said defendant 
Samuel Grimley should execute in favor of the plaintiffs 
as security therefor a second mortgage of certain land of 
the said defendant situate in South Brisbane and then 
subject to a mortgage for £4,000 to the defendant Sir 
Arthur Hunter Palmer aa trustee of a certain estate not 
necessary to be herein named. 

33. The defendants the local directors in the month of 
January 1887 advanced the said sum of £3,000 to the 
defendant Samuel Grimley but did not obtain the second 
mortgage for £3,000 over the said property in the preced- 
ing paragraph hereof mentioned but obtained one for 
£1,000 and further advances. 

34. The defendants the local directors at the time they 
made the said advance of £3,000 knew that the said sum 
was insufficient to satisfy and pay the liabilities of the 
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said defendant Samuel Grimley to persons other than the 
plaintiffs and not fully secured and knew that notwith- 
standing the said advance the said defendant would still 
continue indebted to the Queensland National Bank 
Limited in a large sum besides liabilities to a large amount 
to other persons. 

35. The defendants the local directors were guilty of 
gross negligence in and about the making of the said 
advance and did not use reasonable care to protect the 
plaintiflfs from loss in and about the making of the 8aid 
advance and did not in the making thereof consider the 
interest of the plaintiffs. 

36. On the 14th day of December 1887 the defendants 
the local directors consented to the release of the said 
mortgage for £1,000 and further advances in paragraph 33 
hereof mentioned on the payment of £1,000 and released 
the same in order to enable the said defendant to execute 
a second mortgage over the said land in favour of the 
defendant Sir Arthur Hunter Palmer and another person 
his co-trustee of the estate aforesaid to secure £2,000 then 
lent to the said defendant and upon an undertaking by 
the said defendant to execute a third mortgage of the said 
land in favour of the plaintiffs. 

37. The said release was not made by the said defen- 
dants in the interest of the plaintiffs but to enable the 
said defendant Samuel Grimley to raise the said sum of 
£2,000 on the security of the said land £1,000 of which 
only was to go and did go to the plaintiffs in consideration 
of the said release. 

38. The said release was made by the said defendants 
negligently and without reasonable care and by reason 
thereof the plaintiffs were deprived of a valuable security 
of the value of £4,000 and upwards and have lost the 
benefit which they would have derived from retaining 
the said security. 

39. The said defendants never obtained the said third 
mortgage over the said South Brisbane property from the 
said Samuel Grimley and the said defendant Samuel 
Grimley has since sold the equity of redemption therein 
for £2,000 which he received and applied for his own 

benetit. 

40. In the month of March 1888 the defendants the 
local directors made a further advance of £1,000 to the 
defendant Samuel Grimley without receiving any further 

security. , , l 

41. The said last-mentioned advance was made by the 
defendants the local directors carelessly and negligently 
and without reasonable care and the said defendants knew 
or ought to have known and if they had used reasonable 
care would have known that the only effect of the said 
advance was to increase by that sum and the interest 
thereon the amount of plaintiffs' loss in respect of the 
dealings with and advances made by them to the defen- 
dant Samuel Grimley. 

42. Except the sum of £1,000 in paragraph 37 hereof 
mentioned no part of the sums advanced by the plaintiffs 
to the defendant Samuel Grimley has been repaid to 
plaintiffs and except some small payments made during 
the years of 1884 and 1885 in part payment of the interest 
then due on the loans in paragraphs 9 and 10 hereof men- 
tioned no interest has been paid to the plaintiff's in respect 
of the sums or any of the sums advanced and lent to 
defendant Samuel Grimley as hereinbefore mentioned and 
the sum of £66,264 88. 2d. which is the sum in paragraphs 
6 7 and 8 of this claim mentioned is now due and owing 
from the said defendant Samuel Grimley in respect of the 
money so advanced to him and interest thereon. 

43. The said securities have always been grossly in- 
sufficient and inadequate to secure the advances made 
upon them as aforesaid. 



THE PLAINTIFFS* CLAIM. 

1. As against the defendant Samuel Grimley £66,264 

8s. 2d. 

2. Interest on £47,653 4a. Id. part of the said sum 

from the 26th day of November 1888 to judgment 

3. As against the other defendants a declaration thai 

they and each of them are personaUy liable to 
make good and pay to the plaintiffs »uch part of 
the said sum of £66,264 8s. 2d. as may not be 
paid to them bv the defen^Jant Samuel Grimley 
and as cannot be obtained bv tlie realisation and 
sale of the securities given therefor. 

4. In the alternative £66,264 8s. 2d. for the defen- 

dants' neglect of duty as local directors of the 
Slaintiff" company and for breach of duty as such 
irectors in and about the making of the advances 
in the claim mentioned. * 

5. Such further and other relief as the nature of the 

case may require. . 



AMENDED STATEMENT OF DEFENCE OF THE 
ABOVE-NAMED DEFENDANT SAMUEL 

GRIMLEY. 
Dated the 6th day of June, 1890, 

1. This defendant admits that between the montii of 
October 1882 and the month of April 1888 certain sums of 
money were lent to him from the funds of the plaintift 
upon the terms and conditions set out in certain bills of 
sale and mortgages made and executed by this defendant 
but he denies that full or any particulars of the money or 
any of the money so lent or of the interest aocruin|; due 
thereon have from time to time or at all been furnished 
by the plaintifib to him or that the correctness of the said 
alleged accounts or any of them has from time to time or 
at idl been admitted by him or that on the 26th day of 
November 1888 or at any other time there was due or 
owing from him to the plaintiffs in respect of the moneys 
so lent or the interest thereon or otherwise the sum of 
£66,264 8s. 2d. or any other sum or that full or any par- 
ticulars thereof have been furnished to him. 

2. This defendant denies that the plaintifih are entitled 
to be paid the said sum of £66,264 Ss. 2d. or any other 
sum together with interest thereon from the aaid 26th day 
of November 1888 or any other date aa in the eiffhth par- 
agraph of the Statement of Claim alleged or at ul or that 
this defendant has not paid the same or any part thereof 
or that the same or anv part thereof is still due or owing 
from him to the plaintifEs. 

3. This defendant admits that before the month of 
December 1884 advances were from time to time made to 
him from the plaintiffs' funds .to the extent of £15,972 lOs. 
upon the security of the 12,778 acres of land in the tenth 
paragraph of the Statement of Claim mentioned and that 
shortly after the 13th day of August 1885 a further 
advance of £7,768 was made to him by the plaintiffiB upon 
the security of the said 12,778 acres and also of the 3,049 
acres of neighbouring land in the eleventh paragraph of 
the Statement of Claim mentioned. 

4. This defendant admits that on or about the 30th day 
of August 1883 advances to the amount of £9,200 bem^ 
the advances of £7,000 and £2,200 in the nineteenth and 
twenty-first paragraphs of the Statement of Claim men- 
tioned were made to him by the plaintiffs upon thesecarity 
of the 3,144 acres of land and saw mill plant in the nine- 
teenth paragraph of the Statement of Claim mentioned. 

5. This defendant admits that in or about the month of 
October 1883 a further advance of £5,500 was made to him 
out of the funds of the plaintifli upon the security of the 
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3,626 acres of Und in the twenty-third paragraph of the 
Statement of Claim mentioned. 

6. This defendant admits that on or about the 22nd day 
of Jone 1885 a further advance of £4,340 10b. 8d. was 
made to him out of the moneys of the plaintiffs upon the 
security of the land machinery and plant theretofore and 
then held by the plainti£b as security for the two sums of 
£9,200 and £5,500 lastly hereinbefore mentioned but this 
defeDdant denies that he was in default in respect of all 
or aoy of the previous advances made to bim by the plain- 
tii& or that he had paid no interest whatever or had failed 
to pay any interest in respect of the sums or either of the 
rams previously advamced to him on the security in respect 
d which the said last-mentioned further advance was 
made tohim or otherwise. 

7. This defendant admits that on or about the twelfth 
day of February 1886 a further advance of £1,000 was 
made to him out of the funds of the pli^intiffs. 

& In or about the month of January 1886 it was agreed 
by and between this defendant and H. S. Littleton acting 
for and on behalf of the plaintiffs that the rate of interest 
payable in respect of the various sums of money so lent to 
this defendant by the plaintiffs as aforesaid should be 
reduced to seven per cent, per annum. 

9. This defendant admits that in or about the month of 
January 1887 a further advance of £3,000 was made to 
him by the plaintiffs as to £1,000 part thereof upon the 
secarity of the land in the thirty-second paragraph of the 
Statement of Claim mentioned and that the said sum of 
£1,000 was repaid by him to the plaintiffs upon the execu- 
tion of the release in the thirty-sixth paragraph of the 
Statement of Claim mentioned. 

10. This defendant admits that in or about the month of 
March 1888 a further advance of £1,000 was made to him 
hy the plaintifEs. 

11. Save as hereinbefore appearing this defendant does 
not admit any of the allegations in the Statement of Claim 
contained and he denies that except as in the forty-second 
paragraph of the Statement of Claim mentioned no part of 
the sums advanced by the plaintiffs to him has been repaid 
or that any part thereof has not been repaid to the plain- 
tiffi or that except as therein alleged no mterest has been 
paid or that any interest has not been paid to the plaintiffs 
in respect of the sums or amy of the sums advanced or lent 
to him as in. the Statement of Claim alleged or otherwise 
or that the sum of £66,264 8s. 2d. in the Statement of 
Claim mentioned or any other sum is now due or owine 
from this defendant in respect of the money so advanced 
to him and the interest thereon or at all. 

12. The plaintiffs have entered into and are still in 
poeseasion and receipt of the rents and profits of the lands 
comprised in the several mortgages herembefore mentioned 
and have also taken possession of sold and realized the 
properties comprised in the several bills of sale herein- 
before mentioned and have never accounted to this defen- 
dant for such rents profits and proceeds as aforesaid and 
thii defendant submits that if contrary to what he Ton- 
tends and believes he is still indebted to the plaintiffs in 
respect of the moneys or any of the moneys so lent to him 
as aforesaid the plaintiffs are only entitled to recover 
from him what (if anything) shall be found to be due upon 
the taking of adl proper accounts in respect of the premises. 

AMENDED STATEMENT OF DEFENCE OF THE 
ABOVE-NAMED DEFENDANTS EDWARD 
ROBERT DRURY SIR THOMAS McILWRAITH 
SIR ARTHUR HUNTER PALMER AND FRED- 
ERIC HAMILTON SCOTT HART. 

Dated the second day of June, 1890, 
1. Prior to the incorporation of the plaintiff company 



arrangements had been made by certain persons not neces- 
sary to be herein mentioned who were acting as promoters 
of the plaintiff company that in case the plaintiff company 
was successfully floated two of the Queensland directors 
of the Queensland National Bank Limited in the State- 
ment of Claim mentioned (hereinafter called **the said 
Bank ") and also that two of the London directors of the 
said Bank should join the plaintiff company's board of 
directors to be established in Queensland and London 
respectively in order to secure the full co-operation of the 
said Bank in the undertakings of the plaintiff company 
and enable the plaintiff company to commence business 
with a large conuection already formed by the said Bank 
in Queensland and under the experienced management of 
highly influential Colonial directors. 

2. In pursuance of such arrangements as aforesaid by 
the oriflinal Articles of Association of the plaintiff com- 
pany the defendants Edward Robert Drury Sir Thomas 
Mcll wraith and Frederic Hamilton Scott Hart were duly 
appointed three of the first directors of the plaintiff com- 
pany in Queensland and Jacob Levi Montefiore and Archi- 
bald Berdmore Buchanan respectively directors of the 
said Bank in London were duly appointed two of the first 
directors of the plaintiff company in London. 

3. In further pursuance of such arrangements as afore- 
said and of certain provisions in that behalf in the said 
Articles of Association contained by Deed Poll dated the 
I3th day of August 1878 and duly given under the seal of 
the plaintiff company certain powers and authorities were 
conferred upon the defendants Edward Robert Drury Sir 
Thomas Mcllwraith and Frederic Hamilton Scott Hart as 
such directors as aforesaid and on or about the 17th day 
of December 1878 the plaintiff company was registered in 
Queensland under the provisions of The Foreign Com- 
panies Act of 1867. 

4. On or about the 22nd day of January 1881 the defen- 
dant Sir Arthur Hunter Palmer was duly appointed a 
director of the plaihtiff company in Queenslana and these 
directors respectively continued to hold their appoint- 
ments as sucn directors as aforesaid from the dates of 
their respective appointments until the month of Septem- 
ber 1888 and have since the formation of the plaintiff 
company during all the times in the Statement of Claim 
mentioned been large shareholders therein respectively. 

5. Save as hereinbefore appearing these defendants 
deny that they or any of them were ever appointed by 
the plaintiffs to act as their agents or managers in Queens- 
land or elsewhere under the name or style of local direc- 
tors or otherwise or that they or any of them from time 
to time or at all received instructions from the plaintiffs* 
directors in London as to'the manner of performing their 
duties or in particular were instructed not to advance 
moneys by way of loan except upon good and sufficient 
security after an independent valuation of the proposed 
security or not to advance any moneys upon properties 
in which they or any of them were directly or indirectly 
interested. 

6. The defendant Sir Thomas McHwraith was an 
original director of the Darling i>own8 and Western Land 
Compaiiy Limited in the third paragraph of the Statement 
of Claim mentioned (and hereinafter called " the said 
company") but was not at any time the holder of a 
greater number than 091 shares therein of £100 each 
and upon each of which the sum of £65 was credited in 
the books of the said company as having been paid up 
The defendant Sir Arthur Hunter Palmer did not oecome 
a director of the said company until the 4th day of Jan- 
uary 1882 or thereabouts and retired from that position 
in or about the month of February 1886 and the defen- 
dant Edward Robert Drury did not become a director 
thereof until the 19th day of February 1886 or there- 
abouts. 
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7. Save as hereinbefore appearing these defendants 
deny that the defendant Sir Tnomas Mcllwraith was ever 
interested in the said company to the extent of £100,000 
or thereabouts or to any extent whatsoever or that the 
defendants Edward Robert Drury Sir Thomas Mcllwraith 
or Sir Arthur Palmer or any of them were or was at the 
times in the Statement of Claim alleged or at all directors 
or a director thereof. 

8. These defendants deny that the making of the loans 
or any of the loans in the sixth paragraph of the State- 
ment of Claim mentioned was ever authorised by these 
defendants or that the sums of money therein mentioned 
or any of them were ever lent from the plaintiffs' funds 
by the authority of these defendants. 

9. Between the month of October 1S82 and the month 
of April 1888 the plaintiffs' board of directors for the time 
being in Queensland (hereinafter called '* the said board") 
authorised and made certain loans to the above-named 
defendant Samuel Grimley upon divers securities not 
necessary to be herein mentioned. 

10. These defendants do not admit any of the allega- 
tions in the seventh paragraph of the Statement of Claim 
contained and they deny that the correctness of the 
alleged accounts has from time to time or ever been 
admitted by the said Samuel Grimley or that on the 26th 
day of November 1888 or at auy other time there was due 
or owing from the said Samuel Grimley to the plaintiffs 
in respect of the moneys so lent and the interest thereon 
or otherwise the sum of £66,264 8s. 2d. or any other sum. 

11. These defendants deny that the plaintiffs are 
entitled to be paid the said sum of £66,264 8s. 2d. or any 
other sum together with interest thereon from the said 
26th day of November or any other date or that the said 
Samuel Grimley has not paid the same or any part thereof 
or that the same or any part thereof is still due or owing 
from him to the plaintiffs. 

12. These defendants deny that in the month of Octo- 
ber 1882 or at any other time the said Samuel Grimley 
applied to these directors or that he applied to any of 
them as local directors of the plaintiffs or that he at such 
time or at all applied for any such loan as in the ninth 
paragraph of the Statement of Claim alleged or that he 
applied for any loan for any such purpose as therein 
alleged. 

13. In or about the month of October 1882 the said 
Samuel Grimley applied to the said board for an advance 
at the rate of £1 58. an acre upon the security of the 
lands in the ninth paragraph of the Statement of Claim 
mentioned in the event of the same being purchased by 
him and not otherwise. 

14. These defendants deny that they or any of them 
ever authorised any such loan as in the ninth paragraph 
of the Statement of Claim alleged or that any other 
advance was ever authorised by these defendants or that 
the advances in the tenth paragraph of the Statement of 
Claim mentioned or any of them or any other advances 
were ever made by these defendants. 

15. In pursuance of the said application between the 
month of September 1883 and the month of December 
1884 advances Amounting in the whole to a sum of £15,972 
iOs. were from time to time made by the authority of the 
said board to the said Samuel Grimley upon the security 
of certain bills of mortgage over certain of the said lands 
amounting in the aggregate to 12,778 acres or thereabouts 
after the same had been purchased by the said Samuel 
Grimley as aforesaid and also upon the security of all 
other properties for the time being held by the plaintiffs 
as security for all other moneys due or to become due to 
them from the said Samuel Grimley. 

16. These defendants deny that the further advance of 
7,768 in the eleventh paragraph of the Statement of 

lim mentioned or any other advance was ever authorised 



or made by these defendants or that the same was in part 
made up of a further loan of 58. per acre upon the security 
of the said 12,778 acres or that the remainder thereof was 
an advance at the rate of £1 IOs. per acre upon 3,049 
acres or any other quantity of the Isnds in the eleveoth 
paragraph of the Statement of Claim mentioned or of any 
other lands then about to be purchased by the said Samnd 
Grimley or otherwise. 

17. In or about the month of August 1885 a further 
advance of £7,768 was authorised ana shortly afterwairda 
made by the said board to the said Samuel Grimley upon 
the security of a bill of mortgage over the 12,778 acres 
and the said 3,049 acres respectively for securing repay- 
ment to the plaintiffs of the said sum of £15,972 ids. 
hereinbefore mentioned and of the said further advance of 
£7,768 respectively together with all other moneys due or 
to become due to the plaintiffs from the said Samuel Q rim- 
ley as therein mentioned and also upon the security of all 
other properties for the time being held by the plaintiffs 
as security for all other moneys due or to become due to 
them from the said Samuel Grimley. 

18. These defendants admit that the said Samuel Grim- 
ley was the secretary of the said company up to the month 
of February 1885 or thereabouts and that the defendant 
Sir Arthur Hunter Palmer was an executor of the late Sir 
Joshua Peter Bell in the Statement of Claim mentioned 
but save as aforesaid they do not admit any of the allega- 
tions in the twelfth paragraph of the Statement of Churn 
contained. 

19. These defendants do not admit any of the allega- 
tions in the thirteenth paragraph of the Statement of 
Claim contained and they deny that any property taken 
over or purchased by the said company or whereof the 
said company ever became or are now the owners included 
or includes the said lands upon the security whereof the 
said advances hereinbefore mentioned were or any of 
them was authorised or made to the said Samuel Grimley. 

20. These defendants deny that the said 12,778 acres or 
that the said 3,049 acres were or that any part thereof 
respectively was so situated as not to be capable of being 
used as one ]^roperty otherwise than as part of the Jim- 
bour Estate in the Statement of Claim mentioned or that 
these defendants or any of them knew that the said lands 
or any of them were so situated or that they or any of 
them further or at all knew or that it wsm the fact that 
the said Samuel Grimley was not purchaainff the said 
lands or any of them for the purpose of usingthe same or 
any of them or as an investment for his own benefit or 
that he had with the consent of the directors of the said 
company or any of them or of any other person or persona 
whatsoever or at all applied for Uie said advances or any 
of them to enable him to purchase or that he was par- 
chasing the same or any of them solely or at all for the 

Purpose of securing to the estate of the said Sir Joshua 
'eter Bell or the firm of Bell and Sons in the Statement 
of Claim mentioned the repayment of all or any sums 
alleged to have been advanced to selectors of the said land 
or of any part thereof or to any such selector or of secar- 
ing the said lands or any of them to the said company or 
any other person or persons if at any time they should 
desire to purchase the same from the said Samael Grimley 
at the cost price thereof or otherwise. 

21. These defendants deny that the said advances here- 
inbefore mentioned at the rate of £1 IOs. per acre or 
otherwise were equal to or in some or any cases greatei 
than the total amount paid by the said Samuel Grimley 
to the several vendors of the said lands as the purchase 
money thereof or that these defendants or any of them 
well or at all knew the same or that the ssdd advances or 
any of them were made by these defendants or by any of 
them to enable the said Samuel Grimley to mi^e any such 
payments. 
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22. The said paymentB had at all tiines been made by 
the said Samod Grimley to the several yendora of the 
said landa and the purchase of the said lands completed 
by bim before any advances were made to him by the 
pUmtifb in respect thereof. 

23. These defendants deny that the said lands or that 
any of them have never been used by the said Samuel 
GrinUey or that they or any of them have ever since the 
parcliase by him or save as hereinafter appearing at all 
been nsed by the said company or any other person or 
pereons as part of the said Jimbour Estate or otherwise or 
Uat the said company has erected fences so as to enclose 
part of the said lanas for their convenience with other 
parts of the said estate. 

24. In or abont the year 1884 in pursuance of an agree- 
meat in that behalf made by and between the said Samuel 
Grimley and the said company the sheep of the said com- 
ity were for a short period allowed to run upon certain 
<^ the said lands in consideration whereof a rental was 
(ialrpaid to the said Samuel Grimley by the said com- 

25. These defendants deny that the said advances or 
tnAt any of them were not made bona fide for the benefit 
of the plaintiffs or that they or any of them were made in 
the interesit or for the benefit of the estate of the said Sir 
Joihua Peter Bell or of the said firm of Bell and Sons or 
of the said company or of any person or persons other than 
the plaintifis. 

2S. These defendants deny that the said lands or that 
any of them situated as they were or are or otherwise 
vere or are a grossly or at all an insufficient security for 
the said advances or that these defendants or any of them 
knew or ought to have known or with the exercise of 
reasonable or any amount of care could or would have 
known that they or any of them were so insufficient or 
that these defendants or any of them did not exercise 
reasonable or the greatest care in making the said ad- 
vmces or any of them or otherwise or did not procure any 
valaation to be made of the said lands or any of them or 
with full or any knowledge of all or any of the facts in the 
Statement of Claim alleged or without any enquiry as to 
the real value of the said lands or otherwise lent the 
plaintifijs money on the security thereof without obtaining 
any security ror the said money from the persons for 
«ho8e benefit it is alleged the said lands were to be pur- 
chased with the plainti£Es' said money or otherwise. 

27. These defendants deny that the loan of £7,000 in 
the nineteenth paragraph of the Statement of Claim men- 
tioned was ever authorised or advanced by these defen- 
oants and they deny that £4,500 of the said sum of £7,000 
va« shortly aiterwards advanced on the security of the 
3 J 44 acres of lands in the nineteenth paragraph of the 
Statement of Claim mentioned or otherwise or that the 
balance of the said £7,000 was advanced as the mill 
therein mentioned was erected. 

28. On or about the 26th day of January 1883 a loan of 
£7,000 was authorised by the said board to the said 
^mael Grimley upon the security of the said 3,144 acres 
'i land and of the saw mill plant in the nineteenth para- 
puph of the Statement of Claim mentioned. 

^. These defendants do not admit that they informed 
the plaintifis' London board that the said land was valued 
at £2 per acre and they deny that it was the fact or that 
these defendants or any of them knew that the said value 
vas a value put upon the said land by the said Samuel 
Grimley only or that they had not themselves valued or 
procured a valuation to be made of the said last-mentioned 
land or that the same had been recently or at all purchased 
by the said Samuel Grimley for a less sum or that the 
aaid Samuel Grimley was a man of small means or with 
no experience in the business of a saw mill proprietor. 

30. If (which these defendants deny) the facts or any of 



the facts were as in the twentieth paragraph of the State- 
ment of Claim alleged these defendants deny that they did 
not inform the plaintifis' London directon thereof so far 
as the same W(Bre material. 

31. These defendants deny that the further advance of 
£2,200 in the twenty-first paragraph of the Statement of 
Claim mentioned was granted by these defendants or that 
the same or any part thereof was granted without any 
further security than the said last-mentioned land and 
mill plant. 

32. On or about the 30th day of August 1883 the said 
loan of £7,000 so authorised as aforesaid together with 
the said further advance of £2,200 amounting together to 
the sum of £9,200 wels advanced by the authority of the 
said board to the said Samuel Grimley upon the security 
of a bill of mortgage over the said 3,144 acres and of a 
bill of sale over the said saw mill plant and machinery 
and other properties therein mentioned and also upon aU 
other securities for the time being held by the plaintiffs in 
respect of all other moneys due or to become due to them 
from the said Samuel Gnmley. 

33. These defendants denv that at or before the time in 
the twenty-second paragraph of the Statement of Claim 
alleged or at anv other time the said Samuel Grimley was 
largely indebted to the said bank or required a large or 
any part of the said advances in order that he might apply 
the same or with the Intention of applying the same in 
payment or part payment of his alleged indebtedness or 
that these defendants or any of them well or at all knew 
the facts or any of the facts in the twenty-second para- 
graph of the Statement of Claim alleged or that the said 
Samuel Grimley accordingly or with the knowledge or 
approbation of these defendants or any of them or at all 
so applied £7,083 18b. 8d. or any other sum part of the 
said advances or any of them. 

34. These defendants deny that the further loan of 
£5,500 in the twenty-third paragraph of the Statement of 
Claim mentioned was granted by these defendants or that 
the same or any other sum was ever granted to the 
said Samuel Grimley for the purpose alleged or otherwise 
of paying for the 3,626 acres therein mentioned or of any 
other land whatsoever. 

35. On or about the 4th day of October 1883 the said 
board granted to the said Samuel Grimley a further 
advance of £5,500 upon the security of a bill of mortgage 
over the said 3,626 acres theretofore purchased by the 
said Samuel Grimley and also upon the security of all 
other properties for the time being held by the plaintiffs 
as security for all other moneys due or to become due to 
them from the said Samuel Grimley. 

36. These defendants deny that they or any of them did 
not exercise reasonable or the greatest care in the making 
of the said three last-mentioned advances or otherwise or 
that they did not verify the statements made by the said 
Samuel Grimley as to the value of the said limds to be 
given as security or that they or any of them did not 
grant the said loans or any of them for the benefit of the 

{)laintiffs or that they or any of them granted the said 
oans or any of them partly or at all for the benefit of the 
said bank or that the said Samuel Grimley was then 
largely or at all indebted to the said bank. 

37. These defendants deny that the securities in the 
twenty -fifth paragraph of the Statement of Claim men- 
tioned or that any of them were or are grossly or at all 
insufficient or that these defendants or any of them knew 
or ought to have known or could or would have discovered 
such alleged insufficiency had they taken reasonable or 
any amount of care or otherwise. 

38. These defendants deny that the advance of £4,340 
10s. 8d. in the twenty -sixth paraf;raph of the Statement 
of Claim mentioned was authonsea or made by these 
defendants or that the same was made without any fur- 
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ther security for the repayment thereof other than the 
land machinery and plant in the twenty -sixth paragraph 
of the Statement of Claim mentioned. 

39. On or about the 22nd day of June 1885 a further 
advance of £4,340 lOs. 8d. was authorised and made by 
the said board to the said Samuel Grimley upon the 
security of the land machinery plant and other property 
theretofore and then held by the plaintiffs as security for 
the three suras lastly hereinbefore mentioned and also 
upon the security of all other properties for the time being 
held by the plaintiffs as security for all other moneys due 
or to become due to them from the said Samuel Grimley. 

40. These defendants deny that the said advance of 
£4,340 lOs. 8d. was authorised or made by these defen- 
dants or by any of them carelessly or negligently or with 
full or any knowledge or that it was the fact that the said 
Samuel Grimley was in default in respect of all or any 
previous advances made by the plaintinstohim or that he 
had paid no interest whatever or had faUed to pay an^ 
interest in respect of the sums or any of the sums previ- 
ously advanced to him on the security in respect of which 
the said further advance was authorised or otherwise. 

41. These defendants deny that the said advance of 
£4,340 10s. 8d. or that any part thereof was not made 
bona fde for the benefit of the plaintiffs or that it was 
made to enable the said Samuel Grimley to pay the same 
or any part thereof to the said bank or that he forthwith 
or at all or with the knowledge or approbation of these 
defendants or any of them or otherwise paid the same or 
any part thereof to the said bank accordingly or other- 
wise. 

42. These defendants deny that they or any of them at 
the time of the making of the said advance of £4,340 lOs. 
8d. or at all knew or that it was the fact that the said 
Samuel Grimley was largely or at all indebted to other 
persons than the plaintins or that these defendants or any 
of them knew or with the exercise of reasonable or any 
amount of care might have known or that it was the fact 
that the security given to the plaintiffs was wholly or at 
all insufficient to secure the repayment of the money then 
already advanced thereon exclusive of the said £4,340 IDs. 
8d. or otherwise. 

43. These defendants deny that the further sum of 
£1,000 in the thirtieth paragraph of the Statement of 
Claim mentioned was advanced or lent by these defen- 
dants. 

44. On or about the 12th day of Februanr 1886 a further 
sum of £1,000 was advanced and lent by the said board to 
the said Samuel Grimley upon the security of a bill of 
sale over certain bullock teams and other property therein 
mentioned and of certain promissory notes amounting in 
the whole to £1 ,458 4s. and endorsed and delivered by the 
said Samuel Grimley to the plaintiffs and also upon the 
security of all other properties for the time being neld by 
the plaintiffs in respect of all other moneys due or to be- 
come due to them from the said Samuel Grimley. 

45. These defendants deny that the said sum of £1,000 
or that any part thereof was not advanced bona fide for 
the benefit of the plaintiffs or that the same or any part 
thereof was advanced for the benefit of the said bank or 
in order that it or any part thereof mi^ht be paid by the 
said Samuel Grimley to the said bank m discharge or part 
discharge of a debt due by him to the said bank or otner- 
wise or that it or any part thereof was in fact so paid with 
the knowledge or approbation of these defendants or any 
of them or otherwise or that these defendants or any of 
them did not exercise reasonable or the greatest care in 
advancing the said sum or otherwise or knew or ought to 
have known or that it was the fact that the said security 
upon which the said sum was advanced was grossly or at 
aU insufficient or that at the time of the said advance the 
said Samuel Grimley was unable to meet his engagements 



or any of his engagements or pay his debts or any of his 
debts as they became due. 

46. These defendants deny that the further loan of 
£3,000 in the thirty-second paragraph in the Statement of 
Claim mentioned was authorised or granted by these 
defendants and they deny that the same or any other sum 
was ever granted for the purpose alleged or otherwise of 
enabling the said Samuel Grimley to pay off all or any 
liabilities then due by him and not fuUy secured other 
than his liability to the plaintiffs in respect of the various 
or any of the sums of money in the Statement of ClaiiD 
alleged or otherwise or that the same was granted upon 
the condition that the said Samuel Grimley should execute 
in favor of the plaintiffs as security therefor a second or 
any mortgage of the South Brisbaine land in the thirty- 
second paragraph of the Statement of Claim mentioned or 
any other land whatsoever. 

47. These defendants deny that the said sum of £3,000 
or any other sum was ever advanced by these defendants. 

48. In or about the month of January 1887 a further 
advance of £3,000 was authorised and made by the said 
board to the said Samuel Grimley upon the security of 
the various properties for the time being held by the 

Slaintiffs as security for all other moneys due or to become 
ue to them from the said Samuel Grimley and as to 
£1,000 part of the said £3,000 upon the further security 
of a second mortga(;e over the said South Brisbane land. 

49. These defendants deny that they or any of them at 
the time the said advance of £3,000 was made or at all 
knew or that it was the fact that the said sum was insuffi- 
cient to satisfy or pay the liabilities of the said Samuel 
Grimley to any persons or person other than the plaintiffs 
and not fully secured or that they or any of them knew 
or that it was the fact that notwithstanding the said 
advance the said Samuel Grimley would still continue 
indebted to the said bank in a large or any sum besides 
liabilities to a large or amy amount to any other person or 
persons or otherwise. 

50. These defendants deny that they or any of them 
were guilty of gross or any negligence in or about the 
making of the said advance or otherwise or that they or 
any of them did not use reasonable or the greatest care to 
protect the plaintiffs from loss in or about the making of 
the said advance or otherwise or did not in the making 
thereof or otherwise consider the interest of the plaintiffs. 

51. These defendants deny that on the 14th day of 
December 1887 or at any other time they consented to the 
release of the said last-mentioned mortgage or that they 
released the same or that the same was released in onier 
to enable the said Samuel Grimley to execute a second or 
any mortgage over the said South Brisbane land or any 
part thereof to the defendant Sir Arthur Hunter Palmer 
or any other person or persons to secure £2,000 or any 
other sum then or otherwise lent to the said Samuel 
Grimley or that they or any of them consented to release 
or released the said mortgage upon an undertaking by 
the said Samuel Grimley to execute a third or any mort- 
gage of the said South Brisbane land or of any part thereof 
in favor of the plaintiffs. 

62. These defendants say that on or about the 1 4th day 
of December 1887 a release of the said last-mentioned 
mortgage was executed by the authority of the said board 
upon payment to the plaintiffs of the said sum of £1,000 
by the said Samuel Grimley. 

53. These defendants deny that the said release was 
not made in the interest of the plaintiffii or that the same 
was made to enable the said Samuel Grimley to raise the 
said sum of £2,000 or any other sum on the security^ 
the said South Brisbane land or otherwise or that £1,000 
of the said sum of £2,000 or any other amount was to go 
or did go to the plaintiffs in consideration of tiie release. 

54. These defendants deny that the said release was 
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aiade by the laid defendants or by any of them negligently 
or without reasonable or the greatest care or that by 
reason thereof or otherwise the pUintiffii were deprived of 
a vjJuable or any security of the value of £4,000 and up- 
wards or any other value or that the plaintiflFs have lost 
the benefit which they would have derived or that they 
vould have derived any benefit from retaining the said 
secarity or that the plaintiffs have been otherwise damui- 
tied howsoever. 

05. The defendants admit that they never obtained a 
third mortgage over the said South Brisbane land but they 
deny that the said Samuel Grimlev has since or at all sold 
the equity of redemption therein for £2«000 or any other 
sam or that he received or applied the same or any part 
thereof for his own benefit. 

06. These defendants deny that the advance of £1,000 
in tbe fortieth paragraph of the Statement of Claim men- 
tiooed was made by the defendants and say that the same 
*» made by the said board upon the security of the 
virioas properties for the time bemg held by the plaintiffs 
^ scanty for all other moneys due or to become due to 
um from the said Samuel Grimley. 

ol. These defendants deny that the said last-mentioned 
Kltance was made by them or by any of them carelessly 
nr Degligently or without reasonable or the greatest care 
>>r that they or any of them knew or ought to have known 
or if they had need reasonable or any amount of care or 
otherwise could or would have known or that it was the 
fact that the only effect of the said advance was to increase 
f^y that sum and the interest thereon or otherwise the 
amount of the plaintifiiB* alleged loss in respect of the deal- 
u)^ with or advances made by them or any of them to the 
&*«d Samuel Grimley or otherwise. 

oS. These defendants say that the plaintiffs and their 
Undon directors at all times and with full knowledge of 
all material facta approved of and acquiesced in the actions 
ind dealings of the said board in relation to the advances 
wd each and every of the advances made by the plaintiffs 
to the said Samuel Grimley amd otherwise in retation to 
the premises. 

59. The advances hereinbefore mentioned were and 
each and every of them was authorised and made by the 
^d board to the said Samuel Grimley in the belief and 
foil confidence that the securities therefor were and that 
^h and every of them was a sound and sufficient security 
for the moneys respectively advanced thereon and the 
Kaid advances were and each and every of them was 
^uthoiised and made by the said board as aforesaid and in 
^ other respecta the said board acted in relation to the 
premises bona fidt and to the best of their judgment and 
^ility in the exercise of their powers as such directors as 
aforesaid in the interest and for the benefit of the plaintiffs 
and not otherwise howsoever. 

<K). These defendants deny that except as in the forty- 
second paragraph of the Statement of Claim alleged no 
pirt of the sums advanced by the plaintiffs to the said 
"^amael Grimley has been repaid or that any part thereof 
^ not been repaid to the plaintlffis or that except as 
^erein alleged no interest has been paid or that any 
interest has not been paid to the plaintiffs in respect of 
the sums or any of the sums advanced or lent to the said 
i^mael Grimley as in the Statement of Claim alleged or 
{'tberwiae or that the sum of £66,264 8s. 2d. in the forty- 
%<^nd paragraph of the Statement of Claim mentioned or 
^y other sum is now due or owing from the said Samuel 
|>nmiey in respect of the money so advanced to him and 
mterest thereon or at all. 

61. These defendants deny that the said securities or 
foy of them have always be^ or aie now grossly or at all 
insufficient or inadequate to secure the advances or any of 
the advances made upon them as in the forty-third para- 
graph of the Statement of Claim alleged or at all 



Builedge, on behalf of Grimley, offered to con- 
sent to judgment against him for an account to 
be taken of what, if any, amount may be found 
to be due by him to the plaintiffs, and for judg- 
ment for such amount as on the taking 'of such 
account may be found to be due. 

mt 

Lillejf refused the ofEer, and proceeded to state 
the case to the jury. 

AH the material facts will be found in the judg- 
ment and findings of His Honor The Chief Justice, 
and also in the judgment of the Pull Court, both 
of which are prmted in supplements to be supplied 
with the April number 

On the liability of directors, Lilley quoted 
Leedn JEttate, Building and Investment Co. v. 
Shepherd, 36 Ch. D., 787 ; In re Faure Mectric 
Accumulator Co,, 40 Ch. D., 141 ; The Sheffield 
and South Yorkshire Permanent Building Society 
V. Aizlewood, 44 Ch. D., 412 ; Learoyd y. White- 
ley, 12 App. Ca., 727 ; Knox t. McKinnon, 13 
App. Ca., 753 : Bae v. Meek, 14 App. Ca., 558. 

Evidence was then led for the plaintiff company, 
and the case in chief on their behalf closed on 
Friday, 11th December, 1891. 

Feez, on behalf of Grimley : I do not propose 
to open my case to the jury, or to call any 
evidence. 

Byrnes, S.O., opened on behalf of the defen- 
dants other than Grimley, and after Shand had 
tendered some documents on behalf of defendants 
other than Grimley, the trial was, on the 15th 
December, 1891, adjourned by consent of parties 
until the 15th February, 1892. 

On the 15th February, 1892, the case was re- 
sumed, and evidence called on behalf of the defen- 
dants, and case closed on their behalf on Wednes- 
day, 23rd March, 1892. 

Lilley called evidence in reply. 

Byrnes : Evidence in rebuttal must bo strictly 
in rebuttal. Bees v. Smith, 2 Starkey, 30; Roe 
V. Day, 7 C. & P., 705 ; Jacobs v. Tarlton, 11 Q.B., 
421. 

Power followed. 

Lilley : It is admissible. Boscoe (last edition), 
p. 273 ; J^icol V. Boioer, 16 Q.B., 805. 

Byrnes, S. G., in reply. 

Lillet, C.J. : It is in my discretion, but the 
evidence is not strictly in rebuttal ; it is to value ; 
and I should by admitting it now re-open one 
branch of the case. 

Witness withdrawn and further evidence in 
reply giyen. 

Lilley then applied for leave to amend the 
Statement of Claim by certain stated amendments, 
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PROPOSED AMENDMENTS. 



13. Insert the word *' conditional " in the sixth line of 
the Statement of Claim after the word "as" and before 
the word *' selectiona." 
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13a. The said lands in paragraphs 9 10 and 11 hereof 
mentioned were not applied for by way of conditional 
purchEiae by the persons applying for the same respectively 
for the bona fide use or occupation or benefit of the said 
applicants or any of them in their or any or either of their 
own proper persons but as servants or agents of or as 
trustees for tne said Sir Joshua Peter Bell or as servants 
or agents of or as trustees for the said firm of Bell & Sons. 

13d. The said persons so selecting the said lands as 
aforesaid had entered into agreements express or implied 
to permit the said Sir Joshua Peter Bell or the said firm 
of Bell k, Sons to acquire the said lands by purchase. 

13c. The said persons so selecting the said lands as 
aforesaid had entered into agreements express or implied 
to transfer the same to the said Sir Joshua Peter Bell or 
the said firm of Bell & Sons or to permit the said Sir 
Joshua Peter Bell or the said firm of Bell k Sons to other- 
wise acquire the said lands. 

13d. After the death of the said Sir Joshua Peter Bell 
which took place in the month of December 1881 the said 
several persons selecting the said lands did not use or 
occupy the same honufidt for their or either of their o¥m 
use or occupation or benefit but as the servants or agents 
of or as trustees for the said Samuel Grimley or as servants 
or agents of or as trustees for the said firm of Bell & Sons 
and each and every of the said persons were in respect of 
the said lands selected by them the servants or agents of 
or trustees for the said Samuel Grimley or the servants or 
agents of or trustees for the said firm of Bell k Sons. 

Ide. After the death of the said Sir Joshua Peter Bell 
as aforesaid the said several persons selecting the said 
lands had entered into agreements express or implied to 
permit the said Samuel Grimley or the said firm of Bell 
k Sons to acquire such lands by purchase. 

13f. After the death of the said Sir Joshua Peter Bell 
as aforesaid the said several persons selecting the said 
lands had entered into agreements express or implied to 
permit the said Samuel Grimley or the said firm of Bell k 
Sons to otherwise acquire the said lamda 

13g. The said 12,778 acres of land in paragraphs 9 10 
and 11 hereof mentioned were at the times in the said 
paragraphs respectively mentioned comprised in conditional 
selections und!er the provisions of the Act aforesaid in 
respect of which the condition of occupation had not been 
fulfilled in accordance with the provisions of the said Act 
and in respect of which no Deeds of Grant for an estate in 
fee simple had been issued by the Crown. 

19a. The said 3,144 acres of land in paragraph 19 hereof 
mentioned were at the times in the said paragraph men- 
tioned comprised in a conditional selection under the pro- 
visions of the Act aforesaid in respect of which the 
condition of occupation had not been fulfilled in accordance 
with the provisions of the said Act and in respect of which 
no Deeds of Grant for an estate in fee simple had been 
issued by the Crown. 

Lilley, in support of application for amendment, 
referred to Order XXV 11^ r. 1; Harding, -4. J^ O., 
p. 596 ; Tildeilev v. Harper, 10 Ch. D., 393 ; Kurtz 
▼. Spenee, 36 Ch. D., 770 ; Shickle and others v. 
Lawrence and another y 2 Times L.H., 776 ; JEcklin 
y. Little^ 84 Sol. J., 546 ; Australian Steam Navi- 
gation Company y. Howard Smith Jjf Sons^ 14 App. 
Ca., 318 ; Bidiny v. Hawkins, 14 P.D., 56. 

JFeez for defendant G-rimley : Amendments are 
irrelevant; if the amendments are allowed it should 
only be on condition that plaintiff company pay 
all costs to date, and in any event pay the costs of 
the day. I wish for an adjournment. 

Byrnes, S. O , applied for adjournment. 



Lilley : I have no objection to the adjournment, 
but I oDJect to pay any costs. 

By request the trial was accordingly adjourned 
until Monday, 28th March, for consideration and 
hearing. 

Feez on behalf of defendant Grimley : Amend- 
ments should not be allowed inasmuch as they are 
embarrassing. They are not particular, and they 
are not definite. Amendments also are immaterial 
and irrelevant Further, they merely rest on a 
technical point and cannot be made. If plaintifi 
company now had another case they should brina 
it in the proper way ; that is : by a separate action. 
There is only one possible way in which the defen- 
dants can be compensated ; that is : that all the 
costs up to date be paid by the plaintiffs, and that 
such adjournment as may seem necessary to defen- 
dants to meet the proposed amendments be granted. 
I submit the present issues should be settled, and 
the new issues be made the subject of another 
action on the several objections raised. Clarapeile 
V. The Commercial Union AssociatioUy 32 W.K , 
262 ; Stewart v. Northern Metropolitan Tramway 
Company, 16 Q.B.D., 556; Attorney- General v. 
Simpson, 1 Q.L J,, 19 ; Moss v. Malings, 33 Ch. 
D., 603 ; Wood v. Durham, 21 Q.B.D., 501 ; Lei'f:r 
V. Goodwin, W.N. (1887), p. 107 ; Collette v. 
Goode, 7 Ch. D., 847 ; Udevan v. Cohen, 41 Ch. 
D., 563 ; Hipgrave v. Case, 28 Ch. D., 356, were 
cited. 

Byrnes, S.G., on behalf of defendants other 
than Grimley: Application is extravagant. Ameiui- 
ments cannot be allowed when they do irremediable 
injustice. Here plaintiffs can still bring an action. 
Amendments have been allowed where the point 
was a concise one, but here the action is one of 
fraud ; as appears by the writ negligence and mal- 
feasance are charged. And in actions of fraud 
the Court is chary in making amendments. Plead- 
ings should be framed with exactitude. Bacy v. 
Garrett, 7 Ch. D. , 489. The Court would be clmrj 
in allowing amendments which would make the 
case different from that which the defendant .s 
came into Court to meet. Simons v. City Bank 
and others, 2 Times L.K., 330. There is nothing 
in the pleadings to show the case brought against 
us. The charge in the first place was that the 
securities advanced upon were insufficient ; the 
present charge is that there are no securities 
whatever. The allegation now is that the lands in 
question were * dummied,' but the Crown Grant 
having issued, and the plaintiff company being 
registered mortgagees, no question as to the secu- 
rity of the title to these lands can be litigated 
between the plaintiff company and anybody else 
except the Crown. If a decision should be given 
that, because lands had been once dummied they 
might be resumed no matter what stages they had 
passed through, it would lead to an unsettlement 
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of titles that would be absolutely disaatrous. 
LiLLKT, C.J. : My JudgmeDt would not bind the 
Crown. As far as I can see there would be no 
unsettlemeut of title, but I am not giving any 
poRitire opinion on the matter. My intention in 
making any reservation is to give the utmost 
opportunity to the defendants to stand right in 
law and in point of justice.] The application is 
not made bona Jlde, affecting as it does many of 
plaintiffs* own titles. If the amendments are 
granted all the costs should be paid up to date to 
defendants ; that is : the costs since the trial 
beijan. 
Potoer followed. 

Lilley in reply : I opened the case of dummy- 
ing from the first. Allegations of dummying are 
contained in the 14th paragraph of the Statement 
(if Claim. As far as time was concerned, applica- 
tion for the amendments could not have been 
made earlier. As to their being irrelevant, they 
^0 to the very root of the matter and bring up for 
decision whether the lands advanced upon had no 
title, or what sort of title they had. There is a 
similar case which went to the Privy Council, 
Tooth V. JPawer, 1891, A pp. Ca. 284. 

Lillet, C.J.: I allow the amendments. Fresh 
copy of the plaintiffs* amended pleadings to be 
delivered to the defendants. Leave to defendants 
to plead, usual time allowed, and plaintiffs to reply 
within usual time. All questions of costs reserved 
for the judge. Beserve also question of further 
adjournment if asked for by defendants in Cham- 
bers after the close of the pletidings by joinder of 
issue, such joinder to be made in due time. After 
the pleadings, adjourn to a day of which four clear 
days* notice is to be given to the judge, the oppo- 
site party, and the sheriff who is to call the jury. 
On the 1st April, 1892, summonses were taken 
out by the defendant Grimley, and by the defen- 
dants other than G-rimley, to have the paragraphs 
13a, 13b, 13c, 13d, 13e, 13f, 13g, and 19a in the 
Ee-amended Statement of Claim in this action 
iitruck out as tending to prejudice and embarrass, 
and as tending to delay the fair trial of this action. 
This summons was heard by His Honor The Chief 
Justice in Chambers on the 4th day of April, 
1892. 

Lilley^ Wool cock with him, for the plaintiff 
company. 
Ffcz, for defendant Grimley 
Power ^ for the defendants other than Grimley. 
LiUcjif : I have a preliminary objection to take 
to your Honor hearing this summons on the 
ground that the subject matter is res judicata^ and 
has been decided in Court. Defendants cannot 
appeal from your Honor in Court to your Honor 
in Chambers. If they wish to appeal they must 
go to the Full Court at the concluBion of the case. 
Feez : The objection which has been raised was 



argued by me and by counsel for the other defen- 
dants, but I was not under the impression that the 
question of the pleadings being embarrassing had 
been decided, because leave has been given to the 
defendants to plead, which I submit includes an 
application of this nature. The plaintiffs allege 
that the selectors were either the agents, servants, 
or trustees for the Bells, or Sir Joshua Peter Bell, 
or Bell & Sons ; or that they were the servants of 
Grimley, or the firm of Bell Sl Sons. The defen- 
dants want to know what the plaintiffs particularly 
allege. If it is decided that tne pleadings are not 
embarrassing, of course the defendants have no 
right here ; we cannot appeal from your Honor to 
your Honor. 

Lillet, C.J. : That is a new point. The judge 
who has the hearing of the case has the whole 
thing in his hands. So far as this is concerned I 
do not think the preliminary objection stands in 
the way. The difficulty would be whether you 
could go to the Full Court during the trial. 1 do 
not think you could. If you have the right to go 
to the Full Court and object to any or every order 
made by the judge in the course of the trial there 
would be no end to the proceedings. If the 
plaintiffs were richer than the defendants they 
could exhaust the defendants, or vice versa, and 
the case would never get to the jury. There is no 
disguising the fact that the costs allowed by the 
judge do not always compensate the party tor all 
the expense he has been put to. It is certain a 
rich man could exhaust a poor man in litigation if 
he could appeal from any order made by a judge 
in the trial. The only question is whether by 
suggestion or rehearing I could not put you in a 
safe position. I think you should be allowed to 
bring this matter to a final hearing. I would sug- 
gest that the pleadings be split into three para- 
graphs, but I cannot stop the plaintiffs from 
including the three in one paragraph. I will 
suggest that if Mr. Feez assures me that he feels 
embarrassed. How will it embarrass the fair trial 
of the case ? No doubt I decided the relevancy of 
the amendments at the hearing. I do not think 
the defendants will be prejudiced. I wish it to be 
distinctly understood that I express no opinion at 
all. I do not allow the amendments to be made 
in any form which will prejudice the other side. 
No expression from me must be construed into an 
opinion, and I hope it will not be. 

Feez : What Mr. Lilley says is the strongest 
argument against the amendments being allowed 
to stand in the form that they were in at present. 
He says he intends to rely on the evidence given 
in the trial. 

Lillet, C.J. : I would not bind either side to 
that. The defendants must be allowed to fight 
these amendments with ample discretion with 
reasonable legal evidence. I am not going to tie 
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the defendants down. I allowed the amendments 
because I thought it was my duty to do so, and I 
wish to see the defendants in a fair position to 
meet them, and to compensate them for any loss 
they may have sustained by the amendments not 
being put on the record earlier. 

Power : Paragraph 13b is most vague and em- 
barrassing. If Mr. Lilley relied upon a written 
agreement that should be stated. The paragraph 
alleged that a certain agreement, express or im- 
plied, existed between Sir Joshua Peter Bell, or 
Bell & Sons, or other parties to which the defen- 
dants were strangers. How then could they meet 
the allegation ? A note should be given of the 
agrrement, where it was entered into, and in what 
year. 

Lilley : That is immaterial to me. All that is 
necessary for me is to show that the agreement was 
made, and that the defendants knew of it before 
they made an advance. 

Power : Suppose an agreement in writing is set 
out and the defendants prove it is a forgery? 
They might have to go to England to prove it. 
Lillet, C.J. : I will give you leave to do any- 
;hing that I think just in* the way of getting 
evidence. That must be distinctly understood. 
It has always been my practice to get all the 
information aiid evidence I can in every case, and 
I make no exception in favour of anyone.] That 
would involve continued adjouftiments. [Lillet, 
C.J. : No. Here you must remember the position 
of the plaintilEs. The plaintiffs are dealing with 
persons who were then agents, or whatever they 
call them, and the information respecting them is 
peculiar, and may not be addressed to the witnesses 
themselves. The plaintiffs' counsel says that he 
has got something out, and he now wishes to make 
a clearer allegation. Upon that I say, " You may 
make that aUegation, but you must make it as 
clear as you can. It must not be such as to em- 
barrass, or injure, or prejudice the defendants; 
but when that allegation has been sufficiently made 
I will give leave to get further evidence." There 
was a commission at home, and that got further 
evidence, and now, if a new commission is granted, 
I am prepared to give both parties leave to send 
the amendments home. Nothing fairer can be 
done. I do not think the date of the agreement, 
if it were made at anv time, would be material. 
The real question is whether you are likely to be 
embarrassed in your defence. It does not matter 
in which of these characters — of servants, trustees, 
or agents — the persons taking up these lands are 
described. The material matter is whether they 
were engaged as alleged. If the defendants will 
be embarrassed in putting in proof, of course the 
amendments ought to be altered.] 

Lilley : The time is utterly immaterial so long 
as it was before the time of the actual advance on 



the title. [Lillet, C.J. : I think that is enough. 
I cannot see that the defendants are embarrassed 
at all. It would not have embarrassed me in 
pleading. I do not think, looking at the matter 
at present, that the defendants would be embar- 
rassed ; and, therefore, I cannot say that I ought 
to strike out anything. The whole of these 
amendments are open to an ultimate appeal after 
the trial. Therefore I can make no special order] 

After argument on costs, 

Lillet, C.J. : Dismiss the application with coBt> 
against the defendants other than Grimley. 1 
allow no costs against the defendant Grimley. 

The hearing was resumed on Monday, 9th May. 
1892, and evidence caUed on the amendments, and 
the case in reply closed. 

Power addressed the jury and quoted Turquand 
V. Marshall, 4 Ch., App. 376; In re Forest of 
Dean Coal Mining Co.^ 10 Ch.D., 450 ; Overend, 
Chirney Sf Co. v. Gihh^ L,R. 5, H.L. 4S4. 

Lilley followed, and quoted Ashhury v. Waits, 
30 Ch.D., 377 ; De Bussche v. Alt, 8 Ch.D., 287 ; 
Directors of Central Railway Co. of Venezuela v. 
Kisch, L.R. 2, H.L. 99 ; Bennett v. Colley, 2 
M. & K., 225 ; Life Association of Scotland v. 
Siddall, 3 De &., F. & J. 58. 

Lillet, C. J., then handed a copy of the follow- 
ing reservations to counsel : — 

RESERVATIONS BEFORE SUMMING UP. 

1. At the beginning of the trial of isaues of fact I in- 
timated to the leading counsel for the plaintiffs and 
defendants respectively that I was sitting to take the 
evidence as the Jud^e dealing with the whole cause &.< 
well as Judge with a jury on questions of fact so that in 
any event there would be no rehearing of the evidence or 
new trial in the Court of first instance below. 

2. The following questions of fact are submitted to the 
jury — the whole of tne issues of law and fact being merely 
reserved for the Judge at the further and final hearing of 
the cause and for the Fnll Court and Courts of Appeal 
(if necessary) I reserve ^Iso all questions of the adiniBsi- 
bilitv or rejection of evidence (if necessary) for the Judge 
on the final hearing below and all powers of amendnicut:» 
to adopt the final judgment to the case actually proved so 
that the very right may be done. 

The following was added at the request of 

Byrnes, S.Q-., and by consent of His Honour The 

Chief Justice : — 
On the first reservation I wish to point out — 

1. The intimation with regard to this reservation was 
made not at the beginning oi the trial of the issues but 
some five days afterward as well as I remember. 

2. The intimation was made to the leading counsel for 
the plaintiffs and the defendants other than Grimley only. 

3. These counsel were called up to the Bench and the 
intimation made to them privately by the Judge. 1 
always treated the intimation as a private communication 
and in fact I never mentioned it to the counsel engaged 
in the cause until the Judge handed the reservations some 
considerable time afterward to the various counsel I 
told the Judge at the time that I would communicate tlie 
matter to nobody but Mr. Graham Hart of Meesieun 
Hart and Flower Solicitors for the defendants I did not 
communicate it to anybody else and Mr. Hart informs me 
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he mentioned it to nobody regarding the matter as strictly 
private. 

4. The intimation was that in view of the probable 
duration of the trial and the consequent labour to judge 
and the counsel concerned the Judge was reluctant to 
have to try the case o^er again in any event and in case 
the jury disagreed or one of them died his idea was to find 
the facts himself To this course I objected at the time. 

LiLLKY, C.J., then summed up to the jury, who 
retired on Thursday, 19th May, 1892, and returned 
on Saturday evening, the 21 st May, 1892, when 
they intinuited that they had agreed as far as they 
were likely to. Lillet, C J., read out the 
answers, again made the reservationH before men- 
tioned, and adjourned the further hearing of the 
cause and motion for judgment until the end of 
the Civil Sittings then approaching. The issues 
left to the jury, with the answers thereto by the 
jury, will oe found in the supplement supplied 
herewith 

The further hearing came on before Lillky, 
C J., alone, on Monday, 18th July, 1892. 

Lilley : I move for judgment for the plaintiffs. 

The facts show clearly that these loans were 
made to Mr. Grimley for Bell and Sons. That 
is shown by the following facts. 

Byrnes, S.G. : If your Honour pleases, at this 
period I object to my friend pursuing this course. 
He is really going behind the findings of the jury 
on the motion for judgment. The usual course is 
to take the findings of the jury and either side 
moves for judgment on them. [Lillet, CJ. : I 
am going to hear the whole of the case. I do not 
know about the demurrer, but 1 am going to hear 
the whole case and consider the findings of jury 
at the same time. There will be two divisions of 
the case. First, the hearing of the whole case as 
Judge ; and second, the consideration of the 
findings of the jury. Then if the demurrers are 
to be argued 1 shall consider both the law and 
the facts on them as well. That is the course I 
propose to take.] Your Honour has reserved 
leave to me to argue this question particularly. I 
understand my friend is going to ask your Honour 
to reverse the findings of the jury. [Lilley, C.J. : 
I have reserved leave to you to argue everything. 
The whole of the case is open here to both parties 
for argument upon every point that arose during 
the tnal. That is the course I propose to take. 
It is of course open to question by the courts 
above.] Probably now would be the most 
convenient time before my friend goes into the 
whole matter. [Lillet, C.J. : It might be that 
he has no right to go into the whole question.] 
The question arises as to whether your Honour 
can do it and whether your Honour should do it. 
[Lillet, C.J. : Whether 1 should do it is a 
matter for serious consideration afterwards, but 
whether I can do it is a matter for argument. It 
is now only a question what is a convenient time.] 



Lilley : I am prepared to argue it now. So far 
I have the reservations. After I have gone shortly 
through the case I intend to ask your Honour to 
reverse some of the findings. I submit that in any 
case on part of the findings I am entitled to 
judgment. 

ByrneSy 8. G. : My friend is in possession of the 
court. The ordinary course is to move on the 
findings, but my friend is asking the Judge to go 
behind the findings. I submit he should show 
some foundation for an application of that sort. 
I am prepared to start if necessary. [Lillet, C.J. : 
I do not care who begins, but • if it is necessary 
for me to say who shall begin I shall have to 
decide. A s the plaintiff ordinarily claims judgment 
on the whole case he should begin. I am acting 
upon my reservations, and I do not mean to reverse 
them unless, of course, I see very good reasons for 
doing so. I am acting upon the line I have 
followed right through the case. I am going to 
hear the whole of the case. Ordinarily the plaintiff 
begins. He claims judgment on the whole case, 
and I give him leave to go into the whole case and 
findings, and I will allow the defendants to do the 
same. 1 will hear the whole of the case in any 
division you like on the facts. and on the law. 1 
will hear you twice over — on the law as applied to 
the facts, and on the law as a dry abstract question. 
I do not know that I can intimnte more clearly the 
course I intend to allow you to take. After I 
have heard everything I will reserve my judgment 
and very probably put it in writing.] 

Lilley: I am arguing at present with the 
reservations in view, taking for granted that your 
Honour had power to make those reservations, and 
that your Honour, if you see fit to do so, will act 
upon them. If your Honour acts upon them the 
plaintiffs are entitled to judgment on the whole 
case, and if your Honour does not act upon them 
they are entitled to judgment on part of the case. 

Byrnes, S.G.: AVe are not going to argue the 
question of facts at all. [Lillet, C.J. : That is 
a matter for you. I am not going to direct or 
bother myself. You will take the course which 
you think best. I give both sides opportunity to 
be heard fully. That must be understood. Of 
course, I have heard you both on the facts before.] 

Lilley : I submit that your Honour will act on 
the reservations, and if your Honour thinks 
proper, having regard to the whole of the 
evidence, will review thetindingsof the jury. Power 
was given to do that by sections 7 and 15 of the 
Judicature Act, and by order 39, rule 2. Armstrong 
V. Armstrong, 3 M. and K., 45, 62, 68 ; Morrison 
V. Barrow^ 1 De G., P. & J., p. 633 ; Brown v. 
McGlintock, L.R. 6, H.L., p. 456 ; Simpson v. 
Hollander, L.E. 1, H.L., p 315; O'Connor y. 
Malone, 6 C. and P., 572 ; Fulton v. Andrew 
L.R, 7, H.L., p. 449 ; Macrae v. Holdsworth, 1 
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W.E., p. 489. As the agreement for the advaDces 
was made during the period that the selections 
were conditional selections, and before the 
certificate of fulfilment of conditions had been 
issued, that agreement under the 2l8t section of 
the Crown Lands Alienation Act of 1876 was 
illegal. Any security piven in pursuance of it was 
also illegal and Yoid, and for that reason the 
defendants were liable. Barton v. Muir, L.R. 6, 
P.C, p. 134; and Tooth v. Fower, L.K , 1891, 
App. Oa., p. 284. These selections at the time 
that the agreements for the loan were entered into, 
on the 2nd November, were conditional selections, 
and the certificate of fulfilment of conditions had 
not been issued for one of them, and the selectors 
were conditionally occupying them. That agree- 
ment was therefore made and entered into during 
the conditional occupation, and was consequently 
an illegal transaction. Graeme v. Wrought on y24i 
L.J., N.S., Exch. 265 ; Clay v. Ray, 17 O.B.,N.S., 
p. 188 ; Gannan v. Bryce, 3 B. and Aid., p. 179; 
Shaw V. Benson, 11 Q.B.D., 573 ; Howat v. 
Serrick, 7 Vic. L.R.L., p. 79 ; Chambers v. Chambers, 
2 Yic. L.Er., Eq., 179 ; Commercial Bank v. Carson, 
6 V^ic. L.R., Law, p. 310 ; Plant v. Johnson, 7 
Vic. L.R., Law, p. 457. With regard to the South 
Brisbane transaction, on defendants' own evidence 
it cannot stand. It was simply a donation to the 
other creditors at the expense of the company. 
If there was no power to review the finding of the 
jury in regard to that the matter would have to be 
retried. No court would hold that in making an 
advance of that sort the defendant* exercised 
reasonable care. On the authority of In re Faure 
Electric Company, 40 Ch. Div., p. 141, it was not 
necessary to show that they were guilty of gross 
carelessness in order to make them liable. The 
jury have not found acquiescence on the part of 
the London board. Acquiescence could only be 
established where there was full knowledge. 
Vivian v. Vivian, 30 Beav., p. 65. And as the 
London board had not full knowledge of many 
material facts they could not be held to have 
acquiesced. I submit I am entitled to the fol- 
lowing relief: — As against Grimley: That an 
account should be taken of all sums advanced to 
him from 2nd November, 1882, and interest thereon 
from the respective dates of the advances at the 
rates mentioned in respect of the security up to 
the judgment ; that an account should be taken of 
all moneys paid by defendant Grimley to the 
plaintiffs and of all moneys received by the 
plaintiffs for or on his account ; and that Grimley 
might be ordered to pay the balance found due on 
taking this account and the costs in the action. 
Against the defendants other than Grimley : if 
the findings of the jury should not be followed, and 
the questions that were unanswered should be 
answered in plaintiffs' favour, judgment against aH 



the defendants other than Grimley in accordance 
with the relief claimed. Then if his Honour 
answered questions 11a to 11h in favour of the 
plaintiffs, and refused to follow ILf and 11g, 
judgment against all the defendants as follows:— 
The relief as claimed in the statement of claim 
in respect of the following advances: The 
£15,972 lOs. and interest, that was the first 
advance on the 12,778 acres; £3194 10a. and 
interiest, the second advance of Ss. on the 12,778 
acres ; and possibly (there being some doubt about 
it) the £4573 10s. and interest, the advance of 
£L 10s. an acre on the 3049 acres. The latter 
was on ireehold land, but was connected with the 
illegal transactions, and was part and parcel of 
those transactions. On the answers as tnev stand 
at present 1 am entitled to the same relief against 
all the defeudants except Mr. Hart on the selec- 
tion account. On the mill loans (on the answers 
as they stood) I submit I am entitled to judgment 
against all the defendants except Mr. Hart iu 
respect of the £7000 advance aud interest and 
the £2200 advance. Those were the first two mill 
advances which were made or agreed to be made 
before the mill lands were made freehold. I submit 
that as to the further sums there is some doubt 
because they were made after the mill lands were 
freehold, and they stand in the same position as 
the advance of £4573 lOs. on the 3049 acres. 
These were the £5600, £4340 lOs. 8d., £2000 
unpaid on the South Brisbane transaction, and 
the last £1000 advance. With respect to the 
costs against the defendants other than Grimley 
1 submit that is a matter for further consideratiou. 

Woolcock followed, and cited Byrne v. O^Cal- 
laghan, 9 A.L.T., 126 ; 13 V.L.R. (L.), 924 ; In 
re Morgan, 2 Ch, D., 72. 

Feez, for the defendant Grimley : The defendant 
is entitled to judgment. If the argument of my 
friend is good there must be judgment for Grimley. 
If the mortgages on which the plaintiffs are suing 
are illegal and void there can be no doubt whatever 
that no action can be brought against him upon 
them. These securities must be either good or 
bad. If the securities were held to be good, the 
defendants would be entitled to judgment, and 
Grimley would have to have judgment given 
against him in some shape or form. If they were 
held to be bad the covenant to repay would be 
illegal, and could not be enforced, and the company 
could not recover one penny against Grimley ; but 
if your Honour holds that the argument is not 
good, the judgment against him should be the same 
as he offered to submit to' before the trial, and just 
after it had begun — that was judgment for an 
account. [Lillet, C.J. : In any event it will be 
th'..t.] Plaintiffs should pay the whole of Grimley 's 
costs of the action. As to costs : Order 54, rule I. 
of the Judicature Act. Harris v. JPetherick, 1 
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QB.D., p. 611; Myers v. Financial News, 6 T.L. 
Reporta, p. 42; Booke v. Oasarnikow, 4 T.L. 
Reports, p. 669 ; and the cases referred to in the 
Annual Practice (1892), p. 986. 

Byrnes, S.G.: I also move for judgment for the 
defendants — that is the defendants other than 
G-rimley — ^with costs, on the findings of the jury, 
which one and all are in favour of defendants. 
Now, by the omission of the plaintiffs to ask the 
Judge to direct the jury to answer questions in a 
certain way on the ground that the evidence was 
all one way, how can they be heard before the 
court to say that the court must on the evidence find 
diametrically opposite to the jury ? Here they asked 
the Judge who presided at the trial practically to 
take on himseli the functions of the jury, the 
functions of the Court of Appeal, and functions 
even higher than the Court of Appeal, because as 
they had known the law to be laid down in 
Queensland by the Court of Appeal over and over 
again, the Court of Appeal would notintefere with 
the finding of the jury on the ground merely that 
the weight of the evidence was against the finding. 
Mr. Woolcock's contention went to show that a 
particular finding was against the weight of 
evidence. Even in the Court of Appeal, whatever 
nominal right the court might have to interfere on 
that ground, the Court of Appeal did not interfere 
on that ground. On this particular point — the 
importance the court attached to the finding of the 
jury — there is a case of your Honour's ? Gilchristy 
Watt and Co. v. Elliott, 3 Q.L J., p. 93. [Lillkt, 
CJ^. : There is a matter 1 may mention, if it is 
convenient, because it concerns y o ursel f . What is 
to be done with the demurrer ?J It was arranged 
that the argument on the demurrer should come 
on with the motion for judgment. [Lillet, C.J. : 
If I decide on the demurrer 1 do not sit in the Court 
of Appeal, but if I sit only on the law and the 
facts, it may be competent for me to sit on the the 
demurrer in the Court of Appeal afterwards — that 
is what I want to avoid.] The first case that was 
brought into court was that the defendants had 
dishonestly lent on securities that were of 
insufficient intrinsic value. Now if that part of 
the case had been abandoned, perhaps a di:fferent 
set of circumstances might arise ; but that part of 
the case had not been abandoned, because up to 
the last moment they persisted in asking for 
judgment against the defendant Grimley for 
covenants contained in these mortgages and bills 
of sale, of course recognising them as legal for the 
purpose. But the other part of the case having 
been persisted in, and the jury having found in 
favour of defendants on that part of the case, I 
submit that the Court of Appeal would give 
judgment on that part of the case which had been 
left to the jury and found by them, until this other 
matter which had come in incidentally had been 



finally dealt with. If this course would be 
followed by the Court of Appeal the Judge of the 
first instance will not accede to the request of the 
plaintiffs and answer the questions himself. I 
submit shortly that no person except the Crown, 
even assuming that the Crown could do it, can 
litigate the validity of a Crown grant, or of any 
title derivative therefrom, on the ground of their 
illegality. That can not be done in the absence of 
the Crown. The Crown is not represented here, 
and no application has been made by plaintiffs 
that the Crown should be added as a party to the 
action. That fact alone, coupled with the extra- 
ordinary and anomalous position taken up by a 
mortgagee pretending that he was anxious to 
invalidate his own securities, show that they have 
no bond fide desire to have this question litigated 
at all. Cumming v. Forrester, 2 J. and W., p. 
334. The only ground that can be taken up is 
that the Crown was deceived in its issue of the 
grant. If the Crown was not deceived the grant 
was good against the Crown and everyone else. If 
the plaintiffs had desired to make the Crown a 
party they could have applied to have the Attorney- 
General made a party ; but this litigation had gone 
on, and the Attorney- G-eneral had not been made a 
party. It is too late now to make him a party, 
unless the case be tried de novo. The United 
States V. Throgmorton, 98 U.S. Reports, Otto, vol. 
8, p. 61. The pleadings are defective, because 
they in no way allege that the G-ovemment was 
deceived in the issue of the grants. That was an 
essential part of the pleadings. The Attorney- 
General v. Saunderson, I Vic. Hep., Webb, 1870, 
p. 18. In this case the presumption should be the 
other way, especially as the Crown was in no way 
the complainant. The deeds brought forward were 
in form and substance the documents that should 
be found as the records of the issue of a perfectly 
legal deed of grant. The court was asked to 
presume that every one of the documents, including 
the deeds of grant, were simply not worth the 
paper they were written upon. The Court was 
also asked to presume that the sworn declarations 
of persons who were not parties to these proceed- 
ings, and who had had no opportunity of explaining 
anything or defending themselves, were simply a 
mass of perjury. Assuming, for the sake of 
argument, that there were certain irregularities 
and evasions of the Act in the completion of these 
titles on the evidence before the court, how was 
the court to know that the Crown, with full 
knowledge, had not waived its right to forfeit the 
selections? In that case the Crown could not 
afterwards set up any case to show that irregu- 
larities had been committed in the acquisition of 
those lands. That view was accepted in the cases 
of Davenport v. the Queen, L.E., 3 App. Ca., pp. 
115 and 129 ; and O'Shannassy v. Joachim, 1 App. 
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Ca., p. 82. If they had chosen to slander their 
own title, first on the question of intrinsic value 
and then on the question of title, they could not 
ask the defendants to pay the difference between 
the advances and the amount realised from the sale 
of the securities. If the plaintiff company had 
notice as to the dummying they must be taken to 
have acquiesced, and could not be hearti to 
complain of the acts of their local agents in that 
respect. If it was withm the scope of the authority 
of the local directors to lend money on '* dummying'* 
plaintiffs could not be heard to complain if their 
agents had simply acted within the scope of their 
instructions. If on the other hand the plaintiff 
company had no notice of this "dummying," if 
they lent money in ignorance of any such fact«, 
and if they got titles in their names, then they 
were innocent parties, and their securities could 
not be affected oy any knowledge or acts of their 
agents. An innocent person obtaining a security 
in innocence was protected. [Lillet, C.J : The 
question has not been litigated before. It raises 
an entirely new question — whether an innocent 
person having a Crown grant obtained by deceit 
would be protected. I laid down the equitable 
doctrine that he would, and I think I should hold 
to that. Of course my decision would be subject 
to review ] The question arose as to how far the 
notice or knowledge acquired by an agent who 
mixed himself up in fraudulent transactions 
outside the scope or his authority could be imputed 
to his principals. [Lillet, C.J. : Subsequent 
assent is equivalent to precedent command .] Then 
the question arose, was the company affected by 
notice of matters which its directors or agents had 
acquired outside of the business of the company 
altogether, or was it affected by frauds or partici- 
pation in frauds if privy to them or cognizant of 
them when such had been committed outside the 
scope of the authority of the agents ? I submit 
that the company is not bound by any such notice. 
If the doctrine of knowledge was applicable it 
would be applicable even if only one had 
knowledge. In re the Marseilles Mailway 
Extension Company^ L.R., 7 Chanc. App. Cases, 
pp. 161, 168, 169, 170 The authority quoted, and 
the fact that the plaintiff company had appointed 
solicitors in Queensland, and those solicitors in each 
case had certified that the titles were good and 
sufficient, show that any knowledge from which 
inference can be drawn that the defendants knew 
the contrary is not to be imputed to the solicitors 
of the plaintiff company. Sections had been 
quoted to show that if lands were acquired in 
contravention of the Act they were forfeit. If 
the Act was to be read in that way such forfeiture 
could only be affected after procedure in courts of 
law. Otherwise the Ministry of the day would 
practically be the judges of titles of every man 



in the land who took up land under this Act. 
Those sections were read as if the mere fact of the 
Crown being satisfied, or pretending to be satisfied 
— or a step further, someoue asking the court to 
assume that the Crown were satisfied — that lands 
acquired in contravention of the Act would at once 
render the land forfeited, and that, too, without 
any declaration by the Crown that they were 
forfeited. 1 submit that even if the Crown were 
a moving party towards having those srants 
revoked, the Crown could not do that without a 
proceedmg in the courts of the country. Neither 
section 21 nor 101 apply to any case in which a 
deed of grant had been issued by the Croi^n; 
they apply to cases in which the lands were in 
course of being made freehold, and before the 
deed of grant had been issued. If section 21 
provided the machinery for forfeiture, that section 
had gone because it had been repealed, though the 
rights were reserved. Plaintiffs instituted pro- 
ceedings without taking steps to add the person 
who might have a claim under the Act. The 
plaintiffs themselves had neither a claim nor a 
right to set the machinery for forfeiture in motion. 
An opportunity was afforded to bring the matter 
before the court and the jury, and they failed to 
satisfy the jury on the facts. On the authorities 
cited they must fail to satisfy your Honour on the 
law. No person can question or litigate the 
validity of those titles but the I'rown. The 
dummying question did not fall within the Judge's 
original intimation or reservation. The whole of 
the reasons for finding the facts on this part of 
the case had gone. It was entirely separable from 
and inconsistent with the major part of the case 
which was originally brought. The original case, 
which was still persisted in, proceeded on the 
allegation that the ^^fendants had lent money on 
securities intrinsically insufficient. The dummying 
part of the case suggested certain matters as facts, 
which, if true, plaintiffs said deprived their 
securities of any validity. When tne whole of 
the other part of the case had been agreed upon 
in favour of defendants it would be inequitable, I 
submit, to delay their judgment in order that 
some supplemental part or appendix to the case 
might be tried, which if really bondjide, could, he 
submitted, more profitably nave been tried on 
a separate action. Plaintiffs now ask your Honour 
to find facts on evidence that was obtained by false 
pretences. When these questions were asked of 
defendant Grimley they were objected to by 
counsel for defendants on the ground that they 
were irrelevant. It could not be pretended for 
one moment that they were relevant as the record 
then stood, and my learned friend pressed them 
then on the ground of credit. The evidence 
extorted in that way was attempted to be used in 
support of the amendments. Whatever might 
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hare been elicited in croBS-examination of the 
defendants was attempted to be used in the same 
way. That eridence, which was of the most vague 
and flimsy character, was practically the only 
eridenee before the jury on to at part of the case. 
That evidence could prove nothing; it failed to 
prove anything. Plaintiffs attempted to strengthen 
it by the production of certain records from the 
Lands Department, all of which went to prove 
the genuineness of the titles. That evidence 
failed to satisfy the jury. They ask your Honour 
on that evidence, such as it might be, to find the 
facts against the defendants. I submit that your 
Honour will not pursue that course, but will in 
fact reject the " dummying" portion of the case 
altogether and dismiss that from your consideration, 
leiring plaintiffs to take such remedy thereon as 
tltey might think fit. On the question of the 
reservations, if your Honour had power to make 
them, there are cogent reasons why you should not 
act npon them. The mere fact that a jury did not 
answer every question did not show that the case 
ever got beyond them. That they understood the 
case was shown by the absence of any material 
inconsistency in tne answers which they gave to 
the many questions put to them. I submit 
that the Judge having made an order for the trial 
of the case by a jury, not having taken any part 
of that case from the jury, and not having dis- 
charged the jury, the plaintiffs could not now be 
heard to have a portion of the case tried before 
the Judge alone. A further reason why the court 
should not, even if it had the right, act under these 
reservations was that the jury had been in court 
and had drawn in fees alone something like £700. 
Thatamount, however, having been spent were their 
findings to be paid no heed to, and treated as 
valueless ? On all those grounds, assuming that 
there was any power, 1 ask your Honour not to 
act on the reservations. What right was there in 
a Judge to reserve for himself in a trial before 
himself and the jury the findings or any of the 
issues ? There is no right, I submit, to make the 
reservations by virtue of anything which appeared 
in the order of the 16th October or in the intima- 
tion that was conveyed shortly after the case 
commenced. There had been no power conferred 
npon the Judge by the order of the appellate 
court. If there was any power to make them, it 
must be by virtue of something innate in the 
Judge himself. I submit that the law has conferred 
no such power on the Judge. 

Lilley, on the question of the power of the Eull 
Court to make reservation, drew attention to the 
case of Hamilton and Go. v. Johnson and Co.^ 5 
Q.B.D., p. 263; and on the power of the Judge 
to make reservations, to that of ex parte Morgan^ 
2 Ch. Div., p. 72. 
Byrnes, S. G, : 8o far as the power of the court 



went I am prepared to contend that the Full 
Court had not the power. The invariable practice 
had been to uphold the findings of the jury, if 
there was any evidence to support them. Other- 
wise there would be no end to litigation. The 
case of Gilchrist, Watt Sf Go, concisely expressed 
the views of the Full Court on the matter. My 
friend then proceeded to ouote from '' Daniels's 
Chancery Practice" and autnorities bearing on the 
old practice of the Court of Chancery. When 
those cases were looked at in none of them could 
be found any authority in support of my friend's 
contention. There was a very great distinction 
between the trial of mere issues in Chancery and 
the trial of an action by a Judge and jury. In the 
practice in Chancery the Court of Chancery 
virtually occupied the position that the court in 
Banco held on the common law side. It was 
bound by the findings, and bound to give effect tP 
them unless they were against the evidence, or 
unless there was no evidence to support them. 
They practically applied the same principles that 
the Court of Appeal would apply in Queensland. 
Ex parte the Freemen of Sunderland, 1 Drewry, 
p. 184; Femey v. Young, L.K. 1, H.L., p. 6«3 ; 
Imperial Loan Gompany, Limited, v. Stone, L.E*., 
1892, Q.B., p. 599. The jury were the judges of 
the fact ; for the Judge were all questions of law 
and the admissibility of evidence ; and it was so 
laid down in Gomyns Digest, p. 573. If a 
person was refused his rights without a jury then 
he had rights which he could assert elsewhere. 
If a jury was allowed, the trial must proceed in the 
ordinary way, and when the jury returned answers 
to facts it was the duty of the Judge to record 
those answers, or if the Judge should think there 
was no evidence it was open for him to direct the 
jury in a particular way. On the findings as 
recorded it was the duty of the Judge to enter 
judgment on the law and the facts as he found 
them, but I submit that the Judge of first instance 
has no jurisdiction after the findings were recorded 
to vary the findings, or to supplement them by 
other findings in any way. A ny application that 
a party might wish to make of that kind must be 
made to the Court of Appeal, and I submit the 
Court of Appeal would never interfere with the 
findings of the jury if there was any evidence to 
support them, and, in no case would venture to 
answer questions that had been left unanswered. 
By no reservations can any power be conferred on 
the Judge of first instance, or for the matter of 
that on the Court of Appeal. I ask the court to 
enter judgment for the defendants with costs on 
the wnole case and leave the plaintiffs if they 
thought they had any rights to pursue them 
elsewhere. 

Fovoer : I submit that the defendants are entitled 
to judgment with costs. The defendants had the 
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right to insist upon being tried by their peers. 
That right had been extended to them, and they 
were entitled to the benefit of the findings which 
the jury had giren in their favour. The answers 
on what might be called the original case have 
been found in defendants' favour, and there is 
nothing to prevent your Honour giving defendants 
judgment on that part of the case and leaving the 
plaintiffs to commence de novo on the other part. 
On the whole of the findings there was no doubt 
that judgment ought to be given for the defendants 
other than Grimley. 

Shand : Judgment should be for the defendants 
other than G-rimley. 

Lilley : I object to Mr. Shand being heard on 
the ground that on a motion for judgment it is not 
the practice for more than two counsel on one side 
to address the court. [Lillet, C.J. : 1 wish to 
hear all that can be said, and without establishing 
a prece(ient I will hear Mr. Shand.] 

Shand : All I have to urge is contained in the 
following propositions: — (1) That the findings of 
the iury were conclusively in defendants' favour 
on the whole case both in its original and in its 
ultimate form ; (2) that if that were not so, so far 
as the allegations that were introduced by way of 
amendment towards the close of the trial were 
concerned, still no findings on these allegations 
were against the defendants, and that even if they 
were the allegations themselves established no 
case which called for any answer on defendants' 
part, or which therefore need be dealt with by the 
jury in any way ; and (3) that the suggestion that 
your Honour should reverse or alter the findings 
of the jury was a suggestion which I respectfully 
submit the court could not legally and would not 
in any case adopt 

Lilley, in reply : A great part of the Solicitor- 
General's argument was addressed to the question 
of the reservations, and to asking your Honour to 
re-consider them. Until those reservations are 
overruled by the Court of Appeal the question is 
settled. As to the dummying question being 
litigated in a separate action, it has always been 
the practice of the court to dispose of all matters 
arising in an action if it could to save the expense 
of litigation. The Solicitor- General had contended 
that the question could not be litigated here in the 
absence of the Attorney-General, and quoted the 
cases of Cvmming v. Forrester and the United 
States V. Throgmorton in support of his contention. 
Those cases went to show tnat where a suit was 
brought to set aside a Crown grant the Attorney- 
General must be a party. The distinction between 
those cases and this was that the plaintiffs were 
not asking to set aside the grant, but they said 
that the circumstances of the case showed that 
those grants were liable to forfeiture, and were 
subject to forfeiture at any time by the Crown 



The Solicitor-General said the plaintiffs were either 
innocent persons or they were not, and showed 
pretty conclusively that the company were innocent. 
He then showed that they were not affected by 
notice or knowledge in any way by notice to their 
directors in Brisbane, and for his proposition the 
authority he quoted was the Marseilles Extension 
Railway Company. With that proposition I 
entirely agree. The plaintiffs are innocent, and 
the case quoted has been cited with approval in 
that of the Panama and South Facific Telegraph 
Company v. Indiaruhher Guttapercha Telegraph 
Worhs Company^ L.B. 10, Chap. App., p. 523. 
Mr. Power had argued that the Crown would be 
estopped from exercising the right of forfeiture. 
On that contention I cite Everest and Strode on 
Estoppel, pp. 8 and 9. With respect to the 
argument of Mr. Feez, who said that because the 
company and Mr. Grimley were both parties to an 
illegal transaction, the company could not recover 
judgment against his client, I refer your Honour 
again to the argument of the Solicitor- General as 
to the company being innocent. Not being in 
pari delicto, although they might have been parties 
to an illegal transaction, they were innocent. 
Brown v. Morris, 2 Cowper, p. 790 ; Osborne v. 
Williams, 18 Vea., p. 379 ; Bamhill v. Spry. 21 
L.J., Ch. Div., p. 633. With respect to the 
reservations I mention the case of ex parte 
Morgan, 2 Ch. Div., p. 72. I submit the plaintiffs 
are entitled to judgment in the terms which I have 
moved for. 

Feez, in reply, contended that the transactions 
being illegal the securities held by the plaintiffs 
were illegal and therefore void. He now wished 
to contend that the securities were good. If this 
transaction was absolutely illegal it could not be 
enforced against anybody, and least of all against 
Grimley. Mr. Lilley cannot have the advantage 
of the mortgages and at the same time have them 
set aside. If the mortgages went the claims of 
the plaintiff went with them. 

Byrnes, S G.,m reply : Mr. Lilley for the first 
time in the case has raised the question whether 
innocent persons who had acquired titles innocently 
were liable to have those titles set aside if the 
lands thev covered had been dummied. On that 
point I quote the law laid down by your Honour 
in the case, which had never been questioned by 
Mr. Lilley. On the argument on the amend- 
ments 1 contend that they should not be allowed, 
because the raising of this question would lead to 
unsettlement of titles throughout the country. 
That point was referred to his honour in Chambers, 
and his Honour was reported by the Courier to 
have held that an innocent purchaser for value 
received was protected. [Lillet, C.J, : I think 
there are decisions, but I cannot recall them. It 
is a matter which it is not necessary for me to 
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decide to-daj. It is assumed that the Crown in 
its dealings will be guided hj the ordinary rules of 
equity.] The law was laid down in that way to 
the juiy, and no exception was taken to it by the 
plaintiffs. That being so, that must be the law 
goreming the case. Mr. Lilley cannot argue in 
006 breath that the securities were bad and in the 
next contend that they were good. As to the 
Cro«D not being subject to estoppel, the highest 
courts had decided that the Crown was bound by 
vairer in the same way as an ordinary indiyidual. 
That was the decision in the well-known case of 
Dsvenport v. the Queen. More than that, if the 
Crown had by any instrument out of Court 
d^kimed any right to these lands the titles of the 
WMers would be good. Under the Beal Property 

Ai-rof 1861, s. 11, subs. 5, the Registrar- General 

lisJ power to lodge caveats against the title of any 

f^rson. No such caveat had been lodged in this 

ca!«e, though there had been ample opportunity 

fur that to be done. That being so, the innocent 

pereoo in possession will have superior rights to 

I fie unregistered rights of the Crown. My friend 

hi said that it was not necessary for him to show 

that the titles were void, but the Crown grants 

having being produced, all my friend's arguments 

aud supposed facts were met by the production of 

those instruments. The Crown grant having been 

produced, it must be presumed to be a legal and 

authoritative instrument. 

Lilley, C.J., reserved judgment. 

On Tuesday, 16th August, 1892, His Honour 
The Chief Justice delivered his judgment — which 
^ill be found in the supplement supplied here- 
with 

On Thursday, 18th August, 1892, argument was 
heard on the matter of the costs of the action. 

Lilley^ on behalf of the plaintiff company, cited 
Jones V. Curling, 13 Q.B.D., 202, and Cooper v. 
^hittingham, IS Ch.D., p. 501. 

Fcez, on behalf of defendant Grimley. 

Power, on behalf of defendants other than 
Grimley, followed. 

On Tuesday, 24th August, 1892, His Honour 
The Chief Justice delivered his judgment on costs, 
which may be found at the end of His Honour's 
judgment on the ease referred to above. 

On the 15th September, 1892, the appeal from 
the judgment of Lilley, C.J., was heard before 
Windeyer, Cooper, and Chubb, JJ. 

All the defendants appealed from the judgment 
of Lilley, C.J. By consent, the appeal of the 
defendant Grimley was heard with tnat of the 
other defendants. 

Bymeg, 8. G., Fower, and Shand, for the defen- 
dants other than Grimley. Feez, for defendant 
Orimley. Lilley, and Woolcock, for the plaintiffs. 

Byrnes, S. &. : This is an appeal from a judg- 
ment of His Honour The Chief Justice, given on 



the 16th August, 1892. The appeal is on various 
grounds, but, for the present, it is sufficient to 
take the first ground, in which the defendants ask 
that so much of the decision as is not in their 
favour may be set aside and judgment entered in 
their favour, on the ground tnat the judgment is 
wrong as upon the findings of the jury. The 
case came into Court and lasted a considerable 
time. After a long summing up the whole 
of the case was submitted to the jury on a 
series of questions based in great part on the 
pleadings. A few of the Questions were put by 
the judge. On the law witn regard to the position 
of the directors there was really no dispute. The 
judge told the jury that if they honestly exercised 
their ability in the interests of the plamtifPs they 
were not liable for the consequences of their acts. 
It had been decided that the directors were not 
trustees, and were not liable to the same extent. 
If anything, a less degree of care was required of 
the local board than ordinary directors, because 
they were liable to be removed at an instant^s 
notice by the principal board at home. The degree 
of care that was due from them was more that of 
an agent to a principal. The]^ were bound to ex- 
ercise their honest judgment in obedience to their 
instructions given by the London board. Question 
42 I asked the judge to strike out on the ground 
of ambiguity. My friend opened that these were 
really land purchases by tne plaintiff company, 
and they entered into them unauthorised by the 
home board. The forty-fifth question seems to 
bear that out. But the advances were really not 
made until after the mortgages had been executed, 
and until the company's solicitors had certified 
that they were in order. [Chubb, J. : Is this one 
of the questions under The Groton Lands Act? 
Lilley : Yes ; under section 21. Chubb, J. : 
Assuming that these titles were incomplete, was 
there any evidence of an arrangement tnat plain- 
tiffs were to advance the money and the land was 
to be transferred to them as mortgagees ?] There 
was no direction and no evidence. I am only 
drawing attention to the ambiguity of the ques- 
tion. [Chubb, J. : Taken by itself I do not see 
any point involved in the question. It all depends 
upon the meaning of acquisition. Windbtsb, J. : 
Do you say that there is no evidence that there 
was an agreement with the selectors to permit the 
selectors to acquire the land ? Lilley : An agree- 
ment between Grimley and the selectors to allow 
Q-rimley to acquire the land to transfer it to the 
defendants ] I called the learned judge's atten- 
tion to it at the time, but he had not given any 
explanation of what the question meant. Ques- 
tions 44 and 45 summed up the whole case against 
us. Question 44 was a question which I had put ; 
question 46 was put by the learned judge. [Win- 
DEXSB, J. : It would be perfectly possible for a 
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person to belieye, and most sincerely, that he was 
advancing on good security, even though he knew 
that the selections had been dummied.] That is 
our contention, and that was why I asked to have 
the 45th question put. If Your Honours will 
compare the answers given by the jury with those 
given by the judge you will see that they 
answered the question so as to express their 
opinion that whether there was dummying or 
not the defendants honestiy believed that the 
securities were good and sufficient. [Wikdeyer, 
J , to Lilley : I suppose that you want to 
utilise the effect of question 44 ? Lilley: 
The learned judge wanted to distinguish between 
two classes of securities. WnrnKYER, J. : What 
is the meaning of this apart from the question of 
dummying ?] The second question, 45, is a per- 
fectly meaningless one. The answers of the jury, 
contrasted with those of the judge, show that the 
jury thought that the defendants honestly believed 
that the securities were good and sufficient. 
[Chttbb, J. : What did the judge say ? Lilley : 
I have no evidence that they exclude the question 
of illegality from their consideration, even if they 
could in determining the value of the security. 
WiKDETEB, J. : Taking that with the answers of 
the jury, the jury appear to have thought that, 
under all the circumstances, whether there was 
dummying or not, the security was sufficient. In 
point of fact His Honour has read their answer as 
if they had taken that into consideration. Chubb, 
J. : His Honour says that they could not separate 
it. Therefore they must have taken it into con- 
sideration.] And the jury say, notwithstanding 
that, that thej believed that the directors honestly 
believed that the securities were good. I want to 
call Your Honour's attention to the circumstances. 
[Chubb, J. : What His Honour must have meant 
is this — "You answered No. 44 without taking 
into consideration the allegations with regard to 
dummying." Lilley : Yes, that is it. Chubb, 
J. : That is what he must have meant, or might 
have meant. I do not say that the jury did not 
take the whole of th^ circumstances into consid- 
eration ; but that is probably what they meant. 
Wdtdbtee, J. : Is there no answer by the jury as 
to whether the securities, independent of the 
money value apart from the question of dummying, 
were sufficient securities ?] There are many an- 
swers to that. Many of the questions are all 
answered in the same way. [WiNDErEH, J. : Is 
there no finding by His Honour on that, or does 
he introduce the question of the insufficiency of 
the security ?] No. [Windeteb, J. : There is 
no finding that the securities were not substantial 
apart from that question ?] No. The findings of 
the jury on that question are entirely in our 
favour. [Wnn>ETXB, J. : And there is no finding 
of the judge the other way ?] No. As regards 



the valuations, the plaintiffs called only one wit- 
ness. He valued in 1889, but said he valued as 
in 1882, and gave an all-round valuation of !^ 6d. 
an acre. That is the lowest valuation that ha» 
been put on the securities, and against that we 
have a number of witnesses whose average is about 
£2 8s. 6d. an acre. I was going to call His Hon- 
our Mr. Justice Windeyer's attention to question 
16a on the matter of valuations. [Wikdeyeb, J.; 
I suppose His Honour used the term "grodj 
insufficient " because he held that, if they made a 
slight mistake in a valuation they were not answer- 
able for it.] He was really following the plead- 
ings. The words are used in the Statement of 
Claim. [WnfDEYEB, J. : Then it may be taken 
that he asked the jury this way : — If you do not 
find they were guilty of the negligence charged 
you ought to find for the defendants.} He told 
the jury on that question that the defendants wwe 
not liable for a mere error of judgment, that if 
they were not careless and negligent they would 
not be liable. Of course His Honour all through 
the summing up dwelt a great deal on this ques- 
tion of illegality. On the question of intrinsic 
value we called experts whose examination took 
up days. [ Windeyeb, J. : I notice an assumption 
on his part that they were of sufficient intrinsic 
value. He regarded the evidence as all one way. 
That made it ail the more important to have this 
clear finding of the jury on the question of know- 
ledge and belief.] In the address of my learned 
friend to the jury it was almost conceded that the 
securities were intrinsically sufficient. His address 
was largely directed to the question of title. 

WiKDEYER, J. : Are directors supposed to have a 
'. knowledge of conveyancing law ? J I submit cer- 
tainly not. There is certainly no authority for 
any such proposition in regard to the dealing of 
persons in the positions of agents and principals. 
Agents are supposed to exercise their honest 
[udgment, but they are not supposed to be lawyers. 

W INDETBR, J. : Was there any question put to 
the jury as to whether there was dummying ?] 1 
intend to deal with that part of the case entirely 
by itself. There were some questions. When 
His Honour put the forty-fifth question I objected 
to it on the ground that it rendered the previous 
question meaningless. [Chubb, J. : His Honour 
seemed to take this view — that if the defendants 
knew of the dummying they could not possibly 
have an honest belief as to the sufficiency of the 
security. Lilley : That is exactly it. Windeykr, 
J. : It is a question on which even lawyers might 
differ. Cooper, tf . : If they had acted contrary 
to the advice of their solicitors, they might have 
been charged with negligence.] Exactly ; and if 
they had driven good business away by not acting 
upon the advice of their solicitors, their relatione 
with the home board would soon have termiuated. 
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I will now deal with the question on the issues 
under the defence of the local directors. As to 
ihe question of knowledge, there was ample evi- 
dence that the home board knew all material fact«. 
The evidence was one way entirely — that if there 
wafl any dummying, they knew at least two years 
before the action was begun in this case, and at 
ks^t five years before any amendment was made 
in the pleadings raising any question of dummy- 
iug. Th&t question was, of course, most material 
when your Honours come to consider whether the 
amendments should have been made. AVhat would 
the Court say when application was made to raise 
ail entirely new case after the information had 
Wu in their possession for over five years ? It 
vasaHtalo demand that they could at any time 
be set up had they wished, seeing that they had 
«adicient knowledge to put them on inquiry. In 
tte case that the defendants came into Court to 
feht the allegations of the plaintiff were that they 
had committed breaches of duty in advancing 
money to Grimley to enable him to purchase land, 
the purchase not being for his own benefit, but 
for the benefit of Bell and Sons and the Darling 
Downs and Western Land Company, Limited. 
On these allegations the jury had found entirely 
in the defendants' favour in that the advances 
were for the benefit of G^rimley himself. In 
all probability that would not be material, for if 
the advances were made for the benefit of the 
piaintijff company it would not matter whose bene- 
flt they were also for. [Coopkb, J. : That allega- 
tion about Bell only became of importance to the 
plaintiffs in consequence of their other allegation 
that the three defendants were Beirs executors 
LilJey : No.] I will take that it was so. The 
plaintiffs said that if the money was advanced for 
the benefit of Bell they should have had BelTs 
personal covenant to repay it. The jury found 
that it was not for the benefit of Bell, and that 
the security was sufficient. So that, even if it had 
been for the benefit of the Bells, if the securities 
were adequate the defendants could not be made 
liable for any loss resulting from the loans. It 
was further charged that the securities were 
grossly insufficient. On that the jury had found 
entirely in favour of the defendants. With regard 
to the mill loans, the allegation was that they were 
not made bond fide for Grimley, but for the 
Queensland National Bank The jury found, on 
overwhelming evidence, in favour of the defen- 
dants. In fact, on every part of the case as it 
was originally brought into Court the defendants 
had succeeded. [Wikdkxer, J.: Are there no 
further findings of the Judge except those you 
have referred to?] Not on the original case. 
The defendants said with regard to the question of 
dummying that it had been raised too late. They 
submitted to the learned Judge that the case had 



lasted from 1888 to 29th March, 1892, and they 
were certainly entitled to judgment. When the 
jury did not come to a conclusion on the dummy- 
ing part of the case, there was nothing to prevent 
that being the subject of a separate trial. It was 
a perfectly distinct case, and as a matter of fact 
the evidence that was adduced by plaintiffs on the 
question of dummying lasted only about half-a-day. 
The defendants contended on the motion for judg- 
ment that, at any rate, they were entitled to judg- 
ment on the major portion of the case dealing with 
the questions of bona fides ^ care, and sufficiency 
of securities, and that, if the plaintiffs wanted to 
persist in this extraordinary attempt to damage 
their own titles, because it would serve no other 
purpose, the Court ought to leave them to take 
any course that they thought fit. The defendants 
appealed from the entry of judgment on the 
ground that, on the finding of the jury on the 
original part of the case, they were entitled to 
judgment. In any case, they should certainlv 
have got the costs of the proceedings up to 29th 
March. [Wixdeyer, J. : Could the Judge have 
given the judgment that he did on the case as it 
originally stood, apart from the question of dum- 
mying?] Yes. Assuming that all the facts had 
been brought in against us, we should have been 
here to ask to have them set aside, on the ground 
that the findings were entirely against the evi- 
dence. The amendment raised an entirelv new 
Of course that could not have been raised 



case. 



without amendment. [Chtibb, J. : Is there any- 
thing in the judgment which amounts to anything 
more than a judgment in a common law action ? 
Is the relief given any more than common law 
relief ?] No. What The Chief Justice found was 
this: — As against G-rimley "You are liable in 
debt to the sum of £66,000 odd.** As against the 
other defendants " On certain matter you are not 
liable, but on the others you are liable to the f uU 
amount advanced, because the securities were 
absolutely insufficient." If there was anything in 
the action of an equitable nature before the amend- 
ment, there was certainly none in the judgment 
by His Honour, for this reason — Assuming for 
one moment that, as the case originally stood, the 
defendant Grimley was sued on debt, the other 
defendants were sued for the difference between 
the amount advanced and the intrinsic value of 
the securities, or what they would be likely to 
realise if sold. That might have necessitated the 
taking of an account, but His Honour did away 
with the necessity for that when he found against 
G-rimley in debt, and against the other defendants 
in specific sums, because he found that the securi- 
ties had no value whatever, and defendants were 
liable to the full amount. [Chubb, J. : Could not 
judgment have been for the defendants to have 
paid up and taken the securities?] Exactly 
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[WimDETBE, J. : After this judgment it could not 
be supposed that anybody would buy these dummied 
selections.] His Honour has decided that there is no 
security. The position is this : — The plaintiffs are 
in possession ox this mill, and since this action was 
commenced, the mill, which is supposed to be on 
dummied land, has been carried on by the plaintiffs. 
They are in possession of the selections, and are 
receiving rent for them. That is the position 
which they are in. The plaintiffs are in ]X)sses- 
sion of both the mill and tne selections. They say 
Grimley's securities were not worth a rap, and 
my friend quoted a lot of cases to show that you 
could not enforce an illegal agreement, and in the 
same breath he asked for judgment against the 
defendant Grimley on one of these illegal cove- 
nants. They ai:e trying to eat their cake and have 
it. They are in possession, and have been carrying 
on the business of millers, cutting the timber and 
selling it. We have no title, and they are in 
possession, and they want to recover damages 
against us. The position is a very extraordinary 
one as far as the defendants are concerned. As 
far as the plaintiffs are concerned, they are ab- 
solutely on velvet. The titles are to be slandered, 
and the land declared to be of no value, and then 
they ask to be paid the advances which have been 
made in perfect good faith. We say that if these 
titles are questioned the Crown ought to be here 
to be heard. I intend to argue the question of 
The Beat Property Act if necessary, as far as the 
rights of the Crown are concerned. [Chubb, J. : 
It has /ilready been decided in the Mount Morgan 
case that a Crown lease is indefeasible until 
attacked by the Crown, and it can only be attacked 
by a writ of intrusion — ^following a South Aus- 
tralian case.] That is the case of the Queen v. 
Hughes. It was held there that a writ of intrusion 
was the only remedy in such cases. If called upon 
we intend to argue this question. Now I will 
deal with the new case made by the amendments 
asked for and allowed at the end of the trial. It 
was a matter of considerable importance, not only 
to the defendants in the present case, but as 
establishing a precedent how far a Judge might go 
in allowing amendments. On the twenty-eighth 
day of the trial, and after the matter had been in 
litigation since 1888 ; after the plaintiffs had given 
evidence as to the value of the securities ; after 
the defendants had given evidence in their own 
behalf; and after evidence had been offered in 
rebuttal (which was objected to and refused by 
the learned Judge) immediately afterwards, my 
learned friend, Mr. Lilley, rose and asked leave to 
make certain amendments on the question that the 
securities were of no value whatever, as the lands 
had been dummied. There was nothing on the 
pleadings to point to it, and the very fact that 
they were suing their mortgagor shows that they 



believed that, as between Grimley and themselves, 
there was a valid agreement. As to the question 
of amendment, there is no doubt that is a matter 
within the discretion of the Judge, but it can only 
be exercised, I submit, on some well recognizerl 
principle — not at the mere caprice of a Judge, but 
with some legal discretion. The first question to 
be considered is, was the application bond fide— 
was it an effort on the part of one of the parties 
to get a matter of contention between the partieii 
before the Court ? and, secondly, could the amend- 
ment be allowed without doing substantial injustice 
to the other persons ? The very nature of the 
application shows that it cannot have been honestly 
made. It was made only because the case origin- 
ally brought had completely broken down. Could 
it be allowed for a moment that a mortgagee under 
such circumstances should come forward and ask 
to have the security of his mortgagor declared 
illegal by the Court? The securities had been 
held for eight years, but no one had taken the 
matter up until that day. And to prove that the 
plaintiff company had previous knowledge of the 
dummying, 1 call your Honours' attention to two 
letters — one written by Mr. Lyttleton in 1887, and 
another written by Mr. Finlay in 1888, immedi- 
ately before the issue of the writs. [Chubb, J. : 
Your point is shortly this : — that if the lands were 
dummied they knew it.] Yes ; but I direct your 
Honours^ attention to the fact that, in summing 
up, the learned Judge directed the jury there was 
no evidence as to acquiescence. Having f:ot 
judgment on the covenant against Grimley, the 
plaintiffs seek judgment against the other defend- 
ants on an admission by Grimley which niii^ht 
have brought him within the operation of the 
criminal law. I submit the Court will not allow, 
especially in a case of fraud, a new case cf fraud 
to be gone into after the first has completely 
failed. I refer your Honours to a decision given 
on the same point by Lord Cairns (6 E. A I. Ajip., 
pp. 434-453). The question as to dummying was 
a forethought deliberately concealed by the 
plaintiffs' counsel. Even if the amendments were 
allowed the Crown should have been a party. I 
refer your Honours to the case of the Government 
(^ the United States v. Throckmorton (93 U.S. 
Keports, 8 Otto, p. 61). The case there was on 
all fours with the present one. The defendants 
raised the question that the Attorney-Gencml 
should have been made a party, and the fact that 
he had not been was urged by them as a reason 
why the application for the amendment wa^ not 
bond fide. The plaintiffs did not give any evidence 
to show what position the Crown would take up 
with regard to these particular titles. They never 
asked the Crown what its intentions were with 
regard to those particular titles, and the Crown 
never showed any disposition to interfere with the 
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titles. [Chitbb, J. : There is the case of Osborne 
V. Morgan, 2 Q.L.J., 113, decided by the Court 
here.] 1 only cited this case to show that the 
practice in England and America is the same. 
That was simply a case of a Crown lease, but the 
present case was of a Crown grant, and a Crown 
?rant registered under the provisions of The Real 
Property Act. It therefore stood on even a better 
position than a Crown lease, which was merely a 
mining lease. Furthermore, it was not a case of 
a guilty person objecting. The plaintiff company 
came in and said they were innocent persons, a 
fortioriy in any case ii they were innocent mort- 
gagees the Crown could not have succeeded against 
tkm. It was not as in the case cited by Mr. 
Justice Chubb, where presumably guilty persons 
vera in possession of the proper^. In this case 
it vas presumably innocent persons who were in 
possession, because, if the mortgagees were not 
innocent, they had no claim to come into Court 
and question the acts of their directors. If they 
were innocent, then they were protected as against 
the Crown. On this point I will call your Hon- 
ours' attention to section 96 of The Real Property 
Aef, as showing what position the Legislature of 
the colony had given to a title under The Real 
Property Act. On the motion for judgment, and 
on the argument on demurrer, I contended that, 
assuming there had been breaches of the Act com- 
mitted, all the evidence on that point was answered 
by the production of the Crown grants. Even if 
the Crown could then have proceeded on the 
ground that they were deceived in the issue of the 
grants, it would have been very difficult for them 
to do so. There was not a tittle of evidence that 
the Crown was deceived in the issue of the grants. 
The evidence in fact was quite the other way. 
When the amendment of the pleadings was asked 
for, my learned friend said that he did not get his 
evidence until the end of the case, and therefore 
he could not make the application for amendment 
before. On that point I wish to call your Hon- 
ours' attention to this. My friend at the outset 
of his case said something about dummying, with 
the object of showing on the issues the intimate 
connection between Grimley and the Bells. He 
then got in evidence what under no set of circum- 
stances could be evidence against the other defen- 
dants. I objected that there was no issue between 
the other defendants and the plaintiffs on that 
point. Mr. Lilley should then have applied for 
amendment, but he did not do so. Mr. Feez also 
objected on the same ground, but the learned 
Judge said that he could not interfere with the 
liberty of the Bar, which was as old as the liberty 
of the Bench, and counsel could conduct his case 
as he thought best. I renewed my objection, 
when at a later stage the plaintiffs put the defen- 
dant Grimley in the box, on the ground that the 



Juestions asked might tend to show dummying. 
WiNDEYEB, J.: As material?] Yes. That is 
the evidence which they have since got to support 
their case against the (lefcn<iant on this- particular 
point. What took place was this : — We objected 
to the evidence, and my friend then said he would 
ask the questions as to the witness's credit. The 
evidence of Grimley was got in when he was being 
asked as to his credit. [Chubb, J. : Was the 
relief against Grimley other than he had offered 
to submit to ?] No ; in fact it was less. When 
his offer was refused he called evidence which 
showed that the plaintiffs were not entitled to 9 
per cent, interest as they claimed, but only 7 per 
cent. The jury found for Grimley on that. The 
reason why Grimley was retained in the suit 
became apparent as the suit progressed. All 
sorts of evidence was tendered against the defen- 
dants which could in no sense be admitted against 
them. [Chubb, J. : On what evidence was the 
amendment applied for— on the credit evidence 
from Grimley ? J Yes ; and I presume on certain 
questions asked of the four defendants in cross- 
examination, and the evidence waa not complete 
then, because they not only got leave to make the 
amendment, but to call further evidence. If we 
had known that they were going to raise the ques- 
tion of dummying, we coula have taken evidence 
to meet it in England. I am going into this in 
order to show that this is a case in which costs 
cannot compensate the defendants for amendment. 
There is no doubt that Grimley, on the authority 
of the c&ae of the Attorney- General \. Simpson, 
1 Q.L.R., (pt. iii.), 19, could have refused to give 
this evidence on the ground that it might tend to 
criminate himself. There was a deliberate sup- 
pression of this portion of the case in order that 
evidence might be extorted under false pretences, 
so that when the case was closed anew case mit^ht 
by amendments be sprung upon us. [Chubb, J. : 
Will you refer to the case or Riding v. Hawkins, 
14 P.D., p. 56 ? Lilley : That is the case which 
I quoted to His Honour, and on which he allowed 
the amendments.] Even after the amendments 
were allowed the evidence which was called from 
the Lands Office showed that Grimley had scru- 
pulously observed all the formalities of the Act, 
and that the transactions were bond Jlde. [AVin- 
DEYKB, J.: Suppose a man takes up land in 
Queensland in a bond, fide manner, and after it has 
been in his possession for some time he finds he 
cannot carry on, is there any law making it illegal 
for him to borrow money, or to mortgage his pro- 
perty for him to carry on ?] It has never been de- 
cided that it is illegal. The practice and the public 
belief has always been the other way. Your 
Honour's experience will tell you that many of our 
settlers would be absolutely unable to settle on the 
land without some such assistance. The pleadings 
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did not set forth that the defendants knew of the 
illegality in connection with the lands, or that the 
Crown had been deceiyed in the issues of the 
grants. .We also said that no one could raise the 
question but the Crown, but there was no allega- 
tion on the pleadings that the Crown had interfered 
or contemplated doing so. His Honour The Chief 
Justice went on an entirely different principle. 
He said that the lauds having been obtained by 
fraud, the deeds of grant were so much waste 
paper. He went further than that — he said that 
under The Crown Lands Act of 1876 the Crown 
could forfeit any deed of grant if they thought fit 
without hearing. [ Windeter, J. : It may save 
time, Mr. Solicitor- General, if we say that we are 
with you BO far — that there must be some judicial 
proceeding before a Crown grant is upset. Were 
it not so, no man in the colony would be safe.] 
Then I am forced back upon my previous conten- 
tion. Was it not a fact that one case having failed 
the plaintiffs had brought another to save theircosts, 
and also to save the seats of the directors who 
brought the actions ? As to the liabilities of the 
directors, in consequence of knowledge acquired 
other than in their positions of directors, I quote 
the case of ex parte the Marseilles Railway Ex- 
tension Company, 7 Ch.D., 161-168. I have been 
arguing that in no set of circumstances could the 
plaintiff company, being innocent holders of the 
securities, invabdate them. So far no step has 
been taken to invalidate them, and, no damage 
having been therefore sustained by the holders, 
the action was premature. Some damage would 
have to be done to the plaintiffs' securities before 
they could claim damages. They had jumped 
before they had got to the stile. They asked the 
jury to assume that the Crown would succeed 
supposing they took any action to invalidate the 
titles, forgetting that there was a Crown grant in 
the way before the Crown or anyone else could 
succeed. They knew that, practically, the whole 
real property of Australia would be affected, 
because nearly all of it was held by Crown grants. 
I do not think there is anything novel in The Act 
of 1876 which is not to be found in all Acts deal- 
ing with the alienation of Crown lands throughout 
Australia. I submit that that and all other Acts 
of a similar sort were intended to deal with cir- 
cumstances which might arise prior to the issue of 
the grant. All their provisions were, as it were, 
operative prior to the issue of the grants, and 
alter the grant had been obtained any action with 
regard to the land depended not upon these Acts, 
but upon the general prerogative of the Crown. 
When the Crown grant had been issued it became 
a question solely between the Crown and the in- 
dividuals to whom the grant had been issued, and 
whatever right the Crown might have had to be 
determined by judicial inquiry. 1 do not contend 



that the Crown even after the issue of titles can- 
not attack those titles, but I say that the Crown 
can only do that on one ground, and that is, that 
it has been deceived in the issue of the deed of 
grant. [Chubb, J. : Is there anything in the Act 
expressly saying how forfeiture is to be declared r j 
Section 88 provides that it shall be by proclama- 
tion in the '* Government Gazette." In the 
Queen v. Simpson it was gazetted before the 
Crown took any proceedings. It was made a pre- 
liminary step, and then the Crown came into 
Court to have the proclamation legalised. When 
the Court decided that the defendant was not 
bound to answer questions which might incrimi- 
nate him the whole of the proceedings terminated 
On the decision in that case Grimley could have 
refused to give any evidence whatever. The 2l8t 
section of The Act of 1876 was really a prohibitive 
one, but I maintain that it did not apply after the 
deed of grant had been issued. In the present 
case there was no contract, nor was any money 
advanced until the deeds had been issued. A 
promise might have been made to advance money 
when the deeds were bought ; but that could not 
be held to be a legal or binding contract. There 
was nothing illegal in a promise of that kind, nor 
did it touch the policy of the Act. [Windkteb, 
J. : Your contention is that the grants are void- 
able, not voidedf ] That is my contention, and I 
say that they are only voidable by the Crown 
proving its case up to the hilt. After the deed of 
grant the onus is completely shifted from the 
selector to the Crown. Then I wiU not trouble 
your Honours any further on that point. I will 
now call your attention to the questions which 
have been asked on the amended part of the case, 
and to the answers given by the ]ury, and by the 
Judge. [WiNDEYKR, J. : We should like to hear 
counsel on the other side as to knowledge on the 
part of the other defendants.] 

Lilley called attention to the evidence which 
Grimley had given under cross-examination bj 
Feez and Power. [Windeyke, J. : Where is the 
evidence there of knowledge ?] On the nineteenth 
day of the trial Grimley had. given further evi- 
dence. He had been called for the purpose of 
showing what the advances were made to the 
selector for. On the twenty-second day Sir 
Thomas M'llwraith gave evidence, in which he said 
that he knew money had been advanced to the 
selectors, but he did not know. any of the other 
particulars. Grimley had told him of the endea- 
vours he had made to obtain the selections for the 
Bell family, but said they had failed. When he 
made application to the Investment Company for 
the loan. Sir Thomas M'llwraith underatood it 
was for himself. Counsel read selections of evi- 
dence given by Sir Arthur Palmer, Sir Thomas 
M*Ilwraith, Mr. Drury, Mr. Hart, Mr. Morehead, 
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Mr. R. de B. Hovell, and Mr. G. L. Hart. 

WrxDETKt, J., (to the Solicitor-General) : We 
bare been thinking if we could eave time, yours 
being a long argument, whether it would not be 
sufficient for you to reserve what you hare to say 
until we have heard what Mr. Lilfey has to say on 
the effect of this evidence. You had better take 
up jour argument on that point, because Mr. 
Lilley will have to answer you as to that. 

Btfmes, 8.G., continued : When I left off I was 
proceeding to deal with the questions that were 
put with regard to dummying. On some of these 
questions the jury agreed, and on others they dis- 
agreed. On some of them they found in favour 
o! the defendants, and I submit that on those 
ansfers they were entitled to judgment. The 
(joation 11a raised the question whether the 
bda were originally band fide taken up by the 
electors for their own use and benefit. 1 read 
tlie sworn declaration of Samuel MofFat, and con- 
tend that there was not the slightest evidence 
as^inat the bona fides of the selectors. His Honour 
has asked several questions on the question of 
acquiescence. The jury have answered all ques- 
tions of acquiescence in our favour, and now I 
would call attention to the fact that they asked for 
assistance in answering them. I submit that they 
<li(i not get it, and that His Honour did not give 
tbem the direction which he should have given 
under the circumstances. After the jury had 
retired they came back and asked for directions as 
to what they should do with regard to the ques- 
tions as to dummying if there was insufficient 
evidence. [Windeter, J. : What the jury wanted 
to know was whether the onus of proof as to 
•iammying rested on the plaintiffs, and if it was 
pot for them to prove it. If the balance did not 
incline in their ravour, then they were to find for 
the defendants.] That is exactly what they wanted 
to know ; and after the jury had retired I asked 
His Honour to direct them that, unless there was 
absolute and distinct proof to their satisfaction as 
to the dummying on the part of the defendants, 
the question on that point must be answered in 
their favour. His Honour, earlier in the case, 
had told Mr. Lilley that there was no proof of 
acquiescence; but later on he said he would 
reserve the que8ti<m. I applied to him to direct 
the jury that there was no question of acquies- 
cence in the matter under The Judicature Act. 
L^^HCBB, J*: The Judge can put any questions to 
the jury, but if he does so you are entitled to 
have directions on them.] 1 pointed out to him 
that if the lands were dummied in 1887, there was 
plenty of evidence in the letters which were 
written home to the English directors in 1888, 
whereas the suits were not commenced until 1892. 
I submit that if that direction had been given to 
the jury they would have answered all of them, as 



regards the dummying, in our favour. The pro- 
position which I am now going to seriously put 
before >our Honours is this — that when lands are 
not in the first instance taken up in a bond fide 
manner, if they have been dummied, they revert 
back to the Crown ; but if a man takes up land 
in a bond fide manner, and afterwards requires 
assistance to go on, any contract which he might 
enter into before the issue of the fulfilment of 
conditions, might not be so binding as to be en- 
forceable ; but if the party after the issue of the 
fulfilment of conditions renews it, the contract is 
perfectly good. The next part of the case I come 
to is this — and it is very important, not only in 
this case, but as a matter of precedent. It is im- 
portant there should be a decision of the Court as 
to the relative positions of a Judge and jury when 
a case is to be tried by a Judge and jury. The 
learned Judge evidently considered that he had an 
inherent right in a case where there was a Judge 
and jury to take the case from the jury. He 
further contended that he had this right under 
orders which he himself had made with regard to 
this case, and also by reason of reservations which 
he said he made. Now, I intend to take this 
view — that if there is a trial by Judge and jury 
the Judge has no right to discharge the jury and 
take the case into his own hands, as far as regards 
questions of fact. The only circumstances undoi 
which a jury can be discharged are these: — 
Where one of the jury die, and the jury has to be 
discharged and a new one impannelled ; if the 
parties consent to the discharge ; and where one 
of the jury, by consent, leaves the Court — which 
would be equivalent to a discharge ; where a Judge 
is of the opinion that a plaintiff has failed, and 
gave a nonsuit ; and if a jury disagree — in which 
case a fresh one would have to be impannelled to 
re-try the case. In this case none of these things 
occurred, but the Judge took the answers, subse- 
quently altering some of them, and inserting 
answers to othora of the questions which were not 
answered. I submit there is no right for a Judge 
to do anything of the sort. And if the inherent 
right is not here, he certainly cannot give it to 
himself by any reservation which he says he is 
pleased to make. But the Judge contended that 
he had the power given to him to ignore the jury, 
because before the passing of The Judicature Act 
the action would have been an equity suit. 
Originally the plaintiffs took out a summons for 
the action to be tried by a Judge, but the defen- 
dants would not agree, and asked to have, not the 
issues alone, but the action itself tried by a jury. 
[WiNDEYER, J. : Under what section did you 
move, Mr. Lilley ?] 

Lilley : The practice of the Court is this : — 
When the plaintiff gives Tiotice of trial of an 
action by a Judge, and the defendants ask for a 
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jury, if the plaintiff wishes to raise the question 
whether the action was one to be tried by a Judge, 
or by a Judge and jury, he takes out a summons 
in chambers. The Judge then acts under rule 28. 

"WiNDKTEB, J. : "Was this a case or matter 
which, previous to the passing of the Act, could 
have been tried without a jury ? 

ByrneSy 8.Q,: We say no; and His Honour 
must have been of the same opinion, because he 
gave us a jury. [Windetee, J. : Do you say that 
this was a matter that, previous to the passing of 
this Act, could have been tried with the jury with 
the consent of the parties ? Lilley : I say that 
before The Judicature Act this would have been a 
Chancery case, and there is no instance on the 
books — and 1 have looked very carefully for one — 
of a case ever being tried as a common law suit in 
which directors have been charged with misfeas- 
ance. I have found numerous cases on the other 
side. I defy my friend to put his finger on one.] 
This was a case of principals against agents. The 
local directors were agents, and the action against 
them was for damages for neglect of duty. 
[Chubb. J.: Grimley was entitled to a jury 
absolutely. It was a question how much he owed.] 
Yes. Even as far as Grrimley is concerned the 
learned Judge has taken on himself the right to 
answer these questions, because he answers the 
questions affecting Grrimley as well as having them 
answered by the jury. Some of them he answered 
differently. The matter which His Honour had 
to decide was whether it was a case to be tried by 
a Judge, or Judge and jury. Once being decided 
that it waa a case to be tried by a jury, he had no 
power to alter it and make it a case to be tried 
before himself. [Chubb, J. : If he had the power 
he would not require to make reservations.] If 
he has not the power, reservations will not give it 
to him. I submit that there has. never been a 
case in the history of English judicature in which 
a Judge has made an order reserving leave to him- 
self the right to interfere with an order that he 
has originally made. The plaintiffs made an 
application to have the jury done away with. An 
order was made on that that the jury was to 
remain, and the Judge reserved to himself the 
right to discharge the jury, and to try the action 
without them. Would it not be suDversive of 
every principle of trial by jury if a Judge sitting 
with a jury could make up his mind on the facts 
of the case as it went along, and at any time he 
liked say, " I am trying this case and have come 
to my own conclusions on it." That would be 
contrary to all we understand by trial by Judge 
and jury. The more capable and honest the 
Judge was, the more he would insist in impressing 
his views on the jury, because he must have come 
to conclusions, and he must try to force them on 
the jury. What would be the position of the jury 



in that case ? They would he absolutely at the 
mercy of the Judge. He would be able to say to 
them, "You can come to whatever conclusion you 
like ; but I will capsize it afterwards if [ like." 
As a matter of fact His Honour had adjourned 
the case two months ahead before he discharged 
the jury. They were discharged in the ordinary 
way, having finished their f miction. Compara- 
tively few of the questions put to the jury have 
not been answered. It is only with regard to one 
or two questions that answers have not been 
returned, and even on those, on the Judge's view 
of the law, there was sufficient evidence to giie 

i'udgment for the defendants. [Windfykk, J.: 
^n discharging the jury did His Honour say he 
discharged them because they had disagreed?] 
No, your Honour. The jury were standing wait- 
ing for a quarter of an hour or twenty minutes, 
and heard me asking His Honour to take the ca8e 
earlier. What is the meaning of a motion for 
judgment ? It means that the parties move after 
the facts have been proved. [Windeter, J.: 
Has it ever been suggested that you could not 
make that motion because there was nothing to 
move it on ?] No, it has never been suggested. 
[ WiNDEYEE, J. : When the motion for entering 
judgment came on, did you argue it upon the find- 
ings of the jury, or upon His Honour's findings r 
When he was going to re- try the case himself, he 
would give his findings, and you would argue on 
his findings?] No, your Honour; that did not 
take place. As a matter of fact, I argued on the 
findings of the jury ; there was nothing else to 
argue upon. My friend asked His Honour to 
exercise powers under the reservations, and alter 
the findings, which Mr. Lilley said were monstrous. 
We argued on this motion for judgment for a 
week, and then the Judge adjourned judgment. 
He did not deliver judgment till 16th August 
[WiNDEYEB, J, : Did he ever give it to be under- 
stood that the result would depend, not upon tlie 
findings of the jury, but upon the view he took of 
the case? Lilley i Yes.] It was impossible to 
say at that time what conclusions he had arrived 
at. All we had for certain was the findings of the 

i'ury. When the motion for judgment came on 
le said he would allow us to argue any question 
of fact or law. I declined to argue the question 
of facts on the motion for judgment. [ Wikdeykr, 
J. : Of course, matters of law cannot be argued 
except upon certain facts before you.] .My friend 
made application to His Honour to act on the 
reservations; but the Judge abstained all along 
from saying whether he was going to do that or 
not. All I had was the findings of the jury. 1 
was not going to argue the question of other find- 
ings. [Lilley: His Honour said that the jury 
disagreed on the material part of the case. 
Chubb, J : How could he enter judgment on the 
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findiDgg and set them aside as well?] That is 
vhat I argued strenuouslv. I said His Honour 
waa asflumine the duty that even the Court of 
Appeal woald not assume, in that, if the findings 
of the jury had been entered, the Court of Appeal 
would Qot have set them aside if there was evi- 
dence to support them. My friend asked for 
judgment on the findings as they stood. The 
Judge said nothing about acting on the reserva- 
tions. [Chubb, J. : The motion for judgment is 
always on the facts found.] That has always been 
the practice. I may say that through the whole 
of the Bumming up of the Judge to the jury, the 
Judge left all the facts to the jury. Over and 
oTer again he said so. He said, '* Tou are the 
judges of the facts ; do not talje my answers or 
soggBstions." He compliments the jury on the 
mt attention they have given to the case, and 
i/t^rwards says to me — *• They are business men, 
id there need be no fear of them." With regard 
tn the order which he made reserving to himself 
the right to discharge the jury, I say that he had 
DO jurisdiction to make it. If the Judge has not 
any inherent jurisdiction, he cannot give himself 
power by any reservation or order. And, further- 
more, if there is any jurisdiction, he never acted 
upon it. If he had power to discharge the jury, 
he must have discharged them at the trial — and 
that must be before they have given their findings. 
Now, the Judge based his power to follow out the 
course that he has pursued on the further 
ground that, during the progress of the trial, he 
mtimated to the parties that he had made the 
reservation. Five days after the trial had com- 
menced, His Honour called me and my friend up 
to the Bench and intimated privately that he had 
made the reservation. On the thirty-eighth day 
'if the trial he made a record of the reservation. 
On receiving the intimation I objected. The 
disagreement which was understood by counsel 
was the failure of the jury to find the material 
facts — either through the death of one of their 
number, or some other cause — which would enable 
the Judge to enter judgment. The Judge says : 
' The following questions of fact are submitted to 
the jury," and then follows a blank, presumably 
for the questions to be inserted afterwards. He 
then says : " The whole of the issues of the law 
And fact being hereby reserved for the Judge." 
His Honour continues (reading from the reserva- 
tions), ** At the further and final hearing of the 
case before me, and for the Full Court, and the 
Court of Appeal if necessary." Not only has the 
Judge a self-imposed jurisdiction, but he has 
undertaken to confer jurisdiction on this Court 
and on the Privy Council. Then, in the next part 
of the reservations, he reserves all questions of the 
admissibility or rejection of evidence, if necessary, 
for the Judge on the final hearing. That is one 

Q0 



of the functions of the Judge, and it is one of the 
functions that I contended he should have exer- 
cised before he allowed evidence to go to the jury. 
I refer to the evidence of Q-rimley, allowed before 
being connected with the other defendants. That 
evidence has never been so connected, and though 

1 drew the Judge's attention to it when he was 
summing up, he said : '* I will put the whole to 
the jury." The whole went to the jury regardless 
of whether it had been connected, or properly 
admitted or not. [Chitbb, J. : He was bound to 
rule on the admissibility of evidence if called 
upon, to preserve the rights of the objecting party.] 
Precisely. But there was no decision given as to 
admissibility. [Coopeb, J. : It seems to me what 
the Judge meant in this case was that, although 
he had already decided the question of admissi- 
bility, or inadmissibility, still he reserved to himself 
afterwards the right to say whether he was right 
in doing so.] With reference to the action of His 
Honour The Chief Justice in ignoring the findings 
of the jury, and entering a verdict on findings of 
his own, counsel cited the case of ex parte Morgan^ 

2 Ch.D., 772, and Evans v. Prothero, 1 DM. 
& G., 572. A further case quoted was that 
of Femie v. Youngs 1 E. A I. Ap., p. 63. 
All the way through the case His Honour The 
Chief Justice had arrogated to himself powers 
which the Court of Appeal did not possess ; and, 
as showing that His Honour was not entirely 
ignorant of the power of Judge and jury, I refer 
to the case of Elliott v. Oilchrist, Watt Sf Co.^ 

3 Q.L.J., 93, in which His Honour distinctly laid 
down the principle that the jury were the judges 
of fact, and that their findings could not be de- 
parted from. That was exactly what the defen- 
dants contended in the present case. [Windeyke, 
J. : The practice in New South Wales is that the 
verdict ot a jury cannot be set aside unless it con- 
tains such findings as no reasonable men could 
arrive at.] Yes ; but here the evidence was all 
one way. As to the question of the meaning of 
reservation, I refer to tne case of Fulton v. Andrew, 
L.R. 7, H.L., p. 449. Purther cases as to the 
inability of a Judge to set aside the findings of a 
jury, are Armstrong v. Armstrong, 2 M. & K., 45, 
Brotone v. Clintock, 6 E <&; I. Appeals, pp. 434- 
550. A Court cannot set aside the findings of a 
jury unless there was no evidence to support 
them. A fortiori, a single Judge had no power to 
do so. But in no case which had ever come before 
either an Equity Court, or a Court on the other 
side, had there been such a case as the present, 
and one where reservations had been made in 
blank. I further refer to ex parte the Freemen 
of Sunderland, 1 Drewry, pp. 184-191. [Coopeb, 
J. : In a case of trial by Judge and jury, a jury is 
just as important a part of the tribunal as the 
Judge is.] In this case particularly so, because 
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there were so many questions of fact in which the 
opinions of business men were absolutely neces- 
sary — questions as to the security and sufficiency 
of the securities. Then there was also the ques- 
tion of negligence — one which few Judges would 
have liked to decide. Even if a Judge had had 
the power to try it alone, it was a case in which his 
discretion would have pointed the other way. The 
Chief Justice, too, had in his summing up recog- 
nised this, for he had repeatedly told the jury that 
he wished to have their opinion on the facts, or as 
many of them as they could agree upon. At one 
portion of the case His Honour had told them 
that he had not made up his mind on the case ; 
but when did His Honour do so ? But I will ask 
your Honours what the jury were in their places 
for? Were their answers, when they were 
brought in, to be treated as nothing? Such a 
course would be subversive of the fundamental 
principles which underlaid trial by jury, and bring 
the whole judicial system to nought. Was one 
Judge to be allowed to depart from the principle 
which the English, American, and colonial Judges 
had followed ever since trial by jury was estab- 
lished, and hold up the law unto himself? But 
that was the position; and His Honour asked 
them to quote authorities to show he had not got 
the power he took to himself. The jury, as their 
Honours would have seen, gave their answers after 
careful and grave deliberation ; all admitted that, 
including His Honour himself. It was local 
knowledge which was required to enter into the 
case, and care was taken in selecting the jury, to 
get men who were acquainted with the local sur- 
roundings — men who would be likely to know the 
circumstances of the colony at the time in ques- 
tion, what would be the effect of a drought like 
that which occurred in 1886, and what would be 
the effect of The Land Act of 1884 on the 
Darling Downs. The jury were selected for their 
qualifications as business men. Now, let us come 
to the question of expense. What had the learned 
Judge to do with that ? What right had that to 
influence his conduct? What right had he to 
alter the whole law procedure of the colony in 
order to save money ? Who were the persons to 
consider that matter? Who but the defendants? 
True, they were not in the position of the plaintiff 
company, who, they had been told, had a capital 
of a million and a-half with which to prosecute the 
appeals ; on the contrary, the defenaants were in 
the position of shareholders in the company, and 
would feel the knife whichever way it cut. Their 
Honours would remember that there woyld have 
been absolutely nothing to try if the amendments 
had not been allowed. I therefore submit that 
His Honour had no right to enter into such con- 
siderations, and that he should be silent on the 
point, as the whole of the extra expense had 



arisen in connection with the amendments 
which were allowed by him. His Honour, 
in giving his decision, said : " The jury hare 
not only not agreed on matters which seem to 
me to be proved, but they have given inconsist- 
ent and irreconcilable answers on the amendments." 
That brings me to the last ground of appeal. On 
this I will touch lightly, as I mainly rely on my 
previous contentions that the Judge had act^d 
without authority. Even if the learned Judge lad 
the power to ignore^ the findings of the jury, and 
enter findings himself, those findings, I contend, 
must be based on evidence properly received. 
But the contention on behalf of the defendants 
was, that evidence had been improperly received 
and improperly rejected. Of course, if the original 
findings of the jury stood, there would be no 
necessity to consider that matter ; but if they did 
not, he would call their Honours' attention to tbe 
two points which he had just made. Now, with 
regani to the dummying, I submit that the find- 
ings of the Judge were against the evidence. 
There are two issues as to dummying. Was there 
any evidence of dummying, or did the defendants 
know of it ? The Judge's findings were not pro- 
perly receivable. If the Judge finds facts, he 
must do so on facts properly receivable. The 
Judge said he only used them as a step in the line 
of proof, and that they only affected Grimley at 
that time. I submit that that is not the true func- 
tion of a Judge. He should decide before be 
sums up whether evidence is properly admissible, 
or not admissible. The learned Judge also im- 
properly rejected evidence that was tendered by 
the detendants. The learned Judge allowed a 
general question to be asked, but refused to allow 
particular questions to be put. I submit we ought 
to have been allowed to get the evidence in an 
examination-in-chief, and, certainly, in cross-exam- 
ination When His Honour delivered judgment 
he reserved for further judgment the ouestion of 
costs. The defendants, who had been tne winners 
previous to His Honour's altering the findings, 
then found their position reversed. His Honour 
ordered them to pay the general costs of the 
action, and gave them only the costs of those 
issues on which they had succeeded. I submit 
that, if the Court reversed the judgment, they 
should get the whole of the costs of the trial, tbe 
whole or the costs of the interlocutory application, 
the whole of the costs of the commission, the costs 
of the demurrer, and the costs of that application 
in Chambers, in which they applied to have the 
amendments struck out as embarrassing. Even if 
we failed on the question of dummying, and your 
Honours do not reverse His Honour's judgment, 
we ought to get the whole of the costs before the 
amendment was allowed. The plaintiffs did not 
abandon the original case. The defendants sue- 
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ceeded on that, aud all the subsequent proceedings 
were necessitated as much by that as by the 
dummying part of the case. In any event we are 
entitled to those costs. First of all, we say that, 
on the findings of the jury, we are entitled to 
judgment. Secondly, we say that the amendments 
that were introduced into the case should never 
hare been allowed. We say, on that point, that 
the Court had a discretion, but that discretion 
mm be exercised judicially. That these amend- 
ments that were allowed were embarrassing, 
mierant, and tending to delay the true trial of 
tbe action. I submit that it was wrong on every 
practice of the Courts to alter the findings of the 
jory and change them into something entirely 
•opposite. In conclunlon, I ask that the judgment 
flii<^h has been entered against us should be re- 
versed and set aside as being wrong, based on an 
erroneous assumption of law and fact, contrary to 
reason, and repugnant to the righteous under- 
standing of all honest men. I ask further, and 
claim that the verdict of the jury should be 
restored, and that judgment on the whole case 
should be entered for us on every ground. 

Feez, on behalf of the defendant Grimley: I 
submit that I am entitled to judgment, and in 
support of that I can only rely on the argument 
which Mr. Lilley will produce. My friend, on 
the motion for judgment before The Chief Justice, 
asked that the securities, the agreements, and 
erervtbing connected with the selection which was 
done in contravention of the Act were illegal, were 
absolutely void ; and on that he claims to have judg- 
ment against the defendants other than the defen- 
dant whom I represent. I do not intend to argue 
the question myself, because T may say that it will 
be to my interest that the argument of my friend 
should be upheld. If my friend succeeds in prov- 
ing the illegality of the transactions, then the 
covenants into which the defendant Grimley has 
entered cannot be enforced. [Chubb, J. : If the 
securities are good, judgment for the account 
stands against you.] Tes ; but if the securities 
are bad, the whole of the loans are tainted with 
illegality, and cannot be enforced. [Windeyeb, 
J. : That seems to be the whole case.] Grimley 
was kept at the trial to prejudice the jury against 
the other defendants. [Chubb, J.: If you had 
left the Court after your offer, judgment would 
have gone against you, with 8 per cent, and costs.] 
During the trial it was found that £1000 of the 
amount claimed was paid off. His Honour re- 
served the question of costs, and I was forced to 
stay here. [Chubb, J. : You were entitled to 
come in at the end of the trial, as the question of 
costs was material to you.] There would have 
been a surplus if the properties had not deteri- 
orated and the titles been slandered. The jury 
found that the security was ample at the time of 



the loans. Griodey, by his counsel, offered to 
submit to judgment for an account. The amend- 
ments were allowed against Grimley. [Chubb, 
J. : You had the right to show the titles were 
good.] I am entitled to the full costs of the 
action. Interest at 9 per cent, was claimed, but 
the finding for 7 per cent, is in our favour. It 
is not stated on what basis the accounts are to be 
taken. After the Statement of Defence subse- 
quent litigation against Grimley was unnecessary, 
and he should have his costs. Fane v. Fane^ 13 
Ch.D., 228. 

LilUy : The case from beginning to end has 
been one of insufficient security. At the first 
part of the trial the case was one of insufficient 
value; when the amendments were allowed the 
question was one of doubtful title. Now, the 
question comes before the Court: Was there 
dummying? And if there was, what was the 
effect n law ? Supposing the titles liable to for- 
feiture by the Crown, what was the effect of that 
on the security of the plaintiff company ? Again, 
supposing they were not liable to forfeiture on the 
ground of dummying, was the whole agreement, 
the whole transaction as there raised, an illegal 
contract in law ? Then, with respect to the mill 
lands, were the contracts contrary to The Lands Act 
of 1876? [Chubb, J. : You say that, apart from 
dummying, the contract was illegal?] Yes; 
under the 21 st section of The Orown Lands Act 
of 1876, The first thing to inquire into is the 
loans on the selections. It is necessary to 
thoroughly understand them. The first loan was 
30s. an acre on those selections. There were 
sixteen selections. The question is whether these 
lands were dummied. In order to show that, it 
will be necessary to call attention to the evidence 
with respect to it. In 1881 the Darling Downs 
and Western Land Company was being formed, 
and Mr. G. L. Hart was consulted, and was con- 
nected with the formation of that company. 
Sometime during the negotiations, Sir T. M*Ilwraith 
and Sir J. P. Bell met together, and at one period 
of the interview Bell held up a piece of paper and 
said : " M^Ilwraith, what are we going to do about 
these selections?*' Mr. Hart said that Bell 
wanted M'llwraith to include them in the pur- 
hase of Jimbour by the Darling Downs Company, 
and M*I1 wraith refused to hava anythins; to do 
with them. That was in 1881. If these selections 
were bond fide how did Bell come to offer them 
for sale as a part of Jimbour ? What right had 
he if they were the property of other persons to 
suggest to M*I1 wraitn that tney should be included 
in the sale of Jimbour ? What did it point to but 
that he had control over the selectors, and could 
do what he liked with them ? Then there was the 
evidence of Sir A. Palmer, who said that he knew 
that Sir J. P. Bell went on to advance money on 
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those selections to get them for hirr.self. [Wind- 
EYEB, J.: Does the Act do more than provide 
that the selector is not to enter into an agreement 
to make his land over ? Are you not to lend him 
m^ey to enable him to cany out the conditions ? 
Where does it say that you cannot lend him 
money to enable him to carry out his bond kde 
occupation of the land ?] You can lend him 
money, but not on the security of his land. I 
wiU read section 21. [Witoeteh, J. : What con- 
tracts are these?] Contracts made with the 
selectors to lend money on the security of their 
land dunng conditional occupation. [WmDEYEK, 
J. : Is not the first part of the section—" No per- 
son shall, except by operation of law, become the 
holder of any land, or as a homestead," Ac.— the 
dominant note of the section?] No. I submit 
that portion which refers to agreements made 
dunng the period of fulfilment of conditions. 
L WnfDBYEH, J. : It does not prohibit anything 
more than that you must not lend money under 
an arrangement that you are to ultimately become 
the owner of the land.] I submit that it reads 
that any contracts or agreements made during the 
penod of fulfilment of conditions by which the 
selector is to give security over his land— [Wind- 

Tif ^^A ^: •./ V^^s °<^* say so. How does he violate 
the Act if he lends money to the selector who 
wants to live upon the land ?] By taking security 
over It. [WiKDETEB, J.: It must be done with 
the intent to violate the law. Chubb, J. : Is 
there any evidence that the original taking up of 
the land was in violation of the law ?J No • it is 
not necessary. [Chubb, J. : Is there any evidence 
that Childs and M'Ke dummied in the first 
instance ?] No. Men do not publish their 
transactions on the housetop. You can only find 
out by inference from their actions. [Chubb, J. : 
But you must not infer criminal intentions on 
evidence that can innocently be construed.] What 
other construction is it capable of, but that he 
went m to secure this land for himself, not for 
the selectors ? [Chubb, J. : Would that have the 
effect of violating the Act ? Windeteb, J. : That 
IS what I want to know. If a man, who is anxious 
to live on his land, lives upon it for nine years, 
and bad times come, and being still anxious to live 
upon it, cannot he go to a person and say ** If 
you lend me £100 I will give you a mortgage over 
my land, if you will trust me, till I get my title ?"] 
No; because by that means the selector might 
lose his land. [Wnn)EYEE, J. : Does the Act sav 
that a man shall not boiTow ?] Yes. Under sec- 
tion 21 you cannot b.rrow or giYe any security on 
the land while it is in process of conditional pur- 
chase. If you could the whole of Queensland 
might be dummied in that way. [Chubb, J. : You 
must look at the policy of the Act. The policy of 
the Act was to requiie the selector to live upon 



his land continuously for ten years.] And not be 
disturbed immediately afterwards. [Chubb,.!.: 
And there is nothing to prevent him when he get* 
the land seUing it and making a profit out of \l] 
Precisely ; but be cannot enter into any agreement 
during the period of selection and fulfilment of 
conditions. If he could not sell afterwards it 
would mean that no man would be able to alienate 
at all. [Chubb, J. : You say he cannot do that 
before ?J He cannot agree to sell or agree to 
mortgage, or do anything in respect of that land, 
before the certificate of fulfilment of conditiona is 
granted. | WnfDEYEB, J. : Is there anything in 
the Act which shows that that view is correct r] 
I say the 21st section does. [Chubb, J, : Sup- 
pose he borrows money, or gets money, and after 
he gets his title he gives his security to the pereon 
from whom he obtained the money, can he set 
aside that deed ?] If he gives it with the inten- 
tion of violating the Act. [Chubb, J. : Whv ? 
They would both be in pari delicto, and the other 
man would be in possession.] I can show you a 
case—the case of Tooth v. Power — where both the 
parties were in pari delicto. [ WnrDEYEE, J. : It 
was a distinct arrangement there from the first. 
One person took up land as dummy for the other." 
The Privy Council decided in that case that the 
only way the land could be acquired was by fulfil- 
ment of the conditions prescribed, and while ther 
were unfulfilled the right never left the Crown. 
[Byrnes, SO.: That was fhe case of a child of 
six years of age, and they were asking to have the 
agreement enforced, the child being call«i a 
trustee.] I refer to the evidence of Grimley ^ith 
reference to preliminary steps he took before he 
determined to secure the land for himself. Sir A. 
Palmer knew the reason why he applied to the 
plaintiff company to lend him money. He knew 
that the conditions had not been fulfilled, and 
that Grimley applied to the plaintiff company to 
help him to fulfil them. The evidence showed 
that what was not good enough for the executors 
of Sir J. P. Bell, was good enough for the plaintiff 
company to take up. My friend was mistaken 
when he said that I got Grimlejr's evidence out on 
the ground of credit. I certainly led Grimier, 
and put leading questions to him, and my friend, 
Mr. Feez, objected. The Judge said he came 
from the opposite camp, and might be led— might 
have leading questions put to him. I submit that 
he was quite right, and I did put them. There 
was no necessity for any declaration that he was a 
hostile witness. All you have to do is to ask leave 
to put leading questions. On that I will rea<i 
Taylor on Evidence, p. 1178, and cite the case of 
Clark V. Sajffery, Ey. & W., p. 186. He was 
one of the defendants. [Chubb, J.: It is not 
to be presumed that, because a person is a 
defendant, he can be called by plaintiff and im- 
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mediately cross-examined.] No; leave must be 
obtained first. [Coopeb, J. : And the Judge must 
declare him to be a hostile witness.] I am not 
aware of that. [Coopkb, J. : In my practice I 
hare always understood that.] Grimley was not 
a willing witness, but he was not hostile. Very 
far from that ; he was very fair considering the 
position that he occupied. [Coopeb, J. : Exactly; 
all the more reason that he should not be cross- 
eiamined or led. Chubb, J. : That does not make 
the evidence inadmissible.] No. [Chubb, J. : It 
mj be wrong in the Judge, but it does not make 
the evidence inadmissible. J No ; it does not. In 
order to establish my case in respect to dummying, 
1 M first to establish that there was dummying, 
sad then to show that the defendants knew of it. 
('(X)PEB, J. : And you hold dummying to be 
Binney advanced by some person to enable selectors 
ro carry through their selections ?] Yes ; and 
transfer it to the lender. [Chubb, J. : Not to 
take up the land in the first instance ?] Any man 
toiglit change his position, ile might commence 
perfectly bond Jlde, and afterwards enter into an 
a^eement contrary to the provisions of the Act. 
Coopeb, J. : You mean by dummying — some per- 
^^^n taking up land for some other person who 
advances him money to enable him to carry through 
the selections for him (the lender).] Yes; and 
when complete to transfer them to him. If that 
wag not so, you could never have a case of dummy- 
ing at all. Unless that is dummying, this Act is 
a dead letter. [ Windbteb, J. : I ask you is there 
anything in your Act which makes the bond Jide 
lending of money to a conditional purchaser illegal, 
C'icept in cases where the purpose and intention 
-I do not say express — is that the land is to be- 
come the property of the lender ? Is it contrary 
to (he Act to lend to the bond fide borrower who 
wishes to keep his land ?] Yes ; on the security 
of his land. [Windbyeb, J. : Where do you find 
that?] In the latter part of the 21st section. In 
this case the loans were really on the security of 
the land. It is not necessary to go so far. We 
have the wages and everything that took place. 
^WiNDErEB, J.: The Victorian Supreme Court 
bag decided the other way in the case of Hay ward 
^ Smith,'] I think our Act is stronger than theirs 
or the New South Wales Act. [Windeyeb, J. : 
I think not. Section 9 says : " And all contracts, 
agreements, and securities made, entered into, and 
t(iven with the intent of violating, or which (if the 
same were valid) would have the effect of violating 
the provisions of this section, and all contracts and 
agreements relating to land hereafter conditionally 
purchased, made, or entered into before or after 
such purchase, and to take effect wholly or in part, 
at or after the completion of the conditions . . . 
shall be and are hereby declared to be illegal, and 
absolutely void, whether at law or in equity." 



Under the case I have mentioned, that did not 
prevent a bond fide mortgage.] Under our Act 
you cannot mortgage your land without the con- 
sent of the Minister — by section 32. [Wixdeyee, 
J. : Does the section make the doing of this thing 
a criminal act ?] It makes it illegal under section 
21. [Windeyeb, J. : No; criminal.] I do not 
say criminal. Simply taking an illegal security is 
not a misdemeanour. [Windeyeb, J.: An attempt 
to commit a misdemeanour is a misdemeanour.] 
What is the meaning of section 32 then? It 
would have no meaning at all. You would be able 
to lend money without going to the Minister 
before the fulfillment of the conditions. The 
32nd section would be inoperative if you could 
mortgage without the consent of the Minister. I 
submit that section 32, taken in conjunction 
with the 21st section, means that after tne issue 
of the certificate you can mortgage with the con- 
sent of the Minister to secure a bond fide advand^. 
[Chubb, J. : What provision of the Act would be 
violated by this action ?] Section 21. [Wind- 
ETSB, J. : That is not the question. It is a question 
of law as to what agreement is meant in tnat sec- 
tion. Chubb, J. : How could the Act be violated? 
The policy was that land should be taken up and 
occupied, and that no person should hold more 
than a certain area fixed by statute. How would 
this agreement violate that provision ?] Because 
it would enable Grimley, through the selectors, to 
secure the land for himself. It is not a case of a 
bond fide advance to a selector to fulfil his con- 
ditions and take a mortgage afterwards from the 
selector. That is not it. The facts here are these : 
Immediately after the fulfilment of conditions, and 
after the issue of the grant, they were all put into 
G-rimley's name as fast as they could be. [Chubb, 
J. : Look at section 27 of the Act. Under that 
the selector must make a declaration that he takes 
up the land for his own use, and not for some one 
else. You concede that that was done bj the 
selectors?] Yes; all the formalities were com- 
plied with. [Chubb, J. : Is there any thing in the 
evidence of G-rimley that shows that they were 
not taken up bond fide at first ?] No. This was 
a case in which money was not lent directly, but 
through the Queensland National Bank, and after 
the selectors had acquired the freehold, they 
turned it over to Grimley. If it had been a case 
of a simple advance to a bond fide selector to enable 
him to acquire the land for himself, it would have 
been different. [Chubb, J.: You say that the 
evidence of Grimley amounts to evidence of an 
agreement between him and the selectors to sell 
him the land ?] To let him acquire it ; he was the 
instrument. [Chubb, J. : That means to sell it ?] 
No. Grimley did not pay the value of the selec- 
tions. He paid the selectors a wage. [Chubb, 
J. : How do you know what Grimley got when he 
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got the titles ?] We know that he got the loans, 
and we know that the selectors got 5b. an acre for 
their trouble. I say that the case of Hay ward v. 
Smith is not a parallel case to this at all. [Chubb, 
J. : You say that the loans were not bond fide ?'\ 
Yes ; as between Q-rimley and the selectors ; they 
were mere puppets in his hands, as they were in 
those of Sir J. P. Bell. When he died his ex- 
ecutors refused to have anything to do with selec- 
tions of this sort. [Chubb, J. : Then you draw 
the inference that the reason that they refused 
was that they had some suspicion of dummying?] 
Yes. [Chubb, J. : It is quite consistent with the 
fact that it was contrary to the provisions of Bell's 
will to lend money. Windeykb, J. : Suppose the 
defendants* solicitors had taken the view that it 
was good law in Queensland ?] Their solicitors 
never advised them that they could lend money od 
dummied land. They informed them that the 
mortgages were made out. [Windeyeb, J. : Their 
answer to that might be that they never advised 
them to lend on dummied land, but on Crown 
grants. The evidence that you read yesterday 
showed that the defendants did not advance until 
the securities were all in order.] That was that 
the deeds were all executed. In not 6ne of defen- 
dants solicitors' letters did they say that, although 
the lands had been dummied, they (the defendants) 
could advance money upon them. If the directors 
had known that there was something behind the 
Crown grants, they should have informed their 
solicitors. There was no doubt that the selectors 
were mere puppets in the hands of Q-rimley, and, 
as proving this, counsel read from the evidence 
given by the latter, in which he said he knew the 
selectors were getting £1 a week and rations for 
holding the selections. Promissory notes were 
given to the Bells for the advances which they 
made. [Windeteb, J. : I wish to know whether 
you contend that section 21 of The 1887 Land 
Act can have any possible reference — in the latter 
part of the section I mean, referring to contracts 
— to contracts other than those of the selector 
himself?] Of course, your Honour. [Windeyke, 
J. : We should like to hear you on the point now. 
It appears to us that this is one of the greatest 
elements in the case. Give us some authorities.] 
Mercantile Bank v. Castle (Victorian cases). The 
Victorian section of the Act is almost identical 
with the section of the Queensland -Act. [Wind- 
EYER, J. : The case is not identical with that which 
is before us at present. In the A^ictorian case 
there was a direct agreement with a licensee ; in 
the present case the agreement was with Griraley, 
who dealt with the selectors.] He really had the 
selectors in his hands. [AVindeyeb, J. : The 
Courts have decided against your contention in 
New South Wales. Horsley v. Ramsey^ 10 N.S. W. 
L."R., 49. That decision was founded on the 9th 



section of the Act of 1875, from which the Queens- 
land section seems to have beeu taken.] In the 
present case the defendants must have known 
Grimley was selecting a larger quantity of land 
than he was entitled to. [c oopeb, J. : Having 
established your principle, Mr. Lilley, I do not see 
how far you might not carry it. Suppose Grimley 
had borrowed the money from a friend, who had 
borrowed it from a company, they would all be 
liable according to you.] Yes ; they would all be 
liable. Bringing more people into the matter dcies 
not make the operation any more legal. [Chcbb. 
J. : Grimley was acting as agent for the selectors.] 
No. They were acting as agents for him. Iha^e 
to prove, first of all, that the defendants knew it. 
We say they did all along. [ Windkyeb, J. : We 
may as well tell you, Mr. Lilley, that we are of 
opinion that the evidence shows that Grimley was 
manipulating the selections, through the selectors, 
for his own purposes, under agreements which 
could not be enforced under the law.] Then, 1 
submit, that is evidence of dummying. [Wi>"D' 
EYEB, J. : Supposing that it was, the question is 
whether the company in advancing money to the 
Queensland National Bank were acting against 
the law. None of the evidence read by you yes- 
terday sliowed that the defendants knew of these 
arrangements.] The Court has said that Grim- 
ley's action in respect of these lands is dummying 
I submit that the defendants knew he was by 
those means acquiring the selections. The evidence 
which I have pointed out shows that Grimley w^as 
drawing against the guarantee in the Queensland 
National Bank, and that, when he acquired the 
selections by means of drawing against the 
guarantee, he handed over the deeds to the plain- 
tiff company, who replenished him with funds and 
took the mortgage. That shows knowledgei on 
their part of dummying. Look at the evidence 
of Sir Thomas Mil wraith himself. [Windbyeb, 
J. : You are making this assumption, Mr. Lilley— 
that Grimley and Bell and Sons are the same 
people. You point out evidence that Grimley 
was trying to get the selections for himself, and 
then you point out other evidence that the Bells 
were trying to get them for themselves, hut you 
get no further. Chubb, J. : You have not estab- 
lished any evidence of dummying on the part of 
Sir Joshua Peter BeU. Wikdeykb, J." I*.*^ 
comes round to section 21, and to the one question 
— Can you prevent a man making any arrange- 
ment which will give the lands to himself r'] ^^^ 
not the evidence show that Grimley was commit- 
ting a breach of the Act of 1876 ? [Wiitdb^^S' 
J.: It is not what Grimley is doing with the 
selectors, but what the defendants are doing wi^h 
Grimley.] The facta show that the defendants 
were advancing money for an illegal purpose- 
[Wr^DEYEB, J. : Unless the Act distinctly says 
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the object is iUegal and criminal, nothing that 
Toa can do can make it so. Chubb, J. : Can you 
point out any evidence where Grimley told the 
defendants that he was wanting the money for the 
purpose you have said ?1 Yes. Grimley himself 
said he told M'llwraith that he was getting the 
land by advancing money to the selectors. When 
he acquired the lands he mortgaged them to the 
compsny. Obviously the transaction was illegal 
all through. [Chubb, J. : Where is the evidence 
that the defendants knew G-rimley was paying the 
selectors £1 a week and rations ? j It is not neces- 
ary to show all those subsidiary things. Thev 
did not need to know all these particulars. All 
they had to know was that the selectors were 
'lunanies for Grimley. [Chubb, J. : Is there any- 
ti^iD^ to prevent a selector fulfilling all the con- 
Ana, and at the end of the time handing over 
the lands to someone else ?] The evidence here 
?how8 they were there for Grimley. [Coopbb, J.: 
Xo ; not for Grimley. But even then, why should 
that prevent the defendants advancing money? 
If they had got the lands, what was to prevent 
the defendants lending them the money ?] Because 
thej were lands illegally acquired under the Act 
of 1876, and the defendants knew it. [Chubb, 
J. : How did they know that the Government had 
not waived their right to upset the title by the 
issue of the deed of grant ?] That is for them to 
ihow. [Cooper, J. : No ; it is for you to show. 
Chtibb, J. : You say the Crown were not aware 
of the whole of the facts ?! That is for them to 
show. [Chubb, J. : In other words, your conten- 
tion is, that a man acquiring a title has to prove 
that it is genuine.] Tne grant was acquired con- 
trary to the law of the land ; it is shown by the 
evidence to be bad ; and I say it is now for the 
defendants to say that it is good. [Chubb, J. : 
The defendants never lent them a farthing until 
the titles were got.] That makes not the slightest 
difference. They knew the lands were illegally 
acquired, and that they could be forfeited at any 
time. [Chubb, J. : Your position is this, is it 
not, that we are trying an action in which one of 
the parties — the drown — is not present ?] I sub- 
mit it is not necessary that they should be present. 
This is not an action to set aside a deed. [Chubb, 
J. : If your contention is that the Governor-in- 
Council could issue a proclamation to-morrow 
throwing the lands open to selection, it seems as if 
they should be a jparty to the action. Take this 
view. Under this judgment the deeds are void, 
and the Attorney- Genera] may to-morrow institute 
proceedings to have them set aside on the ground 
that the Crown were deceived in issuing the grants. 
^'ow, supposing the judgment of this Court is that 
they have not been deceived, what would be the 
position then ?] The position then would be that 
the grants would be good. [Chubb, J. : Then 



what would become of the judgment ?] So farf 
the decision already is that the deeds are voidable* 
" Byrnes^ S.G.: Not voidable, but absolutely worth- 
ess. Those are the words of The Chief Justice.] 
Voidable is sufficient for my argument. The 
defendants have taken as security land which 
they knew all along was acquired contrary to the 
provisions of the Act of 1876. I cite Tooth v. 
Power ^ 284, and Howard v. Herrick, 7 V.L.R., 
79. Here it is clear that Grimley had acquired all 
the lands in contravention of the Act. I submit, 
on the authority of Howard v. Herrick, that any 
transaction or agreement which will have the 
effect of violating the policy of the Act, would be 
illegal. I maintain that Grimley*s transactions 
were of that nature, and that the defendants knew 
that they were advancing money on illegally 
acquired titles. The first mill loan was authorised 
while the land was in process of conditional selec- 
tion. [WiNDKYKB, J. : That would be on the 
understanding " On your bringing us the title 
deeds, we will advance you so much money.'*] 
The Board minute states the money would be ad- 
vanced on the completion of the freehold. That 
being so, the defendants must have known at that 
time that the land was in process of conditional 
selection. [Windeyeb, J.: What do you say to 
this case: Action for money lent. Defence, "You 
knew very well when I borrowed the money that 
1 was going to make a bargain with a free selector 
to dummy some land for me." Would that be a 
good defence ?] Yes, certainly ; the agreement 
being illegal. [Windetkr, J. : It is a bold pro- 
position certainly.] Suppose a bank lent money 
to one of its customers knowing that he meant to 
use it for making an advance for illegal purposes ? 
[WiNDErER, J. : The question is, is it for illegal 
purposes ?] Most decidedly. [Windeteb, J. : 
It is for a person to make the bargain with a free 
selector, but how far are you going to take it ?] 
If you deal with a person knowing he is 
*• dummying," surely that is dummying. If it 
is not, why have the Act enforced at all ? A man 
cannot go to a bank and say " lend me money to 
' dummy,* " and he cannot say " I have got another 
man * dummying * for me, lend me money to pay 
him." It is illegal for a man to lend money to 
another to * dummy ' land under the Act of 1876. 
[Wixdeyeb, J : Where is there evidence here 
that they intended to get the land for themselves?] 
They knew Grimley was going to get the land for 
himself. [Windeteb, J : But where is the evi- 
dence that they intended to get it for themselves? 
That is what the Legislature, it appears to me, 
intended to say ?] All the selectors were doing 
was to get the land for Grimley ; they never pre- 
tended that they were getting it for themselves, 
and the defendants knew that. [Cooper, J. : 
Grimley got money from the Queensland National 
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Bank, and the Queensland National Bank never 
pretended that thej wanted the selections. And 
the defendants did not pretend that they wanted 
the selections for themselves ?] No ; but if they 
knew the land was being dummied, and lent money 
to the person who was carrying out the dummy- 
ing, that would be an illegal thing. Here G-rim- 
ley had men on the land, and th(s defendants lent 
money to him to enable him to employ other per- 
sons to dummy. If that was not dummying, then 
the Act could be walked through altogether. 
What Grimley wanted the money for was to pay 
the Q.N. Bank. He carried on operations througn 
the bank. He drew money out of the bank to pay 
to the selectors, and, having perfected the titles, 
came to the plaintiff company to get the money to 
repay the bank. [Windeykh, J. : If Grimley 
borrowed the money from someone else to pay the 

flaintiff company, would that be illegal ?J Yes. 
Wlndeykb, J. : How far is that to go on, Mr. 
Lilley P If it is so, who is safe under such cir- 
cumstances ?] Because the money filtered through 
the bank, that is no reason why it is removed from 
the category of illegal acts. He cannot do in- 
directly what he cannot do directly. The fact 
that the money went through the bank makes no 
difference. [Chubb, J. : Were the majority of 
the loans granted by a full board, or if any of the 
members were absent, did the knowledge come to 
them soon afterwards?] Yes. [WiNDErEB, J., 
to Solicitor- General : You make no point out of 
that. You stand or fall together ? Byrnes, S.G. : 
That has been our position all through. Chubb, 
J. : Evidence against one is evidence against all.] 
That is all venr well ; but the Court cannot do it. 
[Chubb, J. : I think you had better read the evi- 
dence which shows knowledge on the part of each 
of the defendants. Do you contend that there is 
evidence of knowledge against Hart ?] Yes ; 
most decidedly. [Chubb, J. ; It is the weakest 
in his case, I believe.] He said he knew that the 
Bells had no legal claim to the money spent on 
the selections. [Byrnes, S.G. : He did not say 
that. He gave his opinion in the box.] In his 
evidence, Sir Thomas M'llwraith said, that before 
Sir Joshua Peter Bell's death, he knew that the 
selections were under his control. After Sir 
Joshua's death, Grimley wanted him to advance 
money to secure the selections for Bell and Sons. 
[Chubb, J. : You contend that the knowledge 
acquired in 1881 was sufficient to put him on his 
guard and make inquiries in 1883 when the loans 
were applied for ?] Yes ; and the additional 
knowledge which had been acquired in the mean- 
time. l)oes not that fact show personal knowledge 
on the part of Sir Thomas M*Ilwraith in 1881 ? 
Joshua Peter Bell died in December, 1881 ; 
''■ ^ that there is the application of Lady 
Thomas M*Ilwraith to secure the selec- 



tions for her. The reply which he gave was that 
he did not want to have anything to do witli tk 
selections in any shape or form; but later on, 
Grimley comes on the scene, and the money is 
advanced to him to acquire the selections for him- 
self. Sir Thomas M*I1 wraith, later on, said lie 
thought the arrangements for getting the lands for 
the Bell family had broken down, and that Grim- 
ley was trying to get the lands for himself. 
Before the loans were advanced he knew that 
Grimley was going to acquire the lands througli 
the selectors, and subsequently, when the lands 
were acquired, they were mortgaged to the plaintif 
company. Obviously Sir Thomas knew there wi8 
an illegal transaction going on under the 1876 
Land Act. As to the knowledge of defendant 
Hart of the illegal transactions, the evidence 
which he gave on the thirty-seventh day of the 
trial, he said he had acted in the formation of the 
Darling Downs and Western Land Company. 
[Chubb, J. ? What position do you take up with 
regard to the connection of the Queensland 
National Bank in the matter. Was it alleged 
that the defendants themselves had assured the 
bank that the loans would be granted?] The 
assurance was given by the defendants to the 
bank that the loans would be granted. [Chubb, 
J. : Your case is that the bank would not have 
advanced the money in the first instance without 
a distinct understanding that they would get it 
back from the plaintiff company afterwards rj 
Yes. [Chubb, J. : Where is the evidence of that?' 
There is the fact that no money was advanced bj 
the bank until after the promise by the company. 
[Chubb, J. : Even supposing that to be so, was it 
not on account of Grimley assuring the Queene- 
land National Bank that the loans had been 
authorised ? As a matter of fact the defendants 
had not authorised any loans at the time.] Oh 
yes, they had. They had* passed a resolution in 
1882 ; he went and got his deeds, and on their 
solicitors writing and telling them that the securi- 
ties were all right, the cheque was paid. There 
was no further record made. Sometimes the con- 
veyance showed that the defendants advanced 
more than had been paid on the selections. 
[Chubb, J. : You contend as a matter of evidence 
that the assurance was made to the bank by the 
local directors ?] They knew it. The chairman 
of the local board was on the directorate, and so 
was the j^eneral manager of the bank. The sec- 
retary of the board was also an officer of the bank. 
That is a fact, and that is how the money was 
advanced. [Windeter, J. : Your position is this : 
that Grimley went to the bank and asked for an 
advance on the assurance that someone would 
repay them if they advanced the money; then, 
that he went to the defendants and asked for ft 
loan, offering them as secunty deeds which were 
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to be obfauned ; then^ on the strength of that, the 
bank adyanced the money. That ia jour case? 
And jou also saj that it is an illegal transaction, 
both as to the bank and to the defendants ?] Yes ; 
because the defendants knew it, and knew it all 
along. They were aware of the illegal relations 
which existed. [Byrnes, i^.G,: This is quite 
another new case !j No. It is what I haye con- 
tended all the way along. There is nothing new 
at all. [WiNnsTEB, J. : If it is an illegal contract, 
bow is it that you are suing Grimley?] The 
question as to an innoceut purchaser does not 
come in. [Chubb, J. : And the question as to 
acquiescence is another thing?] There is no evi- 
dence that the plaintiff company knew of these 
relations until 1887, when Mr. Littleton wrote 
ijome to the London board. [WnrDKTEB, J. : 
Then, if they are bound by the acts of their 
•iirectors, why cannot they take the titles ?] No 
validity of title, even by an innocent purchaser, is 
in order. [Windeteb, J. : You go that length, 
do you ?] Yes. [ Wiwdetib, J. : You disagree 
with The Chief Justice?] Yes; the question 
whether they are innocent purchasers or not is of 
no consequence. [Cooper, J. : You say that these 
Crown grants should be voided ?] I say they are 
mded, or, at least, are voidable; and that the 
defendants knew, and failed to exercise reasonable 
care. Hin Honour's construction as to that, I 
presume, is based on section 101 of the Act, and 
on that I will cite the case of Cumming v. Forres- 
ter, 2 J. & W., p. 834. [Chubb, J. : Am 1 to 
understand that the assurances were made by 
Qrimley to the bank, or by the defendants to the 
bank?] I have already said that the chairman 
and general manager of the bank were members 
of the board of the plaintiff company. [Chubb, 
J.: But an assurance is something said.] Their 
position in connection with the bank and the com- 
pany shows knowledge, but it does not matter how 
thev acquired the knowledge — whether Q-rimley 
told them or someone else. [Chubb, J. : It does 
not appear whom Drury made inquiries of — pro- 
bably his own officers.] Yes, but it does not 
Qiatter ; it is immaterial so long as the defendants 
knew the transactions that Grimley proposed to 
cany out They knew that he got the money 
from the bank to carry those transactions out. 
[Chubb, J. : Did you, in cross-examination, point- 
edly ask the defendants whether there was dum- 
mying, or whether they understood that the lands 
liad been dummied ?] No. [Chubb, J. : They 
gave you a reason and you took it ?] I accepted 
it as the real reason. The executors of Sir J . P. 
Bell had no legal claim to recover the money they 
Ijad advanced. If it had been perfectly bond fide 
then they would have had a claim. [Chubb, J. : 
Then you ask us to infer that the reason was that 
they knew the land had been dummied, but you 
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did not ask the direct question in cross-examina* 
tion.] You usually do not ask the question in 
that way. 1 now refer to the evidence of Sir A. 
Palmer, with the obiect of showing that he knew 
that the land had been dummied, and that the 
money was advanced to Qrimley to enable him to 
acquire the land. On the question of the loans, I 
draw your attention to the circumstances under 
which the loan of £4,847 was granted. Qrimley 
had not paid a penny interest for the previous six 
months, and he was practically insolvent. [Win- 
DETRB, J. : They advanced that money in order 
to keep the bank from foreclosing P] Yes ; and 
they gave a guarantee of £1,000 to the bank. 
Practically he was never allowed an account after 
that. That being so, I submit that the Judge was 
right in allowing the amendments. [Windeteb, 
J. : Because he was insolvent the Judge was right 
in allowing the amendments ?] No ; because 
there was evidence of dummying and knowledge 
on the part of the defendants. [Cooper, J. : You 
say that that being the position, the Judge was 
right in allowing the amendments on the thirty- 
eighth day ?] Yes. I refer your Honours to The 
Judicature Act (Harding, Acts and Orders, p. 595, 
Order 27) " The Court or a Judge may, at any 
stage of the proceedings, allow either party to 
amend his statement of claim, or defence, or 
answer, or may order to be struck out, or amended, 
any matter in such statements respectively, which 
may be scandalous, or may tend to prejudice, em- 
barrass, or delay the fair trial of the action ; and 
all such amendments shall be made as may be 
necessary for the purpose of determining the real 
question or questions in controversy between the 
parties." Now my contention is that the real 
question was the insufficiency of securities. 
[WiNDETER, J.: When did you ever intimate 
that that was the real question between you?] 
It was raised on the pleadings all along. [Wind- 
ETER, J. : It was not raised on the pleadings. 
You went on for thirty-eight days without finding 
that the securities were insufficient. Chubb, J. : 
You will have to show that you had not the means 
of making reasonable inquiry.] We did not know 
it. Not until Mr. Hart stepped out of the box 
did we know that there had oeen dummying, and 
that the defendants knew it. Of course, if the 
Court is prepared to hold that you cannot make a 

case in cross-examination [Chubb, J. : The 

Court probably will not hold it. But that is not 
this case. On the thirty-eighth day you raise a 
new case on the fact that the titles were bad in 
point of law.] I could not do it before. I could 
not step in in the middle of their case and ask for 
leave to amend my claim. [Cooper, J. : Is it 
not a fact that you were prepared to overlook the 
question of dummying at the commencement of 
the case?] No. [WiJf deter, J.: The real 
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question whicli you came to dispute in the first 
instance was insufficiency of security.] I opened 
the case that Bell had dummied land. It was not 
something thrown in to show recklessness. It 
was to show the interest the Bells had in the lands. 
The contention was that the defendants advanced 
£10,000 and £14,000 to arimley to pay hack what 
the Bells had advanced. [Chfbb, J. : There was no 
allegation of any impropriety on the part of the 
Bells at the time.] If I had known of the know- 
ledge of the diunmyin^, I would hare opened 
straight away; but all I Knew was that they had 
advanced money. I did not know that it was for 
an illegal purpose until afterwards. [Bi/rnet, 
S, O, : Look at Orimley's answers to the interrog- 
atories.] There is no evidence there of dummying. 
[WiNDETSB, J. : Look at the Idth and 14th para- 
graphs of the statement of claim. There are the 
allegations as to the Darling Downs Company and 
the defendants' connection with it. There was 
reference to dummying there.] If that is so, 
dummying was raised in the claim, and I am en- 
titled to rely upon the evidence. I do not care 
which way it is taken. [Windetkb, J. : Why, if 
you thought that, did you apply to amend your 
claim P] I did not think so. That is why I 
applied to alter it. In my opinion it was not 
mcule with sufficient particularity. I shall be very 
glad if the Court thinks it was raised. [Wind- 
ETEB, J. : I did not say it was raised. What I 
am pointing out to you is that you saw it and did 
not rely upon it.] No ; I did not. It is an essen- 
tial part 01 my case that I must prove dummying. 
Then I must prove that the defendimts knew it. 
If I have not proved these two facts I have failed. 
[WiNDETEB, J. : You Say this is the strongest 

fart of your case. Why did you not open it ?] 
did not know it until the defendants gave evi- 
dence in the witness-box. [Wiwdeteb, J. • Then 
the matter really did not enter into controversy 
between you when you came into Court ?] I had 
thought that probably it would -, but the matter 
came out in cross-examination. [Wiitdeteb, J. : 
If it was a matter of controversy between you then 
the Judge could make the amendments.] There 
was a very similar case tried before Mr. Justice 
Beal last week, in which the matter which had to 
be tried was altered after all the evidence had been 
taken. [Wikdeteb, J. : Your charge against 
the defendants is contained in the 18th and 24th 

f paragraphs of your claim. There you say the 
ands were a grossly insufficient security ; that the 
directors knew, or ought to have known, or with 
the exercise of reasonable care would have known. 
Further, that they did not verify the statements 
which Orimley had made as to the value of the 
lands. Did not that point to dummying ?] Not 
necessarily. [Chfbb, J. : Then what does it point 
to? If you knew these facts on the 26th April, 



1889, that was evidence, surely ?] There was no 
charge made. [Windeteb, J. ■. That is just what 
we say — that there was no charge made, although 
you had the facts. Your case was that the security 
was insufficient. That was what they came to 
Court on. Chubb, J. : Did you not argue yester- 
day that they knowingly advanced money to 
Qrimley for the purpose of enabling him to get 
the lands ? Is that not dummying ?] No ; it 
was purchasing. [Windeteb, J. : It was pur- 
chasing before the conditions had been f ulfilled.J 
No ; I did not sav that. [Wikdeteb, J. : In 
your 13th paragraph of the statement of claim you 
say that the defendants arivanced to Grimley the 
sum of 10s. per acre on the selections for the pur- 
pose of mining the necessary improvements.! 
That may have been a bond fide advance. Until 
we got the defendants in the box we did not know 
they were engaged in any illegal transaction. 
[Windeyeb, J. : You argued yesterday that a 
common-sense view of the matter should hare 
told the defendants what was the position. You 
had the whole of the facts before you ; you had 
the same information. Coopkb, J. : I notice in 
your opening, Mr. Lilley, that you refer to dum- 
mying. You say it was resorted to by the Bells 
to secure the lands.] At that time I did not 
know the defendants knew it. [Coopkb, J.. It 
is quite evident to me that if you did not charge 
them with dummying, you suspected it.] Teg; 
but not that the defendants were aware of it. \^ 
is essential to my case that there was dummying, 
and that they knew it. [Chubb, J. : The question 
is whether the pleadings as originally drawn were 
not so artfully worded as to point to dummying 
without charging it. Wixdeyeb, J. : It is not the 
case he opened. That is not what they came here 
to answer. Coopeb, J.: You say you knew 
nothing about dummying?] No; not until Lit- 
tleton wrote home. As soon as the London 
directors heard of it they sent a man out at once 
to make inquiries. [Chubb, J : You could haTC 
found out all the circumstances before the state- 
ment was drawn. Coopeb, J. : Littleton a letter 
distinctly points to dummying. Why didn't you 
raise it ?] The letter was a private one written 
to the London board. [Chubb, J. : The informa- 
tion was got here, and you could have got it if you 
had liked. Coopeb, J. : If you read Mr. Little- 
ton's letter to London, under date of 20th Janu- 
ary, 1887, you will see that he says the history of 
the transactions was simple. Wiien the ^*^^|j\S^ 
Downs and Western Land Company, Limited 
took over Jimbour there were many dummied 
selections. Sir Thomas M'llwraith, as manager 
of the Darling Downs and Western Land Com- 
pany, Limited, would have nothing to do with 
them, but Grimley, who had long been in the 
employment of Bell and Sons, undertook to do 
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what WM necessary to get rid of the dummies. 
There was, says Mr. Littleton, no harm in this. 
Bell and Sons would doubtless have handed over 
the selections to the Darling Downs and Western 
Land Company. Sir Thomas M*Ilwraith must 
have been aware of that ?] There was nothing to 
show that he was. [Coopeh, J. : If that informa- 
tion was wrong, it was the information that he 
doobtlcMM conveyed to the plaintifF company. 
There is a distinct intimation conveyed to the 
chairman of the London board by Mr. Littleton.] 
All we could find out by searching at the Lands 
Office was that the land had apparently been taken 
up bond fide. We had no evidence to prove that 
Sir Thomas M*I1 wraith knew anything to the con- 
tiWT. [5yrif c*, 8. 0. : Mr. Littleton further 
ffljs— " It is a great pity that one of our directors 
*iouId have been mixed up in a transaction of 
this nature, but I may say ne has been perfectly 
candid about it, and the transaction would have 
been perfectly satisfactory if the value of the 
Darling Downs land had been maintained."] It 
does not say that he told Mr. Littleton that he 
knew there was dummying. fCHiTBB, J. : You 
m there is nothing in paragraphs 13 and 14 of 
the statement of claim pointing to dummying? 
And you opened dummying to tne jury?] Yes. 
To show an improper interest in making the ad- 
vances, which were made for improper purposes — 
for the benefit of Bell and Sons, and not for that 
of the plaintiff company, and vnthout taking any 
security from the persons for whose benefit the 
money was advanced, [(^hubb, J. : It was not a 
question, then, of taking no security at that time, 
but insufficient security.] Yes. It was a ques- 
tion of not taking a security from the persons for 
whose benefit the money was borrowed. [Chubb, 
J. : You should have alleged that the defendants 
never took any security from Bell and Sons.] We 
hare done that in paragraph 18. [Coopeb, J.: 
You contend that although you suspected that the 
defendants knew all about the dummying at the 
beginning, yet you had not evidence before you 
which would support such a case, and you kept 
that part of the case back until you had drawn 
from the defendants sufficient evidence to affect 
them.] No ; I do not say anything of the sort. 
I say that the plaintiff company knew that the 
land had been dummied, but did not know that 
the defendants knew anything about it. [Coopkb, 
J. : Thejr must have suspected, because Mr. Lit- 
tleton distinctly pointed it out in his letter.] Even 
supposing that we had suspected, we could not 
make that case until we had evidence. [Coopeb, 
J. : That is precisely what I am saying. Is it not 
a fact that you suspected them all along, but were 
unable to prove it ?] Certainly. [Cooper, J. : 
I really do not see how you can support the con- 
uct of the case in any other way.] You do not 



apply for an amendment untOyoo hare reasonable 
hope of making your case. [Uoopxb, J. : Is it a 
fact that you delayed this part of joor case un^ 
you had orawn out evidence ?] x es. When it 
was elicited I saw that I had another string to my 
bow, and I applied for the amendment. Under 
what other circumstances could I ask ? I had first 
to get my evidence to support my case. [Coopkb, 
J. : I think your proper plan would have been to 
have made the charge of dummying originally, 
and then to have called the defendants and cross- 
examined them.] No one after the decision in 
Simpion'i case would have thought of interrogat- 
ing them. They would have decbned to answer, 
on the plea that their answers might tend to 
criminate them. On the question of amendments, 
I will refer your Honours to the cases of Tildesley 
V. Harper, 10 Ch. D., 892, and Kurtz v. Spenee, 
36 Ch.JC)., p. 770. [Coopkb, J. : You cannot get 
an an)endment which will make an entirely new 
case.] There is the case of Riding v. Hawkinn, 
14 P.D., p. 56. In our case we had all the evi- 
dence that could be got, and if there was anything 
in it, it should have been disposed of at once. 
[Chubb, J. : The real question in controversy on 
the amendments is whether the titles were good or 
not.] The real controversy all through was 
whether there was sufficient security or not. 
[Chubb, J. : The question is whether, after reason- 
able inquiry, you ought not to haye known it when 
you came into Court. Coopeb, J. : Had you suc- 
ceeded on the first part of the caseyou would not 
have tried to bring this on?] xes; I would. 
[CoopEK, J. : Is it not quite true that on the first 
part of the case you absolutely failed ?] ^fo. We 
were still entitled to recover on the mill loan. I 
do not admit that we failed ; I say the jury were 
wrong. [Chubb, J. : You say that there was no 
injustice done to the other side by the granting of 
the amendments ?] My contention was that it 
was not a fresh case. It was the same case — the 
insufficiency of security. First we went on the 
insufficient value, and then on the insufficient 
title. On that I will refer your Honours to the 
case of Shetkle v. Latorence, 2 Timei Reports, p. 
777. [Chubb, J. : Assuming that the Judge had 
power to make these amendments, the defendants 
would have been entitled, if necessary, to get evi- 
dence in England ?J The Judge certainlv gave 
them leave to get it. fWiMDETEB, J. : Do you 
think it would be reasonable that a case which nad 
gone on for forty days to be stopped, and a com- 
mission sent to England which would delay it for 
six months ? Why could not you have asked the 
defendants on interrogatories ?] Because they 
would have said that it would tend to criminate 
them. I would not do a useless thing ; besides, I 
had no reason to suspect them. [ Wihdkteb, J. : 
You argue in point of fact that you could not in- 
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terrogate them on dummying because it would be 
a criminal offence ?] x es. [Windbtkb, J. : So 
to make all these contracts would be a criminal 
offence ?] Yes ; if they knew it ; and they would 
not be bound to answer. [Windkykb. J. : They 
did not believe for one moment that it was a 
criminal offence.] There is also the case of A.S.N, 
Company v. W. Howard Smith, 14 Ap Ca., p. 318. 
[WiUDBTEB, J. : That was a very unsatisfactory 
case. It was all wrong in my opinion.] It is 
binding on the Court until it is set aside by the 
Privy Council. [Wdtdbteb, J. : It is not binding 
on this Court. Chubb, J. : Do you say that no 
injustice has been done here to the defendants ?] 
I say that more injustice would have been done if 
we had not been allowed to raise the question, 
seeing that it was elicited when the defendants 
went into the box, that they had advanced money 
on no security whatever. It would be highly in- 
convenient to have had to bring another action, 
Besides it is the principle of The Judicature Act, 
if possible, to dispose of all the matters involved, 
in one action. [Chxtbb, J. : But not at unlimited 
cost to the parties.] It was their evidence that 
clinched it ; it was not our evidence that proved 
it ; it was the evidence of the defendants. [Chubb, 
J. : But they might have got volumes of evidence 
of acquiescence if they had tried.] They did not 
suggest it. They simply said that it would be an 
expensive thing to go to England. [Bymet, S. Q. : 
Oh, no. We might have examined Sir James 
Garrick and found out what he thought when he 
read the letter, and whether he thought that the 
title was good or bad.] I refer to the case of 
Budding v. Murdoch, 1 Ch. Div., p. 42, as dealing 
with the right to make amendments, or to make a 
new case at a trial. Now, I will proceed to deal 
with what took place in Chambers on the applica- 
tion to strike out the amendments. [Chubb, J. : 
Before you go into that I should prefer that you 
would deal with the question as to whether this 
was a material amendment, and also as to whether 
the Crown should not have been here. You will 
have to show that your amendment was a good one 
without the Crown.] Of course, I have already 
submitted that the amendments were material, and 
that the presence of the Crown was not necessary. 
This was not an action to set aside a Crown grant. 
We say the deeds are voidable; your Honours 
have said they are void ; but we do not ask that 
they shall be declared void. [Chubb, J : Is not 
the effect of the judgment that they are not in 
existence?] That question does not come up. 
We do not ask you to cancel the deeds. [Chubb, 
J. : Then the deeds may remain good, and yet the 
defendants may be liable to pay the whole of the 
value of the lands.] The whole of the lands may 
be forfeited. They are liable to that at the present 
time. I Chubb, J.: In an action for breach of 



covenant or forfeiture, the lease is not bad until 
forfeiture is acted on.] Certainly. [Chubb, J. : 
There is the question of waiver to be considered.] 
That is for them to show. We say the defendants 
were guilty of negligence in advancing on titles 
which may be voided, and there is evidence that 
they are liable to forfeiture. Alleock y. Bain, 2 
Moore and Fain, p. 625. [Chubb, J. : Is not 
your position this — that the titles are absolutely 
as good as any others until the Crown steps in and 
say they are void?] Possibly. [Chubb, J.: 
Then you are not loo soon?] Why should we 
have such a title forced on us ? [Coopkb, J. : 1! 
you get judgment, how would you proceed to 
realise? What form would it take?] They 
would pay us the money, and take back the secu- 
rities for what they are worth. The Chief Justice 
said the titles were worthless ; but they are not 
actually so until the Crown acts. There is no 
order taken out from the Court annulling the 
deeds. [Chubb, J. : They have been declared to 
be void.] But they will not be so until the Crown 
takes action. I submit that there is no necessity 
for the Attorney- Q-eneral to be here. [Chubb, 
J. : I think it is incumbent upon you to show all 
the circumstances surrounding the lease. That is 
why the Attomey-G^eneral should be here. Sup- 
posing, for instance, the Crown have received a 
fear's rent, they have waived their rights.] ^o. 
Chubb, J : It has been held so.] That is for 
the defendants to show. The onus is upon them. 
Now, I will come to the £1,000 loan. I shall 
submit that the jury having disagreed, the learned 
Judge in his judgment gave us judgment for 
£ 1 ,^X), and that gave us nght to the costs of the 
action. As to the advance of £1,000, the Judge 
has found in his answers to the questions, that the 
money was advanced without any increase of secu- 
rity, that it was carelessly and negligently made, 
and without reasonable care. [Windkyeb, J.: 
The jury found the opposite. I suppose the con- 
tention was that the lands and the buildings were 
sufficient to cover all advances.] I will refer your 
Honours to Ghrimley's own evidence with regard 
to the matter. [Windeteb, J. : It was conceded 
the other day that there was evidence on which 
the jury could find that the securities were suffi- 
cient. Byrnes, S.O. : There is the further point, 
your Honour, that the £1,000 went to pay wages. 
Chubb, J.: And the mortgagees would have been 
liable for six months' wages under The Jnwlvency 
Act, I suppose it is contended that there was evi- 
dence sufficient to warrant the Judge in setting 
aside the findings of the jury, and to say that the 
security was insufficient.] Certainly. [Chubb, 
J. : Then it will be your duty to point it out, Mr. 
Lilley.] 1 refer to the letter written by Grimier 
to the company at the time of the loan, in which 
he pointed out that he had been unable to make 
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it a profitable concern, and that unless further 
assistance were given, be would hare to call a 
meeting of his creditors. Sir T. M'llwraith, in his 
eyidoDce, said the advance of £1,000 was to pay 
wages, but he did not say how much there was due. 
[Chubb, J. : Did you call any business men to 
show the surrounaing circumstances ?] No ; it 
was not necessary. The facts were too plain — the 
man was hopelessly insolvent. [J^yrnf «, 8, Q. : 
All the other creditors gave him six months.] 
Too not onlv gave him £1,000, but time as well ; 
and the result was that everyone else was paid off 
in full, and we were the only ones who were let in. 
WiirDETKE, J. : If the securities were good, and 
lad been sold, this extra £1,000 would have made 
no difference.] They could not be sold. They had 
been advertised. Sir Thomas M*llwraith, in his 
eridence, said he had spent over £700 in advertis- 
ing in Melbourne and New South Wales, and a 
special commissioner was sent down to endeavour 
to get them sold, but it was no use. This was 
before the application for the loan was made. 
The whole circumstances showed that the loan 
simply went to increase the debt ; and the result 
was that everyone got paid in full except us. 
Now I come to the discharge of the jury. They 
disagreed, and were discharged ; they did not find 
on the amendments. Some of them evidently 
thought there was evidence on one side, and some 
on another. The questions on which they dis- 
agreed were 11a, 11b, 11c, and lln. It was on 
question 11h that I submitted that I was entitled 
to ]udfi;ment against the defendant Hart. 1 did 
not asK for judgment against Hart before then. 
I do not mean to infer that I did not ask for 
judgment against him at all. I said that, 
on the findings, I was entitled to judgment against 
all the defendants except Hart. The jury disa- 
greed on the most material questions. [Chubb, 
J. : On the question of knowledge.] On the ques- 
tion of dummying. [Byrnes, S.O. : They did not 
agree on the question of knowledge ; they answered 
the questions bearing upon it.] They did not 
answer them. [Bymei, S. Q. : They answered 
the questions of knowledge that they disagreed as 
to whether the facts existed. Wikdetbb, J.: 
It is explained in their explanation. They say 
that where no answer is given, they did not think 
it necessary to give any.] Exactly ; because if 
they did not answer the questions as to dummying, 
it was not necessary for them to answer as to 
knowledge. How could the jury have answered 
the questions of knowledge when they disagreed 
as to whether the circumstances existed. [Wind- 
£TEit, J. : Where do they say that they cannot 
agree as to dummying?] In question 11a, which 
they mark "not agreed." [Wikdetkb, J.: They 
were discharged ab initio as far as I can see.] 
Thej were discharged because they disagreed. 



That is His Honour's note. Why should His 
Honour mention that they disagreed if they were 
discharged in the ordinary way after having fin- 
ished their work? [Chubb, J. : Suppose a jury 
agrees on nineteen questions out of twenty which 
are put to them, can the Judge discharge them 
because they do not agree on that one ?] Yes ; 
if that is the most important question. [Chtjbb, 
J. : Here you had a case split up into two parts. 
In one part the jury agreed, and on the other they 
disagreed ; ought not the Judge to have entered 
up judgment on the case that they agreed upon, 
and kept the other back for a new trial ?] No ; 
I submit that he should have discharged the jury, 
because they disagreed upon the material part of 
the case. [ Wind£TEB, J. : He says, ** They dis- 
agreed, and I discharge them," but he never 
intimated that to the parties before the Court.] 
It was apparent. The Judge said, "Have you 
agreed, or shall I put ' not agreed ?"* They went 
back and they put ** not agreed " against the 
question involved. [Windeteb, J. : It is a ques- 
tion whether the state of things had arisen which 
would justifv the Judge in saying, •* I will try the 
action myself."] I submit that he was justified. 
The jury disagreed, and it was open for the Judge 
to decide the matter himself. [Windkykb, J. : 
What authority have you for that ? That is the 
question.] On the 16th October, 1891, His Hon- 
our made his order for the trial of the action with 
a jury, and reserved to himself the right, if the 
case got beyond the jury, to take it out of their 
hands at any time he might think fit, and decide 
it himself. [Chubb, J. : Grimley claimed no 
jury ?] I am not clear about that. I do not think 
that he did. The Judge ordered the trial, reserv- 
ing leave to himself to withdraw the case from the 
jury at any time he should think fit, on it appear- 
mg that it was getting beyond them. It was 
pointed out to His Honour before that, that the 
case would probably be a very long one, would be 
very expensive, would involve the consideration of 
a lot of papers and documents, that it was a mat- 
ter which might involve mixed questions of law 
and fact, and that altogether it was an improper 
case to go to a jury. Numbers of cases were 
quoted to show that there had never been an in- 
stance in which a case of the kind had been tried 
by a jury before. His Honour intimated that he 
was not going over this matter again a second 
time. [Chubb, J. : Apparently it would not get 
beyond the jury until they returned into Court 
with their findings.] I understood that there was 
to be no second going over the matter. [Wixd- 
EYEB, J. : I suppose that is admitted. The 
question now is whether he had the power to do 
what he did.] Certainly he had, under liule 28. 
He certainly had power to order the trial by a 
jury. This being a case which he could have tried 



264 



THE QUBENSLAKD LAW JOURNAL. 



I89SL 



by himself without the consent of the parties, he 
had the right to try it by a jury, and had the 
right, even after ordering the trial by a jury, on 
application being made to him, to dispense with 
the jury and try it himself. [Wii^detkb, J. : At 
what stage after ? He might at the commence- 
ment of the case, on hearing the opening state- 
ment, say : " I am of opinion that it is necessary 
to take the case myself," and that might be 
argued ; but where do you find authority, after 
the case has gone on for over forty days, to dis- 
pense with the jury and go on on the evidence 
that they have heard ?J My contention is that he 
had the right to order the action to be tried by a 
jury, first of all. [Chttbb, J. : Your first step is 
to show that this was an action which, before The 
Judicature Aet^ would have been tried by a Judge 
alone.] That is what I am going to do. My con- 
tention is, that before The Judicature Act, he 
could have tried this action by himself. I submit 
that after ordering the trial to be by a jury, he 
could, on application being made to him, have 
dispensed with the jury. [Chubb, J. : Tou say 
he could have rescinded his first order ?] I sub- 
mit he could equally reserve his right to try the 
case himself. [Chubb, J. : If he could have 
rescinded his own order, could any other Judge 
have rescinded the order for the trial by a jury ?] 
Most decidedly. Any other Judge could have 
done it. [Chubb, J. : Supposing this action had 
been set down for trial on circuit at Kockhamp- 
ton, could the Judge on circuit, when it came 
before him, say, " I will try it without a jury ; I 
will rescind this order of The Chief Justice?"] 
If it was set for trial before him, certainly. Sup- 
pose there is what would have been an equity suit 
before the passing of The Judicature Act ? Sup- 
pose the Judge in Chambers should order it to be 
tried, knowing thoroughly all the circumstances, 
before the Circuit Judge at the Rockhampton 
sittings? If, when the other Judge gets there, 
he finds it is an equity suit, cannot he rescind the 
order and say, " 1 will try the facts and will re- 
serve the final question to be decided by the Full 
Court in Brisbane ? " He could clearly do that. 
He could make an order for the trial by a jury. 
If the jury disagreed he could then say, " This is 
a case 1 won't have tried by a jury again ; I will 
try it myself,*' Is he then to go over the long and 
expensive evidence again in order to get the same 
material to give his judgment upon? [Chubb, 
J. : Can a Judge rescind his own order after it 
has been drawn up ?] Of course he can. With 
respect to a Judge rescinding his own order, the 
Chamber practice is this: — After you go to a 
Judge, and he makes an order in Chambers, if 
you disagree with that order you ask him if he 
will re- hear you before you appeal to the Pull 
Court. He then intimates whether he would 



like to reconsider the matter. If he states that he 
would, he hears both sides, and rescinds or cor- 
rects the order as he likes. [Wikdeteb, J. : Do 
you seriously contend that after a Judge has 
heard a matter argued by both sides he can rescind 
his own order ?] I submit that he can. [Wikd- 
EYEB, J. : I should like to hear some authority 
for that being the practice in Queensland. It 
is quite new to me. If a Judge makes an eg 
parte order he may afterwards hear the other 
side, and then, if he likes, rescind his order.] 
In this case, I say His Honour is not re- 
scinding his order. He is merely acting upn 
it. It is the practice in Chambers. [WxynBYEE, 
J.: Their Honours tell me they know of no 
such practice. I have never known of any 
such practice during the thirty years of my ex- 
perience.] There is the case of O'Brien v. 
O'Brien, and other Chamber matters not reported. 
In that case an application was made before his 
Honour Mr. Justice Harding for a writ of attach- 
ment. Both parties appeared, and after hearing 
them his Honour made an order on 9th June, 
1889, dismissing the application, with costs. On 
26th June his Honour, in consequence of some- 
thing that had been pointed out in the meantime, 
granted a writ of attachment. [Chubb, J. : Was 
the first order taken out before the second order 
was taken out?] I am not certain about that. 
[Chubb, J. : 1 have asked his Honour Mr. Justice 
Harding this morning what is his practice, and he 
told me that so long as the order is not taken oat 
you can go back to him, but the moment it is 
taken out you must go to the Appeal Court.] I 
did not know that. There is also the case of 
Siemen v. Jehn. That was a case in which 1 
appealed from the late Mr. Justice Mein to the 
Full Court, and I was asked if I had given the 
Judge the opportunity of reconsidering his decision, 
and I had not. There is also the case of Cohen v. 
Bonny. [Chubb, J. : You must remember that 
the orders here are part of the Act ; in England 
they are regulations. Order 40, r. la, deaJs with 
the matter. I will point out that that order difPers 
from the English order, because in the English 
order the words " on summons " are added. We 
have not got that, but no doubt it has been the 
practice here to allow motions to be made on 
summons, so that if this order is to be strictly 
construed you would have to apply on motion to a 
Judge, and that clearly would not be in chambers.] 
Tou go to the Judge, and he hears it in chambers 
as in court. [Chubb, J. : Another Order is 58, 
rule 2. Byrnes, S.G.: There is a case — Bussell 
V. Taylor— in which Mr. Justice Harding decided 
that he had not the power to rescind his own 
order. It was a case of final judgment, and the 
defendant afterwards came in and asked to have 
leave to defend. It is reported in the Courier of 
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7ih January, 1887.] The practice I was followiag 
is mentioned in 21 Ch. Div., Anderson v. Butler, 
Yes. I was mistaken in the practice as to whether 
the order was taken out or not. I was, before 
referring to this question, on the question of the 
reservations, and I had submitted that the jury 
had disagreed on a materia] point, and that the 
Judge had the jurisdiction to make the order that 
he made during the trial. [Chubb, J. : I do not 
want to stop you, Mr. Lilley, but bear in mind 
this— you say you are entitled to have the case 
tried without a jury on the footing that the action 
was an equity suit. Now, before The Judicature 
Act it was clear that trial by a jury, unless by the 
consent of counsel on both sides, could not be 
directed until the case had been heaid. So that 
according to the old practice you were not entitled 
to the order for the jury until the case came on 
for hearing.] This is regulated by The Judicature 
Act, Order 35, fiule 28. I submit that before The 
Judicature Act this was an action which would 
have been tried by a Judge without a jury. I 
have been unable to find any instance before The 
Judicature Act where directors have been charged 
with misfeasance and the action tried in a court 
of law, and I submit that the reason for that is 
this. The directors were until very recently re- 
garded as being in the position more or less of 
quad trustees, and their misfeasance was looked 
upon in the light of a breach of trust. On this 
point I will cite the cases of the Leeds Estate 
Company r. Shepherd, 36 Ch. Div., p. 787 ; the 
Sheffield and South Yorkshire Building Society v. 
Aizlewood^ iA Ch. Dir., p. 412. I submit that this 
was a caae which would formerly have been tried 
as an equity suit, for the reason that it was regarded 
until very recently as one for breach of trust. 
An application was made to his Honour under 
order 35, rule 28, and his Honour thereon directed 
that the issues of fact should be tried by a jury. 
(^Chubb, J. : Is not the form of the order that the 
whole action is to be tried by a jury ?J I submit 
that is the only order that he could have made. 
[Chubb, J. : It plainly means that the action was 
to be tried by the court and the issues of fact may 
be taken by the jury. At common law you do 
not make an order for the trial by a jury because 
actions are tried before juries.] I submit his 
Honour's order means that the issues of fact are 
to be tried by a jury. [Chubb, J.: You gave 
notice for trial by a Judge. They demanded that 
the issues should be tried by the jury.] His 
Honour reserved the right to say whether the jury 
were right and the right of this court to correct 
the jury afterwards. During the progress of the 
case the ' action from one of misfeasance became 
one of fraud. I submit that, being an action of 
fraud, it was still within the cognisance of the 
Judge, and would have still been on the equity 



side. [Chubb, J. : What you have to consider is 
not what happened afterwards, but the grounds on 
which he was justified in making reservations. 
You are bringing in something which took place 
thirty-eight days after the trial commenced.] No, 
I was saying something which happened afterwards 
that changed the powers of tlie Judge. If it 
became a matter which should not have been tried 
by a Judge without a jury, then that might have 
affected the Judge in making the order and in 
discharging the jury and trying the case when he 
did try it. [Chubb, J. : Does not your argument 
amount to this — that something which happened 
afterwards justified the Judge in the original 
course which he took ?] No ; but rather this — 
that nothing which happened afterwards could 
have made his action wrong. You see the action 
changed It was first misfeasance, which would 
undoubtedly have been tried before a Judge with- 
out a jury. It afterwards became an action for 
fraud, and I submit still remained within the cog- 
nisance of the Judge without a jury. [Byrnes, 
S. G.: The original writ says misfeasance. Chubb, 
J. : And wrong doing. Byrnes, S. O, : In that 
they did not advance bond fide for the interests of 
the plaintiff company. Chubb, J. : That you 
were good to your friends.] That they did not 
entirely consider the interests of the plaintiff 
company. [Chubb, J. : Nothing that happened 
after the order could alter the character of the suit 
so far as his jurisdiction to try the action himself.] 
Yes. 1 will mention the cases of Back v. Hay, 
Ch. Div.. p. 235 ; Filley v. Bailes, 5 Ch. Div , 
p. 4 ; and Bust in v. Tobin, 1 submit that his 
Honour had the right to order the case to be tried 
without a jury. It was competent for him to 
order it to be tried in that way or with a jury. 
After he had exercised his discretion in that 
respect, and ordered it to be tried by a jury, if he 
found it was a matter unsuited for the jury, or if 
the jury disagreed, he had the right to order it to 
be tried by a Judge alone, [(^hubb, J. : That is 
if it was approved by the parties.] If that con- 
tention were good there would be trial after trial 
by jury until they had agreed, and there might be 
no finality. Could not the Judge say under such 
circumstances that the litigation would be oppres- 
sive, and that in order to prevent it he would hear 
the case himself ? Burgoyne v. Meredoubt, 8 Pr. 
Div., p. 401. [Chubb, J. : I do not want to 
interrupt your argument, but you said just now 
that a Judge having ordered a trial by jury could 
afterwards order it to be tried without. Looking 
at rule 29, order 38, it is there provided that such 
an order must be made before the trial or when 
the trial commences.] That is with a jury. This 
is the converse thing. The principle does not 
affect this case. I submit that after a case has 
been tried by a jury it can be tried by a Judge 
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but after the Judge had tried it he would not send 
it down to be tried by a jury. The case cited is a 
case in point [Chubb, J. : "Was this case cited 
at the trial ?] No. The argument is this for the 
other side — that the case having gone to a jury 
cannot be taken away again. That the jury must 
either agree, or else that the case must be tried 
over and over again. I say the Judge would have 
the right to try the case by jury, but if the jury 
could not agree he could, on a special motion by 
either party, order it to be tried by himself. 
[CnrBB, J. : It would have been quite right for 
the Judge to exercise his power if he had done so 
in a proper manner.] I submit it was exercised 
in a proper manner, because it was to prevent the 
case being tried twice over. The Judge wished to 
prevent the possibility of going over the 
ground twice. The only difference was that . he 
made one order instead of two. [Chubb. J. : The 
Judge made the order after he had tried the case.] 
No. [Chubb, J. : Your point is that he made the 
order before the jury disagreed?] Tes; the 
order was that if the circumstances arose he would 
try the case himself. Taking into consideration 
the balance of convenience and the question of 
expense, I submit that the order was a right one. 
It raised the whole question on which to appeal to 
this court. [Chubb, J. : In point of fact you say 
that the Judge has tried the case ?] I submit he 
has. [Chubb, J. : WTiich means this — that when 
a trial by jury is taking place the Judge can try it 
in anticipation ? He can try it at the same time 
as the jury are trying it?] Yes. [Windetee, J.: 
Would it be a seemly thing in the administration 
of justice to have two sets of findings at the same 
time on one case — the Judge to come in with his 
findings and the iury with theirs ? Cooper, J. : 
Suppose at the end of this abortive trial — as it is 
contended it is — the Judge had ordered the new 
trial to be before a Judge without a jury. Would 
it have necessarily been before himself ?] Under 
these particular circumstances it would. None of 
the other Judges of the Southern Division would 
have tried it. [Chubb, J. : 1 hen if the jury had dis- 
agreed, could not the Judge have said to both sides, 
*' I mean to act on my reservation, and I will try the 
matter without a jury — I will sit to-morrow morn- 
ing and hear what you have to say " ?] I submit 
that is what he did. [WiifDETKB, J. : The ques- 
tion is how was he to act upon the reservation ?] 
His Honour heard a motion for judgment on the 
material which had been taken before. If he had 
said, *' This is a different proceeding altogether, 
and I intend to use the notes of the old proceed- 
ings," there might have been some objection to it. 
His reservation was that he could take the whole 
matter. [Cbubb, J.: On the motion for judgment 
the counsel for the defendants did not know 
whether he was acting on the findings of the jury 



or the findings of his own mind.] He siud ke 
would hear the parties on all the facts. I asked 
him to give the judgment on the reservations. 
The jury did not answer important questions at 
the trial. That was why the Judge would hare 
been within his rights in ignoring their findings. 
[(/HUBB, J. : But when you moved for judgment 
you did not ask the jfudge to sweep away the 
findings of the jury altogether. You said certain 
questions had been wrongly answered, and others 
left unanswered. Those which were not answered 
you asked his Honour to answer, and those which 
were answered against you you asked him to re- 
verse. What you asked for was for judgment, 
partly on the findings of the jury, and partly on 
the findings of the judge.] I said part of the 
findings of the jury were wrong, ana should be 
reversed. The other findings were immaterial; 
they could only be answered in one particular way. 
On the question of acquiescence, I refer to Ashhury 
V. Watson, 30 Ch. Div., pp. 377-381. [Chubb, J.: 
Acquiescence is summed up in one sentence — 
"Conduct, with knowledge of all the circum- 
stances."] Busch V. Alt, 8 Ch. Div , pp. 286- 
312 ; and Vivian v. Vivian, 30 Beav., 6 S. As 
to the question of costs, the plaintiffs having suc- 
ceeded in gaining a verdict for £1000 in the 
original suit, his Honour was justified in giving 
them the entire costs of the action. A number of 
issues we failed on, and we were ordered to pay 
the costs. If the court reverses those findings, I 
submit it will reverse that part of the order. As 
to our costs, 1 submit the judgment should stand. 
[Chubb, J. : And yot contend that after the 
amendments you were entitled to have the costs 
of the action ?] Tes. The evidence which was 
taken both with regard to dummying and acquies- 
cence was still necessary evidence. [Chubb. J. : 
Didn't the bulk of the evidence go in against 
Grimley ?] Oh, no. [Chubb, J. : Not up to the 
date of the amendments ?] No. It was evidence 
showing that Bell and Sons had advanced £10,000 
on the selections, and it was alleged in the thir- 
teenth paragraph of the statement of claim that 
the company advanced the money in order that 
Bell and Sons might be repaid. That was a part 
of the original case. It was necessary, not only 
to the original case, but to the amended case. 
]Wnf DEYEE, J. : You, in point of fact, say that 
ihey advanced £10,000, not for the benefit of 
Grimley, but for the benefit of Bell and Sons, to 
whom Qrimley gave back the money they had 
advanced ?] Yes. Therefore I submit that all the 
evidence which was afterwards used on the quee-' 
tion of dummying was essential to that. As to the 
proper form of judgment, I submit that the judg- 
ment of the Chief Justice was right — that the 
order should be to transfer the securities to the 
plaintiffs on being paid. JVy v. Absalom, 28 Ch. 
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Dir., p. 268. With respect to the defendant 
Grrimlej, I object to his Honour's order as to the 
reduction of the rate of interest. They were not 
in pari delieio as to Orimlej. Years had expired 
between the loans and the raising of the question 
of illegality. There was no knowledge of any 
illegalitj until 1887 ; and not complete knowledge 
until the trial. Reynell t. Spry, 21 L.J., Ch., p. 
633 [Feez : 1 do not contend that G-rimlej was 
in pari delicto,] Oimand ▼. William*^ 18 Beazley, 
379 J and Brawnley v. Morris^ Cowper. With 
respect to Ghrimlej's costs, I refer to JEddlettan v. 
Eddleston, 9 Jurist. N.S., 472. G-rimley had made 
an offer to submit to judgment for an account, 
whereas I asked for a specific sum. [Wikdetkb, 
J.: You also asked for £7000 interest.] Yes. 
But he withdrew his offer afterwards and asked 
for judgment against us. [Chubb, J. : That was 
after you had tried to make the titles rotten, not 
only the deeds but the grants.] I submit he 
cannot hark back on his original offer. [Chubb, 
J. : Is not the position this — that there is judgment 
for the amount you hare asked for, subject to 
account?] Yes: but the original offer was re- 
jected. [Chubb, J., referred to Jf«>ArHi ▼. Hutchison, 
1 Q.L.B., Part ni., 17-19, as decided by the Full 
Court. It was as to the construction of the 54th 
section of the Act of 1868, which section was 
almost the same as the 21st section of the 1876 
Act. 

WiNDSTSB, J., then, with the consent of 
both parties, entered the following record: — 
" With the consent of the defendants, we extend 
the time, so that plaintiff can gire notice of 
his intention to appeal to the EuU Court against 
the decision of tne Chief Justice on the issues 
which he found against the plaintiff, and we 
allow him to ar£ue at once on his notice, the 
grounds of which are to be drawn up and served 
on defendants, and which are the same on which 
plaintiff has already argued his case ; the plaintiff 
consenting to abandon his notice of appeal to the 
Priry Council, we give him leave to argue his 
appeeJ on the whole case. The costs of the 
motions being left unaffected by this course." 
Mr. Lilley says he has nothing to add to that 
motion, but simply says he will apply his argu- 
ment already addressed to the court to those par- 
ticular matters in which judgment has been against 
him. The Solicitor- G-eneral says he does not want 
to answer that except by referring to the argu- 
ment which he has already addressed to the court. 
All that remains now is for the Solicitor- General 
to reply on the whole case so far as he thinks 
necessary. 

BymcM^ 8.Q, (in reply) : It has been conceded 
that there was evidence to support the findings of 
the jury, and I claim that uie findings of the 
learned Judge, in so far as they differed from the 



jury, should be set aside ; in fact, be considered . 
as nothing. On the question of the amendment, 
I submit that my friend has not explained to the 
satisfaction of the court how those amendments 
came to be allowed. His only argument had been, 
'* I did not know ; I had no reason to suspect the 
defendants." It was not a question whether he 
knew ; it was a question whether the plaintiff 
company knew or ought to have known. I submit 
that the letter of Mr. Littleton, which has been 
referred to bv my friend, can only bear one con- 
struction, and that he knew, and thiCt Sir Thomas 
M'llwraith knew, that the selections had been 
dummied. My friend said that letter could not 
be used in evidence against Sir Thomas M^Bwraith, 
but Littleton could have deposed to the fact under 
cross examination. He used this as an argument 
why the amendment should not have been allowed. 
[ WiNDSTEB, J. : In point of fact, you say it is an 
element which should have been toiken into con- 
sideration as' to whether the application or the 
amendment was hondjlde,] Exactly. He used it 
for that very purpose, as showing very strong 
evidence of want of hand fides when the application 
was made at the far end of the case. If it had 
been made at any time it would have been evidence 
of want of good faith, but when it was applied for 
at the end of the case it was still more evidence of 
want of good faith. The evidence was strong on 
all the material part of the case. As to the cases 
which had been quoted by his friend, I do not 
dispute that a Judge has large discretion in allow- 
ing amendments, but not one of the cases was like 
this one. That of Biding v. Hawkins involved the 
question of the validity of a will, and it was to the 
interest of all the persons concerned that it should 
be decided once and for all. That is all I have to 
say on the point of the amendment. I have 
already referred to his Honour's judgment on the 
question of knowledge; that was, whether the 
defendants knew that the selections had been 
dummied. His Honour said that when Finlay 
came out, he claimed to be relieved of the selec- 
tions, and shortlv afterwards these actions were 
begun. The defendants did not agree to relieve 
him of them, and he started these actions without 
saying one word in his pleadings about dummying, 
although in a letter which he sent home he stated 
that the fact that the selections were dummied 
was prominentljr brought before him. Practically, 
his Honour's judgment was that Finlay must 
have known all about it. As to the question 
whether the crown should be made a party to the 
action or not, my friend cited the case of Camming 
V. Forrester^ 2 J. and W., p. 338. If they looked 
at that case they would see that it was an absolute 
authority that the court would not proceed in the 
absence of the Crown. It was a question betwee* 
the parties, and incidentally it was suggested thi 
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the Crown had been deceived in the issue of certain 
grants. The moment that suggestion was raised 
the Master of the EoUs said : — " If the Crown has 
been deceived, and has proceeded on a mistake, 
that is a reason for revoking letters patent. Then 
ought not the Crown to be a party ? For can the 
parties, by their own acts, remove the grant ? If 
the defendants were put to tbeir election, and were 
to elect to take under the settlement and against 
the letters patent, then could the plaintiff, tbe 
other grantee, insist that she must take the part 
granted to him which be relinquishes ? Would 
the effect be to cast that part upon her, or would 
it revert back to the Crown ? ... It is clear 
the Crown is not bound by a grant made under a 
mistake. Any person might give notice of it and 
have a scire facias to revoke tbese letters patent 
on account of the vice appearing on the lace of 
them. . . . The difficulty I have felt has been 
upon the subject, not much pressed by either 
party, relative to the rights of the Crown and the 
effect of a Crown Act being made under a mistake. 
. . . The power of calling back its grants when 
made under a mistake is not like any right pos- 
sessed by individuals, for when it has been deceived 
the grant may be recalled, notwithstanding any 
derivative title depending upon it, and those who 
have deceived it must bear tne consequences, but 
that is foreign to the merits. The parties do not 
wish to raise the objection, and I do not wish to 
raise it, for it is not a ease where the Crown has 
any substantial interest. If it had the court would 
protect it, and would require that the Attorney- 
General should be made a party. I maintain that 
a Crown grant which passed an estate to a person 
can not be invalidated m the absence of the Crown. 
Otherwise the consequences pointed out in the 
U.S. case — that private persons might, for the 
purposes of oppression, attack tities — as the 
Escneators did in England, would result. I main- 
tain that the Crown alone can attack the validity 
of a Crown grant, and that in the present case in 
which ten years have been allowed to elapse since 
the deeds of grant were issued, that even the 
Crown would not have much chance of successfully 
attacking them. Now, on the question of the dis- 
charge of the jury and the trial of the case by a 
Judge alone, I will cite the case of Clark v. 
Skipper, 21 Ch. D., 184-6. In the cases which 
my niend referred to, the jury disagreed on every- 
thing, and the case was reheard on an entirely new 
order. Then the whole case had to be gone into 
de novo. One word on the question that defen- 
dants honestly believed that the securities were 
good and sufficient — in each case they had the 
certificate of the solicitors that the securities were 
in order. If Mr. Littleton thought that the 
selections had been dummied, or if he had been 
doubtful about the law, he could have consulted 



Mr. Hart, the plaintiff's solicitor, as to how lie 
came to certify that the titles were right, and as 
to what was the law of Queensland on the subject. 
He did not do so, however. I maintain that the 
defendants were justified in acting on the certifi- 
cate of their solicitors, and would have been 
responsible if they had refused to do so. 
[WiKBKTEB, J. : Were these sums of money 
advanced by the company paid to Q-rimley, or paid 
directly to the bank ? J G^enerally they were paid 
by his direction into his account at the QueensW 
National Bank, but there does not appear to We 
been any settled rule about the matter. 

C.A.V. 
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Appeal to Privy Council — Final jud<jfMenP—7 i[ 
8 Vic, c. 69— Order in Council of im- 
Judicature Act, ss. 4, 6, 10, 

A judgment siven by a Judge in the first uutftnce u not a 
final judgment within the meaning of the Order in 
Council, when the other side has given notice of 
appeal against such judgments 

In Buch a case, before appealing to the Privv Council, in 
appellant must exhaust 2l his remedies here by 
appeal to the Full Court. 

Dagumo v. BeUotU, II Ap. Ca., 904, followed. 

Pbtitiok for leave to appeal to the PnVj 
Council by the plaintiff company against so much 
of the judgment of The Chief Justice (supra) m 
was not in their favour. 

Lilley, and Woolcock, for appellants ; Byrmy 
S.&., Power, and Shand, for defendants; Feez^ 
for defendant Grimley. 

Lilley : The amount in dispute is £16,000. 
The appeal is from part of the judgment of The 
Chief Justice. There is no discretion in allowing 
an appeal direct ,7^8 Vic,, c, 69 (P. & W., 
3,368), and the Order in Council (P. AW., 8,373), 
allow it on certain conditions. 20 Vic,, No. 25 
(N.S.W. Statutes and N.S.W. Gazette, 1853-1859, 
p. 53), was also referred to. 

Byrnes, S.G,, was called on. In the judgment 
appealed from, judgment was given against the 
defendants to the extent of £50,000, from which 
they have appealed. They have a right to appeal 
to the Full Court — Judicature Act, section 10. 
The whole case is involved in the appeal. The 
Court has a discretion. The findings of a eingle 
Judge does not constitute a finding of the Supreme 
Court. The plaintiffs must exhaust their means 
of appeal here. Daguino v. Bellotti, 11 Ap. Ca., 
604. 

Lilley referred to Bank of Australasia v. EarrU, 
15 Mo., P.C, 797. [WnnDBTBB, J. : That case 
was tried when one Judge sat as tiie Court. 
Chubb, J. : That was before separation, and the 
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only remedy was ft direct petition to the FriTj 
Council.] Ko distinction is drawn in the Order 
between the judgment of a single judge and that 
of the Pull Court. The ju(bment was final. 
[Chubb, J. : If not appealed &om.] It is the 
same in N.S. Wales. [Wikbstsb, J.: The 
Primary Judge decides as the Supreme Court 
there ] He does so here. Section 6 of The 
Judicature Act makes the judgment of a single 
Jadge the judgment of the Court. That section 
does not take awaj the powers of a single Judge 
to try an equity suit. iBymee^ S. G. : This was 
not an equity suit.] I submit it is. The Order 
in Council reserved a prerogatire to the Crown 
which cannot be limited by a local statute. The- 



herge v. Laudry, 2 Ap. Ca., 102. [Wikdeteb, J. : 
You need not labour that proposition. It is clei^.] 
By section 4 of The Judicature Act a Judge ad- 
ministers law and equity together, and his judg- 
ment in an equity suit has the effect of a judgment 
of the Full Cfourt. Every Judge is now equal to 
a former Primary Judge. Pugh t. Heathy 7 Ap. 
Ca., 237 ; Supreme Court Act Amendment Act of 
1861, 26 Vic, No. 13 ; King v. Froit, 15 Ap. Ca., 
548, were cited. The other side can appeal to the 
Privy Council too. They have to go where we tell 
them. Under the Oraer in Council there is a 
direct appeal to the Privy Council. 

WnniBTSB, J. : We will reserve our decision 
until we hear the rest of the case. 



The judgment will be found in the Supplement to thie volume. 
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JUDGMENT OF THE FULL COURT 

WINDEYER, COOPER, AND CHUBB, JJ. 
{Delivered V2th Octdbtr, 1S92.) 



Tie Plaintiffs in this case are a Joint Stock 
Company incorporated in England in 1878 for the 
pnrpose of inyesting moneys in Queensland upon 
Dortgaf^es, and ha?ing tbeir principal oiFiee and 
board of directors in I^ndon. Tlie first Defendant 
oa the record, Samuel Griniley, was a professional 
accouQtant, who, at the time of the transactions 
disclosed in the case, appears to have been engaged 
ini land speculations. The other four Defendants 
are Edward Robert Drury, General Manaper of The 
Queensland National Bank, Limited ; Sir Thomas 
Mcll wraith, a Member of the Legislative Assembly 
of Queensland (now Colonial Treasurer) ; Sir 
Arthur Hunter Palmer, President of the Legisla- 
tire Council of Queensland ; and Frederick Hamilton 
Scott Hart, a Merchant and a Member of the 
le/fislative Council of Queensland. These four 
were the local Directors for the Plaintiff Company 
in Queensland, receiving remuneration for their 
sPirices. The deed (Exhibit 7) under which the 
Plaintiff Company delegated to the Queensland 
Board of Directors the power of conducting the 
Company's affairs in Queensland in no way fettered 
it« discretion as to the nature of the securities 
B]>:'n which they should make advances. They 
vere simply instructed not to advance money by 
waj of loan except upon good and sufficient securi- 
ties, and from time to time they received instruc- 
tions with reference to the transactions into which 
they had entered, and which were regularly reported 
I'D the London Board. For the proper valuation of 
the securities to be accepted by the Queensland 
Board, it is clear that the London Board relied 
upon the personal acquaintance of the Queensland 
Birectors with the properties offered to them as 
weurities, as they were only directed to get an 
independent valuation when the properties were un- 
jfflown to them personally. These four Defendants, 
in fact, were chosen as the local representatives of 
the Plaintiff Company because of their intimate 
if-quaintance with the value of pastoral property 
in Queensland, and because oi the confidence 
unirersally reposed in them by the community 
15 men of high character for integrity and 
ibility in financial matters. It was contemplated, 
moreover, by the promoters of the Company that 
t should work in concert with the Queensland 
S^ational Bank, and it was for this reason that its 
general manager was selected as one of the directors 



of the Plaintiff Company in Queensland. The 
expediency of co-operation with the Queensland 
National Bank seems to have been suggested by 
consideration of the fact that it is not within the 
scope of ordinary banking business to advance 
money to customers on securities where, from 
the nature of the business speculations in which the 
customers are concerned, the repayment of the 
advances may have to be deferred for years and 
thereby render the account inoperative. There were, 
however, many securities likely to be offered which 
would be entirely safe for a mortgage company to 
take, and dealing with which was more properly 
the business of such a company than of a bank. 
The advantage of the two institutions working 
together would be that the bank would be able to 
carry on its legitimate business of making temporary 
advances to its customers in the contidence that 
such advances would be ultimately covered by the 
mortgage loans advanced by the Plaintiff Company, 
and the latter would have in this way not only the 
business brought to it by the customers of the bank, 
but it would also have brought into the manage- 
ment of the Plaintiff Company all the knowledge of 
the financial circumstances of the bank's customers 
and all the business ability possessed by the bank's 
general manager. The securities accei)ted by the 
Queensland Board, which are the subject of the 
present action, were accepted as securities for 
money paid to the Queensland National Bank to 
cover advances made by Jthem to the Defendant 
Grimley under this general understanding. These 
to an amount exceeding £45,000 were obtained by 
the authority of the four Defendants from the 
Plaintiff Company upon the security, inter alia, 
of a number of Crown Grants of land which 
they accepted as mortgage securities for the sums 
advanced to him from time to time during a 

Eeriod ext^jnding from 1883 to 1888. Grimley 
eing unable to pay this amount, the Plaintiffs in 
1887 entered into possession of the mortgaged 
lands. It would appear that at the commencement 
of the Company's business, the Queensland Board 
of Directors made advances, to the great advantage 
of the Company, on city property in Brisbane, but 
discontinued this on the instructions of the London 
Office, which directed them in future only to make 
advances on country properties, of which character 
were all the securities in question in the present 



action. For some time after its formation in 1878 
the financial oj>erations of the Company were highly 
snccessfnl, dividends heing paid from time to time 
at rates varying from 7 to 13 per cent., but in con- 
sequence 01 droughts and a period of general 
financial depression in the Colony, which widely 
affected land-holders and borrowers, the dividends 
of the Company afterwards fell considerably, 
and, concurrently with the general depreciation of 
property, the securities held by the Company fell 
greatly in yalue. The dissatisfaction created 
in England by the falling-off in dividends 
seems to have resulted in the London Directory 
in 1886 sending out to the Colony Mr. Littleton, 
one of their Board, to investigate the Company's 
affairs, and subsequently, in 1888, to their sending 
Mr. Finlay, their general manager, who instituted 
the present action against the Defendants. 

In this action the Plaintiffs sought to recover 
from the Defendant Grimley the sum, including 
interest at the rate of 9 per cent., of £66,264 
88. 2d., under the covenants contained in his 
mortgages. Against the four Defendants, consti- 
tuting the Queensland Board previous to their 
resi^ation on the commencement of these pro- 
ceedings, the Plaintiffs sought to obtain a 
declaration that they and each of them were 
personally liable to make good and pay to the 
Plaintiffs such part of tlie said sum of £66,264 
8s. 2d. as might not be paid to them by the 
Defendant 8amuel Grimley, and as could not be 
obtained by the realisation and sale of the 
securities given therefor, or, alternatively, the sum 
of £66,264 8s. 2d. as damages for the Defendants' 
neglect and breach of duty as Local Directors of 
the Plaintiff Company in and about the making of 
the advances in the claim mentioned. 

The writ was issued on the 26th November, 
1888, and on October 2nd, 1891, the Plaintiff Com- 
pany set the action down for trial by a Judge alone, 
upon which the Defendants, under Order 35, Kule 
3, of " The Judicature Act of 1876," gave notice 
that they desired the action to be tried by a Judge 
and jury. Upon this the Plaintiff Company took 
out a summons for an order, under Eule 28 
of the same Order, for a trial by a Judge 
without a jury, and thereupon the Chief Justice 
(Sir Charles LiUey), the Judge to whom the action 
was assigned, made an order for the trial of the 
action by a special jury from an enlarged panel, 
but, in the words of his order, "reserving leave 
to myself to discharge such jury and to try the 
said actions" — meaning this and another action — 
" or either of them, without a jury, if at such trial 
I should see fit to do so." 

The trial having come on ' in due course 
on the 6th November, 1891, before tlie Chief 
Justice, the Defendant Grimley, at the opening of 
the case, offered to submit to judgment, subject to 
an account, for the princip^ sum claimed by the 
Plaintiff Company, with interest at the rate of 7 
per cent., or. as put by the Chief Justice in his 
lud^ment, " for his indebtedness." This offer the 
Plaintiffs refused, alleging that his agreement was 
to pay 9 per cent. 

On the fifth day of the trial the learned Judge 
called up the counsel for the Plaintiffs and 
the Defendants, except Grimley, and privately 
intimated to them that he intended to act on 
bis reservation and try the case himself. To 
ihis, the Solicitor-General objected, and the case 



proceeded as from the commencement. On the 
afternoon of the thirty-seventh day of the trial, 
after the evidence on both sides had been closed, 
the Plaintiffs* counsel, Mr. Lilley, asked leave to 
amend the claim by raising an entirely new c&se, 
different both in law and tact from that which the 
parties had been contesting for thirty-seven days. 
The original case for the Plaintiffs simply beiDg 
that the Defendant Grimley owed them a certaia 
amount on his mortgages, and that the other Defen- 
dants had recklessly and negligently made advances 
to him on securities insufficient in point of monetary 
value to cover the advances made, the learned C^nni^el 
now asked that the claim should be sustained, not 
on the ground that the securities were insnfficieDi 
from a monetary point of view, but on the ground 
that the securities were entirely worthless, because, 
as was alleged, Grimley had entered into contracts 
with the selectors who originally took up the lands 
comprised in the mortgage securities, with the view 
of illegally obtaining the Crown Grants which would 
be ultimately issued to them. In short ho asked to 
be allowed to charge the four Defendants with 
making a contract with Grindey which was not 
only void, but, as he also contended, one which 
brought them ^Jid Grimley within reach of 
the criminal law, under the provisions of "The 
Crown Lands Alienation Act of 1876." This 
extraordinary change of front was naturally 
resisted by all the Defendants: by Crrimley 
because its object was to destroy his title, hy 
the other Defendants because it was a case 
entirely different from that whicb they had been 
contesting not only during the thirtv-seven days 
through which the trial had been dragging, but 
also during the three years subsequent to the com* 
mencement of proceedings. His Honour, howerer, 
allowed the amendments required to establish this 
new case without imposing any terms as to costs 
up to that date, the question of costs being reserved 
and afterwards decided against the Defendants. 

The Defendants were given leave to amend their 
pleadings, and the trial was adjourned to enable 
both sides to make the amendments so allowed. 
These on the side of the Plaintiffs are embodied in 
the paragraphs in the claim numbered 13a to 13^ 
inclusive, and 19a. The first three of these para- 
graphs state that the 12,778 acres of land which 
constituted the security for the advance to Grimlej 
of £16.827 were not applied for by way of con- 
ditional purchase by the persons applying for the 
same respectively for the bond fide use or occupa- 
tion or benefit of such applicants, but as servants 
or agents of or as trustees for Sir Joshua Peter 
Bell, or as servants or c gents of or as trustees 
for the firm of Bell and Sons. Secondly, that the 
persons so selecting the said lands had entered 
into agreements, express or implied, to permifc bir 
Joshua Peter Bell, or the firm of Bell and Sons, to 
acquire the said lands by purchase or by transfer. 
The four paragraphs from 13rf to 13^ state that 
after the death of Sir Joshua Peter Bell the con- 
ditional purchasers, or as called throughont the 
case *' selectors," of these lands occupied them as 
the servants or agents for the Defendant Grimley 
or as servants or agents for Bell and Sons. Para- 
graph 19a alleges that certain other 3,144 acres 
of the land, at the time of the loan thereon being 
authorised by the four other Defendants, were com- 
prised in conaitional purchases in respect of which 
the conditions of occupation had not oeen f olfiUed, 
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and in respect of which the Crown Grants had not 
been issued. These new paragraphs in fact allege 
that a series of agreements of a "aummjing" char- 
acter had been entered into, first between Sir Joshua 
Peter Bell and the selectors of the lands in question 
and afterwards between the same selectors and the 
firm of Bell and Sons or Grimlej, in contraTention 
of the provisions of Section 21 of "The Crown 
Lands Alieuation Act of 1876." 

The Defendants, on being serred with the 
ameoded claim, applied to the Chief Justice in 
Chambers to strike out the amendosents as embar- 
rassing, irreleyant, and tending to delay the fair 
trial of the action. This application was dismissed 
with costs. The Defendants then pleaded, and 
demurred to the new paragraphs of the claim. 
The demurrer was ordered to stand over till the 
motion for judgment, and was on that motion over- 
ruled. 

The trial was resumed on the 9th of May, 1892, 
and some additional evidence having been given 
bj the Plaintiffs on the amended pleadings, and 
roimsel on both sides having addressed the jury, His 
Hononr, on the forty-seventh day of the trial, 
Slimmed up, and submitted in writing no 
less than one hundred and forty-three questions 
for their consideration, to which he required 
answers. The lury, though by law they might 
hare been discharged if not agreed at the end 
of six hours, were nevertheless kept together for 
three days, and on the 21st day of May returned 
their findings. All the questions framed upon 
the original case made against the Defendants 
other than Grimley they answered in their 
favour, and entirely acquitted them of negligence, 
fraud, or any motive other than the desire 
to serre the interests of the PlaintiJGE Com> 
panj. For Grimley they found that his contract 
vas to pav 7 per cent.« and not 9 as the Plaintiffs 
oontendea, thus reducing the Plaintiffs' claim 
against him bv £7,000. To some of the ques- 
tions submitted to them upon the new case set up 
in the amended claim, the jury returned answers 
in faronr of the other Defendants, and on others, 
whieh turned upon issues the onus of proving 
which lay upon the Plaintiffs, the jury were unable 
to agree. 

The learned Chief Justice, having recorded the 
answers of the jnrv, discharged them; after having 
adjourned the further hearing, at the time of doing 
!io again reserving the right to try the case himself. 
On the 18th of July judgment was moved for by the 
Plaintiffs, and the I)efendants, b^ their respective 
counsel (Mr. Lilley for the Plaintiffs, the Solicitor- 
general and Mr. Feez for the Defendants) addressed 
themselves to His Honour for five days on the find- 
ings of the jury, and in this argument the counsel 
for the Plaintiffs asked the Chief Justice to up- 
hold some, to set aside some, and alter the re- 
mainder of the findings of the jury, and to give 
indigent for the Plaintiff Company on his own view 
of the evidence. This right the Chief Justice 
ftt^ain asserted that he reserved to himself, and on 
the I6th day of August he delivered the judgment 
now appealed from. On the greater part of the 
case he gave judgment for the Plaintis Company, 
Assessing the damages against Grimley at the 
amount claimed, witn interest at 7 per cent, subject 
to an account, and against the Local Directors at 
certain specific sums, which, talcing the view of the 
case which we do, it is unnecessary to particularise. 



As to the remainder, however, of the original claim 
of the Plaintiff Company, he gave judgment for the 
Defendants other than Grimley, taking upon such 
portion of the case the same view as was taken by 
the jury, and as was pronounced by them in their 
findings. 

Against this judgment Grimley and the otlicr 
Defendants have appealed to the Court on different 
grounds, but it is only necessary to consider those 
here set out : — 

1. Grimley has appealed against so much of the 
judgment as directs the payment by him of the 
Plaintiff Conopany's costs of the action. 

2. All the Defendants have appealed against the 
judgment so far as it rests upon tne amended claim 
and overrules their demurrer to that part of the 
case, on the grounds — 

(a,) That His Honourought not to have allowed 
such amendments, and that his j udgment 
on such amended claim, even if lightly 
allowed, as well as on the original claim, 
was erroneous. 

(b.) That His Honour had no jurisdiction to 
make the reservations in his Order of the 
21st of October, 1891, under which the 
Defendants allege that he improperly set 
aside the findings of the jury. 

Upon the ground of these objections, the Defen- 
dants, other than Grimley, ask the Court to set 
aside His Honour's judgment as far as it concerns 
them, and, upon the findings of the jury, to pro- 
nounce judgment in their favour; whilst Grimley 
asks that so much of the judgment as condemns 
him in the costs of the action may be set aside. 

Taking these objections in chronological order, 
we first deal with the question whether His Honour, 
in making his Order of the 16th of October, 1891, 
directinj^ that the action should be tried by a 
special jury, had power to reserve to himself leave 
to discharge the jury and to try the action himself 
without a jury, if at such trial he thought fit to 
do so. 

Without going[ into the (question how far the 
Common Law right to a jury has been modi- 
fied by Order 36, liule 3, Judicature Act 
(Queensland), and into the exact meaning of its 
words " that the Defendant may, upon giving 
notice to the effect that he desires to have the 
issues of fact tried before a Judge and jury, be 
entitled to have the same so tried," which as 
the word " may" is used point to the conclusion 
that there is a judicial discretion limited by the two 
considerations mentioned in Order 35, Kule 28, 
the fact remains that the learned Judge did direct 
the action to be tried by a jury, though, if he had 
thought it desirable, he mignt, perhaps, under Order 
35, Rule 28, have directed the issues of fact to be 
tried without a jiiry. Having ordered the case to 
be tried by a jury, the question whether he had 
power to make tbe reservation which he did seems 
to us to resolve itself into the question whether 
he had the right, ex mero motu, to rescind his own 
order. No authority has been cited for the 
proposition that a Judge has power, except on an 
ex farte application or by consent, to reverse his 
decision wnen once recorded, whilst there is the 
decision of Mr. Justice Hardins in the case of 
Bussell V, Taylor, decided on the 7th January, 
1887, to the effect that he has no such power. 
Indeed, the learned counsel for the Plaintiffs, 



Mr. Lilley, abandoned this argoment and admitted 
that it was impossible to maintain a contention 
which would be subyersiye. of all finality in 
litigation, and would give to a Judge of first 
instance a power only possessed by a Court of 
Appeal. If the learned Judge had no power 
to rescind his own Order he had no power to 
reserve such a discretion to himself, the reserva- 
tion meaning nothing more than an announcement, 
without warrant of law, that if he thought fit he 
would at some future time reverse his Order that 
the case should be tried by a jury, and would 
direct the case to be tried by a Jud^e alone. 
The Judge saying that he would reverse his Order 
on some contmgeucy arising could obviously have 
no more effect than a reversal which he would 
be powerless to effect after the contingency had 
u-isen. Taking this view of the want of power 
in the Judge to make the reservation, it is un- 
necessary to decide whether this was or was not 
a case which previous to the passing of the. Judi- 
cature Act could be tried without a jury as a 
pure Equity case, as His Honour says in his 
judgment. Whether it be regarded as a case in 
Equity, or, so far as Grimley was concerned, as an 
ordinary Common Law action of debt upon a 
covenant, and, so far as the other four Defendants 
are concerned, as a mere action against agents for 
damages arising from their negligence, the case 
must be dealt with as one which had been ordered 
to be tried by a jury. Viewed in this light it is 
impossible to uphold the course taken by the 
Judge in first proceeding with the case as he did 
till he obtained the findings of the jury, and then 
in settins those findings aside and deciding 
the case nimself under his supposed power of 
reservation of such right. From the intimation 
privately given to the counsel for the Plaintiffs and 
the counsel for the four Defendants only, exclud- 
ing Grimley, as recorded in the note of the matter 
taken by His Honour at the request of the 
Solicitor-General, it would appear that His 
Honour from the fifth day of the hearing 
at all events, though he himself says from 
the beginning, to use his own words, was ** sit- 
ting to take the evidence as the Judge dealing 
wiui the whole case, as well as Judge with the 
jury on questions of fact;" and from the expression 
m nis judgment that " repeatedly during tne trial 
I stated that I was conducting the inauiry so that 
should the jury fail to agree I woula dispose of 
the case myselt," it would appear that His 
Honour was really trying the case concurrently 
with the lury, as the counsel for the Plaintiffs 
asserted he had a rieht to do, though this 
course was objected to by the Solicitor-General. 
Whether he is to be understood as trying the case 
concurrently with the jury or as beginning to try 
it after the jury was discharged, the course pursued 
was equally, in our opinion, without precedent or 
warrant of law. The consequences which might 
follow on a Judge assuming the right to try a 
case concurrently with a jury are such as might 
lead to a travesty of justice too grotesque to allow 
of contemplation as a mere possibility. Counsel 
would never know whether he had to satisfy 
the jury or the Judge in matters of evidence. 
Thinking that he had satisfied the jury on points 
which to them seemed to settle the merits of the 
case, he might be afterwards upset on a view of the 
evidence whioh the Judge secretly entertained, but 



with respect to which, as long as it was his datj 
simply to direct the jury upon the law, he would be 
restrained from expressing any opinion in oppo- 
sition to that of the jury. Tne well-denned 
limits of the respective provinces of Judge and 
jury would be either completely obliterated in a 
way tkat would be most inexpedient in the condact 
of a case that was supposed to be tried by & 
jury, or the most unseemly collisions of opinion 
might take place between the two tribunals thus 
sitting contemporaneously. Is one party to ask 
the jury to find the facts in his favour, the other 
to be at liberty, seeing the jury is leaning aj^ainst 
him, to ignore them and address himself to the 
Judge P Given the right to take thib course, are 
the Judge and jury to race as to which is to be 
the first to deliver the verdict, or is the Judge to 
be at liberty to keep his finding to himself, and 
altogether in petto if he concurs with the finding 
of the jury, but to be at liberty to produce it 
if he disagrees with their view? It cannot 
be imagined that when the Legislature gave a 
right to a trial by jury, subject to the opinion 
of a Judge as to whetner the case was one suit- 
able for such mode of trial, that it ever contem- 
plated this right being destroyed by a process 
which would be so utterly subversive, we think, of 
that confidence in the administration of justice 
without which respect for the law cannot be main- 
tained. 

The conseouences would be equally objection- 
able if the Jud^e is to be allowed to take the 
course of discarding the reasonable findings of the 
jury and to find for himself on the evidence giren 
in the case. 

Judgment was moved for by the counsel for 
the Defendants on the findings of the jury which 
were recorded at the trial, and any counsel would 
naturally suppose that it was on the law bearing 
upon such findings that he would have to found 
his motion for judgment. In this case, however, 
the learned Solicitor-General told us that, baring 
argued his motion for judgment for a week on the 
findings of the jury, he did not know till three 
weeks afterwards what the findings of the learned 
Chief Justice were j and then only on the day after 
the learned Chief Justice gave his judgment did 
he discover what they were on seeing theni in a 
newspaper, when it appeared that tney differed 
from the findings of tne jury, and moreover that 
His Honour had found for nimself on the issues 
upon which the jury did not agree. It would 
clearly be idle for counsel to address himself to a 
Judge on the findings of a jury if he was 
afterwards to run the risk of oeing upset upon 
some view of the facts which the Judge had 
adopted in opposition to the jury, and of which 
view the counsel was allowed to remain in entire 
ignorance without a possible opportunity of 
arguing upon it. The learned Judge says that 
he adopted the course which he took because 
the waste of money in a new trial of the new 
issues "would make such a course intolerable." 
To us, however, it seems that the course which 
may lead to injustice is that which should be 
regarded as intolerable. We cannot recognise as 
sound or as in any degree adequate the reasons given 
by the learned Chief Jus lice for the unprecedented 
course which he adopted in setting aside the 
findings of the jury, trying the case himself, and 
giting judgment upon a s^ of findings of which 



coimse] wu entirelj ignorant. Neither considera- 
tioiu of time nor of expense can be weighed 
in the balance against the dnty of acting accord- 
ing to lair, and maintaining those recognised 
methods of procedure which experience has taught 
ns are necessary to secure the uniform and even- 
banded administration of justice. Experimental 
short cuts to justice, even if laudable in intention, 
too oiten result in the mere illustration of the 
proverb, " The shortest cut is often the longest 
WSJ round," to make them safe for adoption in the 
administration of the law. 

The ease was, in our opinion, on» eminently suit- 
able for determination by a jury of business men, 
and inTolved no sueh subtlety of reasoning or com- 
plexity of facts as made it more desirable that it 
ihoala be considered by a lawyer with a legally 
trained mind rather than by laymen of intelligence. 
In Grimley's case the only question was whether he 
bad to pay 7 or per cent, interest on the loans. 
As to tne other Defendants the question simply 
was whether the Defendants as agents were guilty 
of fraud and negligence to an extent sufficient to 
make them liable, His Honour properly telling the 
joiy that they were not liable for mere error of 
jndiniient if they exercised an honest discretion in 
discharging their duties. The question how far 
the most careful men might misjudge the yalue 
of securities fluctuating from time to time under 
the influence of droughts and periods of com- 
mercial depression was one essentially for 
business men; whilst the facts which constitute 
dummjring are of a nature quite familiar to 
onr Australian juries. His Honour was, therefore, 
quite right in sending the case to a jury in the first 
instance. If he afterwards thought a necessity had 
ansen for trying the case again on any undetermined 
issue of faot in it, it seems to us that, following 
English precedents, His Honour should haye sub- 
mitted such (juestions as were really necessary to 
another Jtiry instead of taking the course which he 
did. His Honour says that the jury not only did 
not agree about matters that seemed to him to be 
proved, but gaye inconsistent and irreconcilable 
answers in the ease, and that there was no reason- 
able expectation of better results from a trial 
before another jury. So far from agreeing with 
His Honour, we are of opinion that the jury haye 
answered the questions with sin^lar correctness, 
and displayed an amount of discrimination and 
acumen rarely exhibited by the best of juries, 
imt which was to be expected from a jury of 
gentlemen possessing the intelligence and business 
capacity to which His Honour himself has testified. 
As far as they agreed we entirely concur in their 
findings; and where they were unable to reach 
unanimity, we think that the eyidence was of such a 
character that they would haye found for the Defend- 
ants, had they been told that to do so was their duty 
when, in considering issues the onus of proying 
which lay upon the Plaintiffs, the}[ found the 
eyidence so obscure that it was impossible to make 
np their minds upon it. In any eyent had the 
learned Judge thought it necessary to obtain a 
finding upon the issues raised upon the amended 
case, and which he appears by his judgment to 
haye throughout regairled as " yital" to the case, 
there would haye been no necessity to haye re-tried 
before another jury all the questions submitted on 
the original oasoi and upon which the findings of 



the jury were clear and distinct. It was in 
trying tnese issues that nearly forty days had been 
spent, and the mere re-trial of the issues raised in 
the amended case would haye occupied but a short 
time before another jurr, as nearly all the eyidence 
which the Plaintiffs had to support their amended 
case was obtained, as the counsel for the Plaintiffs 
admitted, from the Defendants themselves in the 
course of their cross-examination, and it will 
be seen on perusal to have occupied but a 
very short time. This was the course pointed 
out as correct, in Marsh t^. Isaacs, 45 L.J. 9 
C.P. Div. 606, where Lord Coleridge says that the 
rules of the Judicature Act provide that " if there 
is a miscarriage on one issue the Court may give 
judgment on those issues which are satisfactorily 
disposed of, and send the action down for trial on 
the others ; and, therefore, it appears that when the 
causes of action are separate and distinct, the 
Court has perfect power to treat them separately." 
Burgoine v. Moordaff, L.E. 8 P.D. 206, in which 
two juries disagreed, cited as an authority for tho 
course taken by the Chief Justice, really shows 
that the course for His Honour to have taken, 
if he thought the case would bo better tried 
by a Judge, was to have left it to be tried 
by another Judf^e, as Hannen, J. — the parties not 
objecting — did m the case referred to, observing 
** that he should not have made this order if it would 
have involved his trying the action himself since 
he had formed his opinion on the case," as His 
Honour probably did nere after his intimation to 
counsel that he was sitting as before mentioned. 

Ex parte Morgan, L.R. 2 Ch. D. 72, cited by His 
Honour as an authority for the course which he took 
in reserving power to try the case himself, and in 
acting upon such attempted reservation of power, is 
no authority for the course taken by him. All that 
case shows is that, where at the trial leave has 
been reserved to move the Court above to enter a 
judgment for one party though the jury have found 
for the other, such motion may be made and the 
Court of Appeal may enter judgment as by leave 
reserved. That is a very different thing from a 
Judge making an order deciding, upon an exercise 
of judicial discretion, that the case must be tried 
by a jury, and then, because the jury have dis- 
agreed on some part of the case, practically revers- 
ing that decision by trying it himself. 

How careful courts are not to take the decision 
of issues of fact from the arbitrament of a jury 
when once submitted to them may bo seen from 
the course taken by Lord Cottenham, in Evans v, 
Prothero (1 D.M.and G. 572), in which case the 
Lord Chancellor, though the amount in dispute was 
only £21, directed two new trials. As pointed out by 
James, L. J., in Ex parte Morgan, 2 Ch. Div. 7a, 
he would, "if he had felt himself so warranted 
by the princinles and practice of the Court, have 
disregarded tne verdict," and dealt with the case 
himself. Ex parte the Freemen of Sunderland, 
1 Drew 184, is to the same effect. 

The learned Chief Justice says in his judgment 
that the jury disagreed, and that he discharged them, 
which would seem to imply that he had discharged 
them because they wore unable to agree. It appears, 
however, that nothing was said by His Honour in 
any way intimating that he discharged them 
because they had disagreed, or intimating to 
counsel that he regarded as of no consequence the 
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complete aaswers which they had given to the 
questions framed upon the original claim. Under 
tne circumstances, therefore, counsel could never 
suppose that the jurj had been discharged because 
they had not agreed in the ordinary sense of a 
jury not agreeing, and that because they had 
not so agreed it would be necessary to ask for 
a re- trial of the issues before another jury. 
Much less would counsel think that the Judge 
regarded the case to such an extent as res Integra 
that he had to address the Jud^e as a new 
tribunal about to consider the evidence afresh. 
Herein lies the difference betwen moving upon leave 
reserved within the meaning of the case cited by 
His Honour and the efEect of the course taken in 
this case. In the one case the counsel would know 
what was his position and his duty, in the other he 
is left entirely in the dark, as Mr. Lillejr, for the 
Plaintiffs, admits that His Honour never mtimated 
during the argument of the Solicitor-Greneral, 
on motion for judgment, that he was going to wipe 
out the findlDgs of the jury which he had entered 
on the record. Under sucn circumstances counsel 
did not know what part of the evidence the learned 
Judge considered admissible or inadmissible against 
the Defendants other than Grimley, and had no 
proper opportunity to address himself to such 
questions, as the objection to evidence when taken 
was not determined by the Judge at the time, but 
the evidence admitted subject to the objection 
which was held over for consideration on the 
motion for judgment, and then, as far as we can 
see, never dealt with by the Judge. The practical 
injustice done to the Defendants in allowing the 
case to be so conducted is apparent enough. For- 
tunately the findings of the ]ury make Uie course 
pursued here a matter of no consequence; but 
were it to be regarded as correct, Uie result in 
many cases might be a failure of natural justice 
through the Judge adopting a course so eminently 
calculated to embarrass a party in the conduct 
of his case and to prejudice its fair trial. The 
difficulty in which the Defendants were placed 
by the course adopted was increased by reason of 
the Judge allowing the case to be amended and a 
new case to be substituted on the thirty-ninth day 
of the trial, on which, and not upon the original 
case brought into Court, he finall3r decided against 
the four Defendants other than Grimley. Had their 
counsel known that it was this portion of the case 
which was in the opinion of the Judge aU- 
important, and that he had discarded the findings 
of the jurjr, he would have solely addressed 
himself to it, and might, if he had thought it 
necessary, have asked that further evidence 
should be taken on the question as to how 
far the Plaintiff Company was in pari delicto 
with the Defendants. His Honour certainly 
told the Solicitor-Greneral that he would hear 
him generally on the law and facts, but if he 
had made up his mind to discard the findings 
of the jury, we think that he ought to have 
said so. 

We need not go into the question raised by His 
Honour whether the Court is powerless to decide 
a case if a jury, over and over again, find contrary 
to the conscience of the Court, or find evidence so 
inconclusive that they fail to arrive at unanimity. 
The surmised possibdity of another jury failing 
to return a verdict which His Honour would have 



approved, or of their failing to agree, are e<jiiaU7 
contingencies that cannot be taken into considera- 
tion, for after all, these would only be positions 
in which courts give way to juries. For "if," as Lord 
Cairns says in Ex parte Morgan L.B. 2 Ch. Div. 98, 
"several juries find in the same way, the Ooarts 
have never persisted in setting aside consecutive 
verdicts," and as pointed out in Clarke v. Skipper, 
L.B. 21 Ch. D. 134, the possibility of a jury disagree- 
ing ought not to be taken into consideration when 
under the Bules a party has a primd facie right to 
have the case tried by a jury. It is enough to saj 
that nothing like such a case arose here, and that 
there was no necessity for departing from the 
practice established by numerous English decisions 
of sending a case to a second jury if unanimity 
has not been arrived at by one in respect of material 
questions which have been directed to be submitted 
to the decision of a jury. 

The objection taken to the amendment being 
allowed was, we think, well founded. With every 
desire to support the exercise of judicial discretion 
by a Judge making amendments with a view to 
determine the real question in controversy between 
the parties, we cannot uphold the course taken 
in this case, and there are numerous cases to show 
that where a court of appeal has thought the dis- 
cretion has been wrongly exercised it will interfere 
as the justice of the case may recjuire. In oar 
opinion, the amendment was made neither on a bmd 
fde application, nor with reference to a matter 
which the parties came into Court to determine. 
The real charge made by the Plaintiffs against the 
Defendants other than Grindey was that they 
negligently, and for purposes other than those 
of serving the interests of the Plaintiff Com- 
pany, had made advances, and had accepted 
securities which were insufficient ia money value 
to cover the advances; and in their claim tbej 
asked that the four Defendants should be ordered 
to pay such part of the sum of £66,264 8s. 2d. 
as could not be obtained by the realisation and 
sale of the securities given. In their new case 
they averred that the securities were worthless, 
because they gave no title, and consequently were 
unmarketable. Whether the original case was one 
of Common Law or Equity, it may be here observed 
that in the new case, as the securities were 
regarded as altogether bad, there was no title 
to be re-conveyed, and no sale being possible, no 
account would oe necessary ; and the action there- 
fore simply sounded in damages as the only mode 
of compensating the Plaintiff Company ; another 
argument it may be observed in passing why, the 
case no longer bearing anything but a Common 
Law aspect, it should have been treated as a 
Common Law case, and subject to all the incidents 
of re-trial before another jury, if such new trial 
was required, instead of bemg re-tried by the 
Judge. 

There are two guiding rules referred to by 
Bramwell, L.J., in Tildesley %>, Harper, L.B. 10 
Ch. Div. 393, to be observed in deciding, upon 
applications for amendment, how far a proposed 
amendment would be fair to the party against 
whose interest it is to be made. They are whether 
the application is bond, fide, and vvhether the 
amendment proposed will do any injury to his 
opponent which cannot be compensated for hy 
costs or otherwise. Upon the question of b^M 



fidict. we iuiTe no difficnlty in coming to the 
coQclusioQ -that it was owing to no slip or want of 
knowledge on the part of the Plaintiff Company 
that no reference was made in the original claim 
tD aaj supposed defect of title in tbe securities 
accepted by the Queensland Board. An examina- 
tion of the pleadings and cFidence leaves no doubt 
Iq oar sninds that the Plaintiffs not only had perfect 
raafidence in the validity of the Crown Grants as 
title deeds, but had that confidence in them 
though the circumstances under which Grimley 
liad obtaioed them were well known to them. 
It is clear from the allegations in paragraph 13 of 
the claim that the Plaintiff Company knew that the 
iaods OQ which a sum of £23,740 lOs., alluded to in 
paragraphs 9 and 10, was advanced, were conditional 
selections. There is evidence, moreover, that the 
Plaintiff Company was well aware of the 
arrangements between Grimlev and the con- 
ditional purchasers as long before the action as 
Mr. Littleton's visit to the Colony in 1886 to 
(laffline the state of their affairs, as Sir Thomas 
Mcll wraith repeatedly says in his evidence that 
Hr. Littleton nad been given all the information 
vhich he had respecting these securities. In 
ills letter of 26th December, 1886, Mr. Littleton 
sajs— "It is no use showing impatience about 
Grimley's account. Nothing absolutely can be 
done. There is no doubt that that account was 
taken up in a honAJide manner for Bell and Sons, 
uid with the mill would have been sold if all had 
gone well. No one that I can see has been 
approaching to dishonesty in the matter." In his 
letter of the 9th January, 1887, in which he gives 
1 report on Grimley's ** selections " of 6,770 acres 
connected with the mill, Mr. Littleton distinctly 
shows that he knows that these lands were selec- 
tions not made by Grimley himself but by other 
people. He adds in a postscript to his letter that 
''2^ir Thomas Mcll wraith has been perfectly candid 
aboat the position of these selections." In his 
letter of the 20th of January he says, speaking of 
Grimley's account — " The history of that account 
is simple. When the Darling Downs Company 
to^>k over Jimbour there were many dummied 
selections. Sir Thomas, as manager of the 
Dsrling Downs Company, would have nothing wliat- 
ever to do with them, but Grimley, who had been 
loD^ in the employment of Bell and Sons, undertook 
to do all that was necessary to get rid of the dum- 
mies and secure the land for Bell and Sons. There 
iras no great harm in this in itself ; Bell and Sons 
would doubtless have handed these selections over 
to the Darling Downs Company, and there can be 
little doubt that there was a tacit understanding to 
this effect. The money was therefore advanced to 
Grimley for this purpose." . . . '* Grimley, on being 
cross-questionedfby me, explained how the money 
▼as spent. I have no reason to doubt the distinct 
and repeated statements of these gentlemen ; and it 
iQust be remembered that upset price of land was 
high in these districts, and an exaggerated value of 
the land obtained a few years ago, so that dummies 
had to be paid high." The report (Exhibit 549) of 
Mr. Finlay, the General Manager of the PlaintifE 
Company, who came to the Colony in October, 
lSd8, which report was sent to the London 
Board with his letter of the 16th Novem- 
ber, 1888, also conclusively shows that the 
PlaintifE Company was aware of the charaoter 



of Grimlejr's dealing with the conditional pui^- 
chases which constitute the securities outside 
the mill selections. Mr. Finlay' s words are — 
'* Grimley's own story is that the selections he was 
so anxious lo secure were dummied selections on 
Jimbour Bun. Bell had advanced to the selectors 
10s. per acre or thereabouts, and it was considered 
necessary that the freehold should be secured, not 
only to save the 10s. already invested for the 
benefit of the Jimbour property." He further 
states *' that though the Directors of the Darling 
Downs and Western Land Company, Limited, 
could take no official cognisance of ' dummyism,' it 
was an understood thing that Grimley was to 
apply to the Investment Company for a loan, axid 
when the selections were secured they were to be 
transferred to Jimbour, the Investment Company 
bein^ paid off. Grimley, in return for his good 
services, was to be provided for, and a glance at 
the account, under tne section Mill Account, will 
show how the nrovision was effected. A Mr. 
Ensor, an old and trusted servant of the Jimbour 
Estate, was employed to have these selections 
secured, and lus evidence is forthcoming if 
required." Though the learned counsel for the 
Defendants called the attention of the Chief 
Justice to the evidence of this knowledge on the 
part of the Plaintiffs the learned Judge allowed 
the amendments, but gave no reason for doing 
so. Looking at this evidence, showing know- 
ledge on the part of the Plaintiff Company, we are 
of opinion that the Chief Justice should have 
attacned no weight to Mr. Lilley's statement that, 
till the cross-examination of the Defendants, the 
Plaintiffs did not know that the Local Directors 
were aware of the nature of Grimley's dealings 
with the conditional purchases, because they 
had evidently got from Sir Thomas Mcllwraith 
and the other Defendants all the information 
which they had upon the subject, as appears 
from the letter of Mr. Littleton and Mr. Finlay 's 
report just quoted. In short we are of opinion 
that the application to amend was not made bond 
fide to raise any question that had ever been in 
dispute between the parties, but was only made 
when it was, after all the evidence had been taken 
and the addresses had only to be delivered, because 
the counsel for the Plaintiff Company then saw that 
his original case had failed. The Plaintiff Company 
were in the position of mortgagees in possession of 
the securities, and had been so since the year 
1887. They had since then cut down timber and 
had carried on a sawmill business on the property. 
No one had attacked their title under their Crown 
Grants which had been issued ei^ht years before, 
and under such circumstances it is impossible 
for us to believe that this attack upon their own 
securities was made with any sincerity, or was other 
than a desperate attempt to win at all hazards 
in a litigation the costs of which would possibly 
be as ^reat as the value of the securities. It is 
impossible to say that such an amendment would 
not come upon the Defendants as a surprise, un- 
veiling as tne new case did a charje^e, as avowed 
by Mr. Lillev before us, of a crimmal character, 
and one which was irrelevant to the issues raised 
upon the original pleadings as to the monetary 
value of the securities, apart from any question 
of title. To use the language of Lord Cairns 
in Browne t^. McClintock, 6 H. L. 463 : "If the 



I 



8 



case upon whicli the PlaiDtiffs desire to proceed 
is not alleged in substance, it is not in the power 
of the Court, consistently with justice and fair 
dealing, to allow another case to bo pressed upon 
tbe Defendants, in consequence of facts whicb 
may cither come out in the process of investiga- 
tion, -or, as was the case in the present instance, 
as it seems to me, by a kind of afterthought, 
the original case upon which the parties founded 
their first contest liaving entirely failed." The 
irrelevancy of the evidence as to dummying by 
Grimley was admitted on objection being taken 
to its reception as against the other Defendants ; 
but it was admitted by the learned Chief Justice 
as against Grimley, on the ground that it went 
to his credit, and was allowed by way of cross- 
examination of Grimley, simply because ho was 
a defendant, though he was called as a witness 
for the PlaintifE Company. The evidence thus 
obtained seems, however, to have been after- 
wards used by the Judge against the other Defen- 
dants. In Lever v. Goodwin Brothers, W. Notes, 
1887, 106, the Court of Appeal held that where a 
question of fraud had been attempted to bo raised 
on the cross-examination of the PlaintifP, and was 
irrelevant to the original issues raised on the 
pleadings, an amendment was rightly refused. In 
Symonds v. the City Bank, 34 W.E. 364, North, J., 
when refusing an amendment asked for with the 
object of showing misrepresentations other than 
those originally charged, said, ^*If it could be made 
without prejudicing the defendants I should 
make it, but no amendment could displace the 
fact that the now alleged misrepresentations were 
not originally put forward aa material, and that 
there has been no opportunity of meeting these 
charges." We concede that every* case must, 
with regard to the challenged propriety of 
an amendment, be considered by tne light of 
its own peculiar circumstances; but the cases 
above cited show that Courts are slow to allow 
amendments which spring upon parties entirely 
new cases, and, in particular, charges of fraud not 
made before. E.iding v, Hawkins, 16 L.B. P.D. 
56, shows that, even where the Court thought 
that the amendment was properly allowed, the 
party affected by it was entitled to a new trial, on 
the ground of surprise, and was so entitled even 
when a postponement was ofEered and refused ; as 
in this case it not unnaturally was, when the taking 
of evidence would have involved the sending of 
another Commission to England, and a further 
delay of six months, during which the jury might 
have forgotten the evidence, or a juryman might 
have died, and the trial have proved abortive. 
In any event, assuming the learned Chief Justice 
to have been right in allowing the amendments, 
the Defendants should have been allowed, instead 
of being ordered to pay them as they were, all the 
costs which had been incurred and wasted on 
a trial which had already occupied thirty-seven 
days, and had resulted in the substitution of 
an entirely new case on which alone judg- 
ment was ultimately eiven for the Plaintiff Com- 
pany by the learnea Judge, it being, he says 
•'the pitn of the case." Had the Plaintiff Company 
brought this amended case into Court at first, 
aUowing for all prolixity of argument, it might 
have been disposed of by demurrer in a few days, 
or the Defendants might at the trial have been pre- 



pared to meet the serious charge raised against them, 
oy examining Mr. Littleton and Sir James Garrick 
and others m England to show knowledge and 
acquiescence. 

The Defendants, moreover, urged as an objection 
to an amendment which raised tne question of the 
validity of a Crown Grant, that the Crown must be 
made a party to the trial of such a matter, and 
that a private person was not at liberty to qaes- 
tion the validity of a Crown Grant in the absence 
of the Crown, or at all events without the sanction 
of the Crown ; whilst the fact that the Crown kad 
for eight years taken no steps to avoid its grant was 
evidence raising a vehement presumption that if 
there had been sny irregularity or illegality in the 
performance of the conoitions upon which the con- 
ditional purchasers could alone obtain their grants 
the Crown had waived the irregularity or illegality. 
Lest it should be supposed from the words used bj 
the Chief Justice in nis judgment, " if the presence 
of the Attorney -General were reauired, the objec- 
tion for want of parties came, probably, too late in 
the day," that there had been waiver of this ob- 
jection by counsel for the Defendants, if indeed 
it was not a matter of which judicial notice should 
be taken, we think it right to point out that an 
examination of the Judge's Notes shows that the 
Solicitor-General took this objection on the appli- 
cation to amend being made, as well as he stated, 
without contradiction, upon the application to 
strike out the amendments. A very full note of 
the same objection having been taken hj the 
Solicitor-General also appears on the notes taken 
by tho learned Chief Justice on the argument of 
demurrer. It rxms — " That no person except the 
Crown can litigate the validity of a Crown Grant 
or of any title derivatory therefrom on the ground 
of its illeerality. The Crown is not represented 
here, and no application has been made by the 
Plaintiff that the Crown should be added. The 
Attorney-General has not been made a party, and 
it is too late now to make the Attorney-General a 
party." It appears to us, therefore, that the objec- 
tion, if well founded, instead of being taken too 
late, as the Chief Justice appears to suggest, was 
taken as soon as it could hare been, aod was 
argued on the three occasions appropriate for 
Rising such an objection. 

. Section 4 of " The Crown Lands Alienation Act of 
1876 " having enacted that every grant should "be 
. valid and effectual to convey to and vest in the person 
therein named the lands described in it," the que.s- 
tion is whether the title so given can be disputed 
by anyone except by the Crown, or with the con- 
sent of the Crown, on the fiat of the Attorney- 
General, and in some appropriate lecal proceeding. 
In England and New South Wales where the 
proceeding by scire facias is preserved, that is 
the rcmeay appropriate; but where, as in this 
Colony, the proceeding by scire facias has not 
been declared by legislative enactment to be 
the proper proceeding, the writ of intrusion or 
an information in Chancery, as pointed out in the 
Queen v, Hughes, L.R. 1 P.C. 81, is the proceeding 
to be adopted. If it is argued that a writ of 
intrusion is not like a writ of scire facias granted 
ex debito justiti^, and that, if the writ of *ctrt 
facias cannot be resorted to, the subject may be 
without a remedy, the answer may be that sug- 
gested By their Lordships in The Qdeen «. Hughes, 



iBat the Legislature never contemplated that 
pants or leases of waste lands would be made 
nniiroTidently by the Goyemor, and would require 
to oe recalled at the instance of a subject, wnilst 
a writ of intrusion or an information in Chancery 
would sufficiently protect the rights of the Crown. 
Section 28 in subsections 8 and 10 of the Act of 
1876 pTo?ides that the certificate of the Com- 
misaioaier of the fulfilment of conditions shall 
entitle the lessees to a grant in fee-simple, and 
the conditional purchasers in this case having 
obtained that certificate and their grants upon it, 
as well as the leases preliminary thereto, it must 
be presumed that the Crown is satisfied that the 
parties are properly entitled to tlftir grants. Even 
if it eonld be shown that the conditions had not 
been fulfilled, Davenport v. The Queen, L.K. 3 
App. Cas. 115, shows that the issue of the grant 
majbe r^arded as evidence of a waiver by the 
Crown. The issue of the grant must therefore, we 
tbink, be regarded as primd facie evidence that 
all causes of forfeiture have been dealt with by 
the Crown " in open Court " under tie provisions 
of »8. 51 and 52 of the Act, and that the question 
of bond fide performance of conditions oi occu- 
pation and improvement by the conditional 
purchaser for himself, and not as a dummy, 
most after that be considered as so far settled 
as to throw upon the Crown, if it should dispute 
the Tslidity of the grants, the onus of proving 
the nan-performance of the conditions, if, indeed, 
the matter is not to be considered as res judicata. 
The almost insuperable difficulty that would lie in 
the way of the Crown, if attempting to establish 
sack a case, becomes apparent when the necessary 
endence would, in most cases, have to be obtained 
from witnesses who could refuse to give it, on the 
gronndthat it would expose them to a criminal prose- 
(mtion. Were it competent for third persons to reopen 
the question which we must presume was then 
decided, all the far-reaching ana mischievous conse- 
quences might follow, wmch their Lordships of 
the Privy Council pointed out in Osborne v. 
Morgan, L.£. 13 App. Cas. 227, as possible, upon 
any one but the Crown being allowea to raise the 
qneation whether a lease granted by the Crown 
should not be regarded as a nullity. As in thai 
case, the PlaintifE Company here virtually asserft* 
its right to have the grants declared void without 
the ^nsent of the Crown. It is obvious, as Lord* 
Watson pointed out in Osborne v. Morgan, that^ j 
Qo decree which they could obtain in this action . 
as to the nullity or the grants could operate . 
as re* judicata between the grantees and the 
Crown ; and a judgment deciding that the grants 
ue Toidable, or, as the Chief Justice says, 
Toid, without the consent or even know- 
ledge of the Crown, might, as pointed out by 
Lord Watflon, lead to very singular and xmjust 
i^esults. The same view as to the issae of a 
lease operating as a waiver was taken by the 
Privy Council, in The Attorney -General of 
Victoria v. Ettershank, L.B. 6 F.C. 354. In 
that case their Lordships say — "They are of 
opinion that the fact of issuing a lease, under 
the circumstances of the present case, operated 
as a waiver of previous forfeitures. Upon the 
assumption that the right of the selector had been 
determined by forfeiture, his interest would have 
oeen extinot, and the Crown oould not have been 



required at his instance to execute a lease. When, 

therefore, the Governor executed, and the proper 

officer issued, the document, it must be presumed 

that it was intended to waive any forfeitures, 

and to affirm an existing tenancy. And again, 

"The waiver of the forfeiture recognizes and 

affirms the tenancy, and as a consequence all the 

interests springing from it, one of which in the 

present case is a right to a grant of the fee." All 

these observations are pertinent to the case before 

us, and apply a fortiori to the case where not 

simply a lease but a grant in fee has been issued 

by the Grovemor. In the case, moreover, of six of 

the grants in question it is to be observed that the 

grants were issued to Grimley after transfer to him 

of the selections with the approval of the Minister 

under subsection 9 of section 28 of the Act, when 

the question would at once arise whether such 

transfer was in pursuance of any contract forbidden 

by Section 21 ot the Act, and the issue of the grants 

to Grimley under such circumstances strengthens 

the presumption that the Crown had waived all 

possible causes of forfeiture. 

The learned Chief Justice throughout his judg- 
ment on this part of the case assuming illegal con- 
tracts to have been made, treats the grants as if they 
were not merely voidable, but void, under the pro- 
visions of Section 21. We cannot^ however, accede 
to this view, which is altogether opposed to that 
taken in Davenport v. Queen, in which it was held, 
following a long series of decisions, that the Courts 
have construed this word " void " as only meaning 
voidable at the option of the lessors or grantors, 
and that, following these cases, the language of 
Statutes, even where public interests are affected, 
has been similarly modified. We see, therefore, 
nothing in the use of the word "void" respecting 
contracts declared to be illegal by Section 21, which 
takes the ease out of the imperative rule that 
no proceeding shall be taken to avoid a Crown 
Grant except with the consent of the Crown. As 
stated by Miller, J., in the case of the United 
States V, Throckmorton, 93 U.S.R. 8 Otto 61— 
"The reason of this is obvious, namely — that, in so 
important a matter as impeaching the grants of the 
Government under its seal, its highest law officer 
should be consulted, and should give the support 
of his nam| and his authority to the suit. He 
should also have control of it in every stage, so 
that if at any time during its progress he should 
become convinced that the proceeding is not well 
founded, or is oppressive, he may dismiss the bill." 
It would be a 'very dangerous proceeding — one 
threatening the title to millions of acres held 
under grant from the Crown— if any private 
person, to suit his own purposes, could without 
reference to the Crown get a grant declared void, 
perhaps after years of possession bv the grantee 
and the expencuture of large sums of money upon 
the land. 

Whatever may be the apparent weight of the 
arguments against allowing persons to question the 
validity of a Crown Grant in suits to which the 
Crown is not a party, it may be that The Case of 
Monopolies, 11 Rep. 84, Alcoclc «. Cook, 5 Bing. 340, 
and Grladstanes v. The Earl of Sandwich, 4 M. <& G-. 
995, show that there is a general right possessed 
bv all persons to make objections to a Crown Grant, 
although the Crown does not itself take the objec- 
tion, and that a Court may, in determining the 
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rights of parties, be called upon to pronounce as 
to the validity of a Crown Grant in a suit to 
which the Crown is not a party, though it may not 
bo able to set it aside absolutely as in a suit where 
the Crown is a party. 

The qaestion thus raised, moreover, cannot be 
considered without reference to "The Keal Pro- 
perty Act of 1861," 25 Vic. No. 14, for, if the 
contention of the PlaintifEs be correct, many 
registered titles may be shaken at the will of 
any person choosing to impugn them. By sec- 
tion 15 of that Act the land in question, on being 
granted by the Crown, came under its provisions. 
The 33rd and 34th sections taken together enact 
that a Crown Grant or Certificate of Title or 
y entry thereon shall be conclusive evidence in all 
courts of justice that the person therein named 
has the estate therein described, and the entry 
on six of the Crown Grants, of which Grimley 
was not grantee but transferree, states Grim- 
ley's estate to be an estate in fee-simple. Still 
further showing the intention of the Legislature 
as to the conclusiveness of the title thus 
registered, section 96 enacts that in any suit for 
specific performance brought by the registered 
proprietor of any land against a person who 
has contracted to purchase such land, the Cer- 
tificate of Title of such registered proprietor shall 
be regarded as conclusive evidence of his title 
to such land. Should, however, the contention 
of the PlaintifEs be correct, the provisions of these 
sections may bo defeated by allowing persons, in a 
proceeding to which the Crown is no party, to go 
behind the Crown Grant and show that it may be 
voided by the Crown because some illegal contract 
of the character alleged to have been made between 
Grimley and the selectors of the lands in question 
was made between the original grantee and the 
first transferree though the Crown may liave. waived 
the right of forfeiture. If such a course of proceed- 
ing is permissible, there is no saying after how 
many years such an objection to a Crown Grant 
ex facie valid might not be taken, nor how many titles 
shaken, knowing what we all know as matters of 
public notoriety, and what, as colonists acquainted 
with every -day topics of private and public 
discussion, we cannot altogether ignore when 
brought under our notice by counsel. 
1 How far this Court has gone in holding that the 
title of a registered proprietor is indefeasible and 
'cannot be inipugned is clear from Bailey v. Cribb, 
, Queensland L. J. 43. In that case the transfer 
for valuable consideration to the defendant upon 
which he obtained registration was, though un- 
known to him, a forgery. Notwithstanding this, 
Harding, J., held that the defendant's title as a 
registered proprietor in fee-simple was indefeasible, 
and the law so laid down in 1884 has never been 
questioned. The same view of the efEect of regis- 
tration was taken by the Supreme Court of New 
South Wales in Phillips v, McLachlan, 5 N.S. W.E. 
168. In that case, on the 4th March, 1869, G 
conditionally purchased the land in question ; on 
the 11th M arch, 1872, G transferred to defendant bv 
notification to the land agent of the district. On 6th 
September, 1872, a Crown Grant was issued to G ; 
and in 1880 the Sheriff sold under a fi. fa, all G's 
right, title, and interest to P ; and subsequently 
in the same year P obtained a certificate of title. 
In 1881 P sold to W, to whom a fresh certificate 



of title was issued. Later in the same year W 
sold to the plaintiff by memorandum of transfer 
indorsed on Ws certificate. No fresh certificate 
of title was issued to the plaintiff. On these facts 
the Court held that the plaintiff was entitled to 
maintain an action for ejectment against the defen- 
dant, "notwithstanding,*' to use the words of the 
judgment, " the injustice which our so holding 
will inflict on the defendant, who is the rightful 
owner," the 33rd section of the Act being held as 
conclusive on the point. y^ 

We do not feel ourselves, however, called upon 
to pronounce judgment on the point taken as 
to the necessity of the Crown being a party, 
as in our opinion it is sufficient to say that the 
4th section of the Crown Lands Alienation Act 
vesting in the grantee the lands described in the 
grants, and the grants and entries on the face of 
them under the provisions of the Ileal Property 
Act giving Grimley an indefeasible title, the 
presumption of legality at once arises, and the 
Queensland Board on the production of the grants 
was justified in assuming tnat if anything irregular 
had been done by Grimley or the selectors, that 
the Crown had waived such irregularity. 

Granting that it was competent for the Chief 
Justice to hold the grants void in the absence of 
the Crown, it still appears to us that he was in error 
in ovc!Tuling the demurrer and holding that upon 
the amended claim the Plaintiff Company was 
entitled to judgment because the contract made by 
the Defendants in lending money to Grimley on the 
mortgage security of the Crown Grants was illegal. 

The determination of this question depends upon 
the construction which is to oe placed on Section 
21 of *• The Crown Lands Alienation Act of 1876," 
which, as far as it is necessary to consider it, is 
in the following words : — 

" No person shall become the holder of any land 
under conditional purchase or as a homestead who 
is, in respect of such land or any part thereof, an 
agent or a servant of or a trustee for any other 
person, or who has entered into any agreement, 
express or implied, to permit any other person to 
acquire such land by purchase or otherwise. 

" And all land applied for by way of conditional 

purchase or as a homestead shall be for the bona 

fide use, occupation, and benefit of the applicant in 

his own proper person, and not as the agent, 

•servant, or trustee of any other person. 

" If any person shall, in violation of any of the 
provisions of this section, become the holder of any 
land under this Act, the Governor in Council may 
declare such land to be forfeited, and on procla- 
mation of such forfeiture all right, title, and interest 
of the selector and of every transferree in and to 
such land, and all moneys paid in respect thereof, 
with all improvements tnereon, shall m absolutely 
forfeited, and shall revert to the Crown. 

" And all contracts, agreements, and securities 
made, entered into, or given with the intent, or 
which (if the same were valid) would have the 
effect of violating any of the provisions of this Act, 
and all contracts and agreements relating to 
land selected under the provisions of this Act made 
and entered into before or during conditional 
occupation to take effect on the fulfilment of con- 
ditions, or on the issue of a grant in fee-simple, 
shall be and are hereby declared to be illegal and 
absolutely void both at law and in equity." 
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L'X)kiag at the language of this section, and the 
pronsions of the Act generally, it cannot be 
doabt^jd that the intention of the Legislatnre 
Fas to prevent the acquisttioi of large areas of 
Iml direct from the Crown by capitalists through 
ilic means of sham selections made in the name of 
•nber persons, — in othjr words, by what is known 
i? "dammying." For this reason all contracts 
mde with the intent of defeating the prorisions 
of the Act as to bond fide selection, or which 
Tonld have the result of so doing, are declared 
iikgal, the words "which would have the effect " 
in our opinion meaning nothing more than " have 
ibe effect " of so doing, and simply making applic- 
able to any dealing with conditionally purchased 
land the principle so often referred to in Crimi- 
nal cases that a man's intent shall be judged 
br the necessary conseqaences of his actions, 
I'T enacting that a contract which has the effect 
o! defeating the object of the Legislature shall be 
rej^arded in the same light as one made with the 
av^owed intent of so doing. Further than this we 
do not see that the Legislature had any inten- 
sion of going. We cannot suppose that the 
Legislatnre intended to prevent the selector, pre- 
TJons to his obtaining his grant, makins^ a contract 
to raise money by promising to pledge nis grant as 
soon as he obtained it, provided that his honest 
intention in making the contract was simply to 
enable him to acouire and retain the land which 
the law authorised him to select. Supposing land 
t<» hare been honestly selected by a bond fide selector 
lorious to obtain the land ana make a home for 
iiimself upon it, and afterwards bad seasons 
came upon him and he found it difficult for a time 
to carry on the improvements necessary under the 
Act and to pay his way till better seasons came, it 
Would be oppressive if he were not to be at liberty 
to make a coiitraet pledging himself to any friend 
willing to advance him money on his personal 
security or upon a lien on his stock, that as soon as 
i^e obtained his grant from the Crown he would 
m him the further security of a mortgage. 
^^e cannot see anything in this sec Lion which 
i' rbids a transaction of that kind, nor can we sup- 
p(>$e that the Legislature ever intended to place a 
Sector under the disability of making an nonest 
f 'ntract of that sort— a disability which would go 
£tf to defeat the policy of the Legislature in 
fndeaTouring to promote by the process of con- 
ditional purchase the settlement of freeholders 
upon the soil. It is true that the ultimate giving 
^ the mortgage, if the selector was still further so 
^mpered by bad seasons as to be unable to 
re«ieem his security, might result in a foreclosure 
siuch to his dissatisfaction, but it surely could not 
hare been intended by the Legislatnre tnat because 
& detract of the kind might in the distant future 
hare this result that it should be regarded as illegal 
thongh honestly made. Precisely the same result 
ffli^Kt follow if a selector simply borrowed money 
^d made no agreement to give a mortgage over 
his selection when he obtained his grant. The 
n*sult of the simple borrowing might be that when 
he was unable to pay up principal or interest at 
^'ine future time judgment against him might 
l)e obtained in an action, and his selection sold 
hy the Sheriff to satisfy the judgment, and at 
the sale the judgment creditor might buy the 
property. Yet if the contention of tie Plaintiffs* 
coQQsel is correct, though that money was lent 



simply with the honest intention of enabling the 
selector to obtain the land for himself, or even in 
ignorance that he was a selector, it might be con- 
tended that as the effect of the contract of loan 
might ultimately be to enable the lender to 
acquire the land through the process of a 
sheriff's sale, the contract to lend ought to 
be considered illegal. Only from clear ana most 
unmistakable language could an intention be 
presumed on the part of the L-jgislature to deprive 
a selector of the common law right of borrowing 
money which he enjoys equally with the rest of 
Her Majesty's subjects. Holding as we do, there- 
fore, that the Legislature intended to do nothing 
more than to declard that the intent of a contract 
should be presumed from its direct and obvious 
consequences, we cannot regard the mere contract 
by a selector, before he has fulfilled his conditions, 
to give a mortgage over his selection when he has 
obtained his grant, as necessarily illegal, because 
the obtaining of the land by the mortgagee is not 
the natural and obvious or contemplated result of 
giving a mortgage. Thousands of mortgages are 
given every year where the last thing in the minds 
of the mortgagors or the mortgagees is sale or 
foreclosure. It is true that such a process of 
obtaining a selection might be resorted to as a 
means of defeating the Act, but if it is relied 
upon to defeat the yalidity of a mortgage, the 
intent must be proved aliunde, and cannot be 
presumed from the transaction itself. 

The Act. it must be remembered, moreover, 
makes a contract of a dummying character not only 
illegal but highly penal, as section 102 renders 
anyone who shall " convey, transfer, or demise land 
acquired by any fraud uijpn the provisions of the 
Act, and any assignee with knowledge of such 
fraud " liable to a year's imprisonment, and there- 
'fore the language which is to subject a person to 
the consequences of engaging in a criminal trans- 
action must be of the clearest character, and must 
be strictly construed, especially where the trans- 
action is only malum prohibitum and not malum 
in se. Applying the law thus laid down to the 
facts of this case, the question is whether 
the contract of mortgage which was entered 
into and which the Plaintiffs wish to have 
declared invalid, was so, as they allege in their 
amended claim. From the judgment of the Chief 
Justice it would appear as if he regarded the 
money lent to G-rimley as really lent, as erroneously 
stated in paragraphs 10 and ISff of the claim, not 
after he had obtained the grants and upon their 
being pledged by him by way of mortgage, but 
before. We infer this irom the passage in His 
Honour's judgment in which he says, speaking of 
the loan for £9,870, " At that point they began to 
lend to Grrimley, and they knew that the taint of 
illegality ran through the whole supposed titles in 
the hands of these selectors afterwards, and 
notably through Grimley, who was making that 
expenditure through the selectors." The money, 
however, was not lent to G-rimley, nor was 
it used, as His Honour would seem to imply, 
for the purpose of enabling Grimley to carry on 
the selectors as dummies, and to buy them out. 
At the time the money was lent by the Plaintiff 
Company, twelve months after Grimley' s applica- 
tion of 26th October, 1882, the grants had been 
actually obtained, and it was the contract under 
the mortgage which the Plaintiffs sought to set 
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aside. If there was any illegal contract made 
between Grimley and the selectors, and any money 
was used to carry it out, it was the money of the 
Queensland National Bank, and not the money of 
the Plaintifi' Company, which was only used to 
cover the advances made to Grimley by the Bank. 
We do not think, as the counsel for the PlaintifEs 
contended, that a constantly recurring liability 
could arise totie^ quoties where loans irom other 
lenders are used to repay old advances, even when 
the new advance is made with the knowledge of the 
lender of the purpose to which it is to be applied. 
If such were the law it would be impossiole for 
one bank with any safety to take over the account 
of a customer of another bank if the customer 
was known at any time previous to have been 
engaged in dummying transactions. Whatever the 
character of Grimley 's dealings with the selectors, 
the attempt to prove the contract of mortgage 
illegal under Section 21 fails, because, as we have 
pointed out, the natural efEect of the mortgage was 
not to vest the selections in the Plaintiff Company, 
and there is no evidence aliunde that there was 
any such intent on the part of either Grimley or 
the Local Directors. It is true that the lands 
have got into the possession of the PlaintifE Com- 
pany as mortgagees ; but it is impossible to suppose, 
considering that the object of the Company is 
simply to ^vance money on mortgage, that Grimley 
ever intended that result when he asked the 
Queensland Directors whether they would lend on 
the security of deeds to be deposited with them, 
or that the Defendants ever contemplated obtaining 
the land for the Plaintiff Company. 

This view of the law was taken by Owen, J., 
in Hay ward v. Smith, 9^N.S.W.R. £q. 11. The 
decision in that case depended on the construc- 
tion of section 9 of the Kew South Wales " Crown 
Iiands Amendment Act of 1875," which is almost 
identical in words with Section 21 of " The Crown 
Lands Alienation Act of 1876" of Queensland, 
as above set out. The facts in that case were as 
follows : — ^In April, 1882, J.S. became the condi- 
tional purchaser of certain lands under 25 Yic. 
No. 1 of New South Wales, and in 1884 he took 
up certain other lands as an additional conditional 
purchase. By mortgage and further charge dated 
respectively 29th April, 1886, and 8rd June, 1886, 
he charged these lands with the repayment to 
the plaintiff of £1,800. In September, 1886, the 
SherifE, under a. Ji. fa., sold all the right, 
title, and interest of J.S. in the said lands 
to the defendant for £50. At the time of the 
sale the defendant had notice of the deeds of 
mortgage and further charge. In 1887 the transfer 
of the lands from the SherifE was lodged by the 
defendant. The plaintifE entered into possession 
under a power contained in his mortgage, and 
thereupon the defendant threatened to bring an 
action of ejectment. The plaintiff then instituted 
a suit to restrain proceedings at law, and to obtain 
a declaration that defendant held the lands sub- 
ject to the said mortgage. Defendant demurred 
to the statement of claim on the ground of 
illegality of the mortgage. Owen, J., in over- 
ruling the demurrer, said : " While, therefore, 
carefully providing against * dummying ' by means 
of sham or fraudulent securities, the Legisla- 
ture appears to have left to the conditional 
purchaser the right to give a bond fide 
security &r hand fide adranoes. An equitable 



charge on the land by the way of secnriW is not 
a contract or agreement to take effect after the 
fulfilment of the conditions, but an actual charge 
which takes effect immediately when made, and 
which a Court of Equity would enforce, not by 
virtue of any contract or agreement to take effect 
after the fulfilment of the conditions, hot because 
the charge was valid and subsisting, and because 
on the faith of such security the mortgagor had 
borrowed money. Dunne the five years of resi- 
dence the mortgagor could not transfer the land ; 
but after the five years the Court of Equity would 
not allow the mortgagor to repudiate the security 
on which he had borrowed the money, and would 
compel him to make good the charge. If he 
attempted to sell the land freed from the mortgage, 
the Court would restrain him from so doing ujiless 
he gave efEect to the char|;e. In this way, and to this 
extent, it appears to me that a oonditiontd purchaser 
can give a valid security for a bond fide advance. 
The view of the law taken by Owen, J., was 
upheld on appeal by the Supreme Court of New 
South Wales, consisting of Darley, C J., Windeyer 
and Foster, J J., they being of opinion that neither 
section 9 of the New South Wales Act d 1875, nor 
section 121 of the New South Wales Act of 1884, 
which runs, ** Every devise, contract, lease, agree- 
ment, or security made, entei^ into, or given before, 
at, or after the date of any application to make a 
conditional purchase, conditional lease, or hom^ 
stead lease, with the intent, or having the effect, of 
enabling any person other than the applicant to 
acquire oy purchase or otherwise the land applied 
for, shall be illegal and absolutely void, botii at 
law and in equity," prevents the holder of con- 
ditionally purchased knd giving a bond fide mort^ 
gage over it. In the language of the jadgment of 
the Supreme Court of New South Wales, " a mort- 
^ge given bond fide is simply a pledge to secure 
tne repayment of money aavanced to the mort- 
gagor, and is not to be considered as given with the 
intent to, or as having the effect of enabling the 
mortgagee to acquire the land comprised in the 
mortgage." 

As to the cases relied upon by the Chief Justice, 
we do not agree with the decision of the Supreme 
Court of Victoria in Commercial Bank of Australift 
v. Carson, 6 VX.K. 311, nor with so much of the 
judgment of Stawell, C.J., in Plant v, Johnson, 7 
L.K. 457, as states that the object of the Legis- 
lature was " obviously to prevent a selector durian; 
the currency of his license from granting any 
security over his lands or obtaining an^ assistance 
to be paid for by any mortgage or security, whether 
it be effected during such currency or afterwards," 
preferring as we do to follow what appears to us 
the better reasoning upon which the judgment Id 
Hayward v. Smith is based. Plant v. Johnson. 
moreover, does not apply, because there the 
promissory note sued upon was given to secure 
the performance of an agreement to hand orer 
the lease when it should be issued, and it 
was proved that the indorsee had notice of the 
illegal agreement in pursuance of which it 
was given, and to allow an indorsee with 
notice to recover would be to allow an obTious 
mode of evading the Act. For the same reason 
Chambers ». Chambers, 2 Vic. L.E. Eq. 179, aUo 
cited by the Chief Justice, is inapplicable,a8 in that 
case the plaintiff and defendant entered into an 
agreement which was made with the obvious intent 
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of defeating ihd Act by allowing the defiendant to 
be a trustee for ihe plaintifir, as Stawell, C.J., pointa 
oat. Mther do we afpree with Byrne v. O'Cailaghan, 
3 Vic. LB. 924, as decided by the Supreme Court 
of Victoria. In that case a Beckett, J., came to the 
eoDclasioQ, as a matter of fact, that the transaction 
sooe^lit to be impeached "was a simple loan in 
Tfaicii the lender expected nothing more than a 
iDortrage," and endeayouredto distinguish the case 
from Plant v. Johnson, on the ground that in that case 
the note was taken as a means of bringing pressure 
to bear to obtain land in contrayention of the Act, 
a itniggle evidently on the part of the learned 
Judge against the law as laid down in that case. 
Acting on this yiew he upheld the transaction, 
fTJdently taking the yiew subsequently taken by 
the Supreme Court of New South TVales that a 
^M^ mortgage was not illesal under the pro- 
mm of the Act. The Court, howeyer, following 
Commercial Bank of Australia v. Carson, oyerruled 
liim, simply because the mortgage in question was 
an equitable one, and therefore in the opinion of 
t^e Coprt within the words of the Section 21 of the 
^ietoriaaActof 1869, which isthe same in its proviso 
tdtheXew South Wales and Queensland sections, 
in pari materia. We may, however, add the authority 
of Mr. Justice k Beckett's opinion as that of a fifth 
icdge supporting the view taken by four judges in 
^P1r South Wales that a bond fide mortgage is not 
ilifgal thou);h it may be given before the lease or 
graat is obtained. Tooth v. Power, L.B. 1 Ap. 
Cases 284, which the Chief Justice also relied upon, 
iias no bearing on the present case as there no 
srant had been issued, and, therefore, no pre- 
flunption arose as to the waiver of forfeitures. 
Tlie case simply confirms the view taken by the 
Supreme Court of New South Wales that a 
(^Dtract made in order to enable a person to acquire 
land by the performance of the conditions of resi- 
lience and improvement through another person — in 
tier words, by a dummy — ^was illegiu and one 
'nat could not be enforced i neq uity under the Crown 
Lands Act of New South Wales, which is similar 
la its provisions to the Queensland Act. 

Grimley's letter of the 26th October, 1882, in 
fliich he first asks the Plaintiffs whether they would 
^Dd him money, is in these words : " I am anxious 
to secure about 13,000 acres in the parish of Cum- 
liliinbar, near Dalby, for which I will have to pay 
'Q all about 35s. per acre, including improve- 
Jnents of at least lOs. per acre ; they are conter- 
amous and mostly in blocks of 1,200 acres, which 
1 propose to buy as opportunity offers, and I have 
tjieret'ore to ask, in the event of my doing so, if your 
^V*mpany will be prepared to advance me 26s. an 
wreon the security of the deeds on such lands as 
Imaj deposit them with you." This letter, it will 
w seen, so far from asking the Plaintiffs to lend 
Money for the purpose of dummying, informs them 
loathe is simply contemplating purchasing certain 
^nds as opportunity offers, and wishes to know 
whether the Plaintiff Company at some future time 
»ould be prepared to advance on the title deeds of 
8Qch lands when he had purchased them. Supposing 
JMt what took place between Grimlejr and the 
Wal Directors constituted a contract, if, indeed, 
jookin^at the vagueness of the proposition as to the 
«me when the money might be required, the un- 
defined character of the securities which were to 
Nj approved, and the absence of any consideration 
°X)nng from Gnmley, it could mean anything more 



on the part of the Directors than an expression of 
willingness to do business with him (see Rogers v. 
Challis, 27 Beav. 175), it cannot be argued that it 
was a contract entered into with the intention of 
defeating the Act, nor that it was one which had 
Uiat effect within the meajiinfi: of Section 21, as 
the Directors could not know that such would be 
its natural and obvious effect. The contract, how- 
ever, which the Plaintiffs are seeking to impeach, 
is not any contract previous to the mortgage, but 
the mortgage itself, and this, for the reason which 
we have given, cannot be held invalid either by 
reason of any illegality attaching to the trans- 
action of mortgage itself, or by reason of any 
contract if there was one entered into previously 
with G-rimley and the other Defendants. 

Looking, moreover, at the object which the Legis- 
lature seems to have had in view and the language 
of* Section 21, we are of opinion, construing the 
section strictly as we must, that it only refers 
to contracts made with the selector himself, and 
has no reference to contracts between other 
people. There are no words indicating that 
such contracts are referred to, and we think the 
language of the section cannot be so stretched as 
to make it apply to contracts other than those 
made with the selector. The first paragraph of 
the section simply provides that no person shall 
become the holder of the conditional purchase who 
directly or indirectly is to hold for the benefit of 
another person. The second paragraph, which 
ought logically to come first, enacts that all land 
applied for as a conditional purchase shall be for 
the bond fide use of the applicant. The third 
paragraph provides that if any person in viola- 
tion of these provisions becomes a holder of a 
conditional purchase the interest of such holder or 
of his transferree shall be forfeited. The fourth 
paragraph, to give effect to these foregoing pro- 
visions relative to holders, applicants, and trans- 
ferrees, provides that any contracts ma^de to defeat 
the previous provisions of the section shall be 
illegal. The words " all contracts and agreements 
relating to land selected under the provisions of 
this Act made and entered into before or during con- 
ditional occupation to take effect on the fulfilment 
of conditions or on the issue of a grant in fee- 
simple shall be and are hereby declared to bo 
illegal and absolutely void botn at law and in 
equity," at the end of Section 21, must, we think, be 
construed as meaning contracts ejusdem generis 
with those indicated in the preceding part of the 
section, and not any possible contract, for if that 
was the construction the absurd result would follow 
that a contract made before the completion of the 
conditions by a selector for the building of a house 
on his selection after he had obtained his grant would 
be illegal. It appears to us clear, therefore, that the 
contracts which the Legislature intended to guard 
against were contracts made with holders or appli- 
cants, as it would only be by means of such con- 
tracts that the provisions of the section could be 
defeated, no contract with any third party being 
capable of defeating the provisions of the section 
unless an applicant for or the holder of the con- 
ditional purchase were a party to it. This was 
the view taken by Owen, J., in Horsley t?. Ramsey, 
10 K.S.W.B.. 41. In that case certain vendors 
sold to the plaintiffs a pastoral property, on which 
was a selection over which the vendors had no 
control, and the conditions of which had not been 
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fulfilled at the time of selling the station. The 
Tendors guaranteed the fulfilment of the conditions 
and the transfer of tbe selection on completion. 
The selection being forfeited owing to non-fulfil- 
ment of conditions, and consequently net trans- 
ferred to the vendors, it was held in a suit against 
the vendors for damage's for not transferring to the 
purchasers that the guarantee was not illegal within 
the section of the Kew South Wales Land Act 
identical with Section 21. In his judgment Owen, J., 
says, " I am clearly of opinion that the contracts 
rol'errod to in that section are contracts with the 
selector himself ; indeed, that is the only possible 
way of reading the section." If it is suggested 
that such a reading of the section might enable 
the intentions of the Legislature to be defeated, it 
is enough to say quod vohiit non dixit. Probably 
the Legislature thought that the section, though 
thus construed, would suffice in the great 
majority of cases to defeat collusive agreements 
against the policy of the Act, and that it would be 
dangerous to expose the transactions of business 
men and banking institutions to the risk of litiga- 
tion, which would cramp the operations of legiti- 
mate financial enterprise. 

The construction put upon the section by us fully 
carries out the intentions of the Legislature, and as 
Holroyd, J., points out in Edwards «. Dick, 4 B. & 
Aid. 212, " The rule of law is, that the words of 
a Statute are not to be construed so as to extend 
beyond the mischief contemplated by the Act, where 
such construction would be injurious to the interest 
of third persons." The decision in that case pro- 
ceeded upon the construction of 9 Anno c. 14, s. 1, 
which enacted that ** all notes, mortgages, or other 
securities executed by any person, where the whole 
or any part of the consideration of such security 
should be for money won by giming, shall be void 
to all intents and purposes whatever." The Court, 
however, held that a bill given to pay a gaming 
debt which had passed into the hands of a third 
person for valuable consideration in payment of 
a bond fide debt could be sued upon, and that 
the bill was only void for every purpose and those 
purposes onlr which it was the object of the 
statute to prevent. For these reasons we are of 
opinion that the Chief Justice was wrong in over- 
ruling the demurrer, and that our judgment upon 
it must be for the Defendants. 

From the judgment of the Chief Justice the 
Defendant Grimley appealed so far as the costs 
against him were concerned on the ground that, 
inasmuch as he had offered to submit even before 
trial to a judgment for the amount due to the 
Plaintiff Company, together with interest at the rate 
of 7 per cent., ana had again made the same offer at 
the trial on the opening ofthe case, whiclihaving been 
refused, he had succeeded in defeating the Plain- 
tiffs' claim for interest at 9 per cent., and had thus 
succeeded in defeating the Plaintiff Company as 
to the only matter in contention between them, 
he ought not to be saddled with hll the heavy costs 
consequent upon a trial lasting fifty-six days to the 
expense of wnich he had been put by the refusal 
of the Plaintiffs to accept his offer and their 
subsequent attempt to destroy his title unler the 
Crown Grants, lo the argument of the Plaintiffs 
that they were entitled to a judgment for the 
amount of the debt owing, subject to an account, 
there is of course no answer. As the Plaintiffs, 
however, have been defeated on the material points 



in dispute with Grimley, the difference on wldch 
necessitated Grimley 's presence, their defeat slions 
that they ought to have accepted the offer made by 
him to submit at once to juagment for tbe amount 
claimed with interest at tne rate of 7 per cent. It 
must be remembered, moreover, that Grimley hav- 
ing admitted his indebtedness lo the Plaintiff' Com- 
pany upon the face of the pleadings, the Plaintiff 
Company might, under Order 39, R. 11, have mored 
for judgment. Grimley moreover appears to bave 
been served with the amended claim, wnich virtually 
called in)on him to defend his title under tie 
Crown Grants; and as he. has ahso defeated the 
Plaintiffs upon the issue thus raised by them— one 
of greater importance to him even than the question 
of interest, itself involving a sum of no less than 
£7,000 — we think he is entitled to his costs fromtk 
time when he made his offer to submit to tbe very 
judgment which both the findings of the jury and 
even the judgment of the Chief Justice show tbat 
the Plaintiff Company was only entitled to from the 
first. Where the action is tried by a jury the costs 
follow the event, Order 54 Rule 1, " unless for good 
cause shown on application made at the trial tbe 
Court shall otherwise order." The Plaintiff Com- 
pany succeeds in getting judgment for the money 
due, and under or <unary circumstances would get tbo 
costs of the action. It has been decided, howcTer, 
that not only can the Court deprive a successful party 
of his costs but it may order him to pay the co^ts 
of his opponent, where the action is unfounded, 
unnecessary, or oppressive, or where the conduct 
of the case has been unjustifiable or otberwi>e 
improper. Fane v. Fane, L.R. 13 Ch. D. 22S. 
Here an application was made at the trial by the 
Defendant's counsel for an order depriving tlie 
Plaintiff Company of the costs, and for paymeRt 
by it of the Defendant's costs. The learned Judge 
did not decide that there was no good canse 
shown, but ultimately gave costs against the 
Defendant. We think that His Honour should 
have made the order asked for. In our opinion, 
not only was there a disingenuous attempt bj the 
Plaintiffs to damage and destroy their own securi* 
ties, but the Defendant was unnecessarily kept in 
the trial and forced to remain there to the rery 
end. By this course bis costs were unneces- 
sarily increased and a burden placed upon him 
which he ought not to have borne. Huxley v. 
West London, &c., Co., L.R. 14, Ap. Ca. 26. The 
Plaintiff Company, however, is entitled to costs up 
to the time of the Defendant's offer to consent to 
judgment. In respect of these we propose to allu'^ 
£100 as ample to satisfy them on the very simple 
case of debt which they were entitled to brins; 
against him. As regards the remainder, we think 
that not only should the Plaintiff Company be 
deprired of them, but that they should he ordered 
to pay the Defendant all his costs of the action 
subsequent to the joinder of issue, including tlie 
demurrer and motion for judgment. The Defendant 
will also get his costs of this appeal, and there vill 
be judgment accordingly. 

The result of our conclusion that there was 
nothing in the dealings of the Queensland Directors 
with Grimley that was illegal is, that they are not 
answerable for negligence to the Plaintiffs* as 
the Chief Justice decided. Supposing, however, 
the strictly legal aspect of tne dealings with 
Grimley to be what the learned Chief Justice 
thought, there is no doubt in our minds that any 
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solicitor in the Colony would have advised the 
Directors, as their solicitor did, that they were 
justified in lending on the security of the Crown 
Grants. If such a title is not to be accepted as 
good without investigation (and what the character 
of that investigation by conveyancers should be, 
it i» difficult to see, the selectors having already 
5woni to the performance of the conditions bet ore 
certificate granted), conveyancing in a country 
where every title starts from a Crown Grant made 
hi a few jears ago would be almost paralysed, 
acd DO one would feel safe in the possession of his 
property. 

In this case the jury have found that the Queens- 
iand Directors were guilty of no negligence making 
rhen responsible to the PlaintifE Company, and 
bare acquitted them of all the indirect motives 
(barged against them in the original claim, finding 
that they Tent the money to Grimley believing that 
the land was ample security for the money 
adraneed, and with no other intention than that of 
sernng the interests of the Plaintiff Company, as 
tbey were in honour bound, and as their interests 
^ large shareholders in the Company would 
naturally prompt them to do. To the findings 
of the jury in favour of the defendants on 
all sQch points not only has no objection been 
iakeo, but it is admitted by the counsel for the 
Plaintiffs that there is evidence to maintain them, 
which, we may add, is in our opinion so ample and 
conclusiTe as to leave no doubt whatever on our 
miDds that the findings of the jury on the original 
case were correct. Adopting those findings as wo 
do, and using the language of Kay, J., in The 
Faare Electric Accumulator Company, L.E. 40 
Ch. Div. 163, •* Anything like corruption or dis- 
bonesty on the part of the directors being out of 
the Question, they cannot be treated as responsible 
fur the conse(|uences " of the shrinkage in value of 
securities which has taken place in the Colony to 
an unprecedented extent. Our judgment must 
tLerefore be for the Defendants other than Grimley 
001 he entire case. 

These Defendants having succeeded on the whole 
ease must, according to the general rule laid down 
in Order 54,Bule 1 (that where the action is tried by 
a jary the costs shall follow the event), and the 
authority of the case cited by His Honour, Cooper v. 
Whittirgham, L.E. 15 Ch. D. 601, get their entire 
costs of the action. This will include the costs of 
ill the interlocutory proceedings, the commis- 
sion, and the demurrer. They will also pet 
the costs of this appeal, and we think, having 
i^gard to the importance and magnitude of 
^e case, the len&:th of time occupied in the 
bearing— fifty. six aays— and the mass of evidence 
t^Wn, that the Defendants should be allowed the 
costs of all their counsel on the trial, the demurrer, 
the motion for judgment, and on the appeal. 

This judgment has extended to some length, but, 
apart from the number of questions to be dealt with, 
the nature of the interests at stake seemed to us to 
demand that we should, in view of the possibility 
^f an appeal from our decision, do all we could to 
ptit their Lordships of the Privy Council in posses- 
sion of those facts of the case which must, for the 
Understanding of it, be picked out of a mass of 
evidence, much of which is immaterial for the 
determination of the real questions at issue, and with 
wspect to which their Lordships would not have 
the assistance of counsel thorougnly conversant with 



the case from the commencement of proceedings, 
who have on both sides made all the frank admis- 
sions as to the nature of the evidence and its 
sufficiency in particular to sustain the findings of 
the jury on the original case that we might expect 
from gentlemen entrusted with the conduct of an 
action involving interests of such magnitude. 

The following will be the formal judgment of 
the Court to be entered upon the whole record : — 

1. Vacate the jtidgment of the Chief Justice, 
and restore the findings of the jury on the original 
case and substitute — 

2. Judgment for the PlaintifE Company against 
the Defendant Grimley for £61,000, with interest 
thereon at the rate of y per cent, per annum from 
date of writ to judgment, subject to an account to 
be taken of what is due to the PlaintifE Company 
for principal and interest on their bills of sale and 
mortgages in the pleadings mentioned, such interest 
to be calculated at the rate of 7 per cent, from 
January, 1886, and the sum of £100 tor the Plaintifi* 
Company's costs of the action. 

3. The Defendant having made application at 
the trial and shown good cause therefor, order that 
the costs shall not follow the event, and, except as 
to the sum of £100 aforesaid, (deprive the Plaintiff 
Company thereof, and further allow the Defendant 
Grimley his costs of the action, as from the joinder 
of issue, and of the demurrer and of this appeal. 

4. The Defendant Grimley 's costs to be set oil* 
against the amount certified to be due to the Pluin- 
tiii' Company for principal, interest, and costs, as 
aforesaid, and judgment to be entered for the 
Plaintiff Companj^ for the balance. 

5. The PlaintiffCompany to release the mortgages 
and deliver up the title deeds to the Defendant 
upon payment by Grimley of such balance within 
one month after certificate. 

6. Judgment on the whole case for the Defendants 
Drury, Mcll wraith, Palmer, and Hart, with costs 
of the action throughout, of all interlocutory pro- 
ceedings, the demurrer, and of this appeal. All 
counsel fx> be allowed. 



THE QUEENSLAND INVESTMENT AND LAND 
MORTOAaE COMPANY, LIMITED, T. 
GRIMLEY AND OTHERS. 

This was an application, by motion on petition, 
by the Plaintiff Company for leave to appeal to 
the Privy Council against so much of the judgment 
of Sir Charles Lilley, C.J., delivered on the 10th 
day of August, 1892, as directed judgment to be 
entered for Defendants Edward Kobert Drury, 
Sir Thomas Mcllwraith, Sir Arthur Hunter Palmer, 
and Frederick Hamilton Scott Hart, as to an alleged 
loss of £2,000 arising from their not taking a second 
mortgage on the South Brisbane property of the 
Defendant Samuel Grimley. 

This judgment, it was admitted, was respecting 
one item of demand in an action in which a much 
larger sum was claimed by way of damages, and in 
which the Plaintiffs had succeeded, and against 
which judgment the four Defendants named were 
appealing to the Full Court. It was further admitted 
by counsel for the Plaintiffs that the whole 
case was so interlaced with this item of £2,000 
that this part of it could not be considered 
without considering the whole. The application 
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was opposed by the Defendants, on the fqroimd 
that the judgment from which the Plaintiffs 
wished to appeal was not a final ind^ent 
of the Court within the meaning of Her Majesty's 
Order-in-Council of the 16th June, 1860; and 
secondly, that before appealing, the FMntifEs 
should have asked this Cfourt, by way of appeal, 
either to grant a new trial in respect of l^ matter 
as to which ttib judgment was said to be erroneous, 
or to enter Judgment for the Plaintiffs u^n 
the facts disclosed in evidence at the trial. 
The Plaintiff Company has undertaken, for reasons 
which need not be gone into here, not to proceed 
further on appeal to the Privy Council in this 
matter separat^y, but we have been asked to give 
judgment for the purpose of determining the 
question of costs, which depends on the right of 
the Plaintiffs to make this motion. It is argued 
on behalf of the Plaintiffs that tile judgment of 
a single Judge trying an action under section 6 
of the Judicature Act, 40 Vic. No. 6, is a final 
iudgment so long as it stands, a final judgment 
being a judgment which finally settles the matter 
between the parties if given either way, the test 
recognised as correct in Salaman v, Warner, 1 Q.B. 
Div. 1891, 734. 

On the other hand it is urged that it is not a 
final iudgment of the Court until the time for 
appealing to the Court has elapsed, and that, inas- 
much as the jud^nent in the action was appealed 
against by tne Defendants, the judgment of the 
Judge of first instance never became a final judg- 
ment of the Court. 

The real question, however, it seems to us, is 
whether the judgment in question is a final judg- 
ment of the Court as contemplated by the Order- 
in-Council of 1860, which it must be remembered 
was issued before the present system of trial 
under the Judicature A.ct came into force, and at 
a time when the judgment following upon the 
verdict of a jurv could in no way have been 
regarded as a nnal judjB^ment of the Court. The 
counsel for the Plaintiffs in his argument before 
us seemed prepared to admit that the judgment 
of the Judge under the present system is really 
only the equivalent of the judgment under the 
old system, and he was dnven to contend that 
a plamtiff would have been at liberty to appeal 
direct to the Privy Council on a judgment follow- 
ing upon a verdict at nisi prius. Such a contention 
appears to us unarguable, and we can no more 
regard the judgment of a Judge of first instance 
trying a case under the present system as a final 
judgment within the meaning of the Order-in- 
Council, than a judgment under the old system 
following upon a verdict. 

Thougn the argument ab inconvenienti is not one 
to which weight should be given sufficient to over- 
ride the language of a Statute or Order-in-Council 
if plain, yet, coupled with the fact that the 
Order-in-Council was never intended to deal with 
judgments of the kind now in question, it is of such 
importance that it cannot bo passed over in con- 
sidering whether a judgment of the Judge of first 
instance is to be regarded as a final jud^ent of the 
Court within the meaning of the Order-in-Council. 

The consequences following upon such a reading 
of the Order-in-Council are altogether too far- 
reaching and inconvenient to allow of its adoption. 



The result would be that an action might be tied 
up by an appeal to tile Privy Council from tlie 
direction of a Judge, or upon some simple qnestioa 
as to the adiaissibuitv of evidence which this Court 
could determine without difficulty, often without 
argument, and months might be lost before the Priry 
Council determined the matter, during which time 
parties might die and evidence be lost. The 
further inconvenience, moreover, might arise, as in 
this case, that one side might appeal to the Fall 
Court on the general merits of the case, whilst the 
other appealed to the Privy Council on some com- 
paratively unimportant portion, but which was so 
interlaced with the rest of the case that it could 
not be considered without considering the case as a 
whole. The possible result might be the direction 
of a new trial by the Privy Council, and, clashing 
with it, a final judgment of this Court dealing 
with the whole matter under Order 57, Rules 
3 and 6, in such a way as made the view taken as to 
the particular matter oh which an appeal went to the 
Privy Council immaterial. The Plamtiff Company's 
counsel, moreover, avowed that he thought that 
the effect of such right as he claimed would neces- 
sarily be to stay the Defendant's appeal to this 
Court, and that not only must this Court hold its 
hand and delay the exercise of its undoubted juris- 
diction, but that the Defendants would be bound 
to follow him to the Privy Council and there 
litigate their rights by a cross-appeal. The avowal 
of such a contemplated result shows how impos- 
sible it is to admit a construction of the Order- in- 
Cotmcil which might lead to a result so unfair and 
possibly oppressive. It clearly never could have 
been intended by the Legislature in framing the 
orders as to appeals that tne right of appeal gi^en 
to the Full Court should be intercepted, perhips 
virtually defeated, by an appeal to the±*rivy Council 
on some subordinate point; and the fact that no such 
motion as this has ever been made before in this 
Court, and that no English precedent can be cited 
for allowing it, goes far to prove that the judgment 
of a Judge of first instance, though for the purposes 
of a trial he constitutes the Court, has nerer heen 
regarded as a final judgment of the Court within 
the meaning of the Order-in-Council. 

The argument founded upon the inconvenience 
of allowing a party to appeal to the Privy Council 
before he has exhausted the remedies given to him 
by the orders and practice of the Court below was 
given effect to by the Privy Council in Dagnino 
V. Bellotti, L.E. 2 Appeal Cases 604. In that 
case at here, the petitioner asked leave to apjpeal 
on the ground that the verdict was agauist 
evidence. Their Lordships, in refusing leave 
to appeal to the Privy Council on the ground 
that the f>etitioner ought in the first instance 
to have appealed to the Court below, sajr, "It 
would be very inconvenient if parties, without 
moving the Court for a new trial, could be at 
liberty to ask Her Majesty in Council to set aside 
the judgment upon the ground that the verdict was 
wrong, without having taken that course which is 
pointed out by the rules made in pursuance of the 
charter to be adopted in the case of an objection 
to a verdict." 

For these reasons we are of opinion that the 
application for leave to appeal must be refused, with 
costs. 
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(X)PT OF THE QUESTIONS REFERRED TO THE JURY BY THE CHIEF JUSTICE, 
WITH THE ANSWERS OF THE JURY THERETO IN PARENTHESES, AND THE 
SUBSEQUENT ANSWERS OF THE CHIEF JUSTICE NOT IN PARENTHESES. 

COPY OF THE JUDGMENT OF THE CHIEF JUSTICE ON THE CASE. 



1. Were the defendants other than Grimley 
appointed by the plaintiffs to act as their agents 
and managers in Queensland under the name or 
ttyle of the local directors P^ (Answer : Yes; as 
load directors.) 

Yes; as local directors. 

2. (a) Did the defendants, the local directors, 
Teceire from time to time inttnictions from the 
plaintiff's directors in London as to the manner of 
performing their duties, and in particular were 
they instructed not to advance moneys by way 
of ioan except upon good and sufficient security ? 
— (Answer (a) : xes.) 

Yes. 

(b) Was that to be after an independent valua- 
tion of the proposed security? — (Answer (h): Yes, 
except aa in 2 (r).) 

jfes, except as in tf (c). 

(e) And were the defendants aul^rised by the 
plaintifE's directors in London to dispense with an 
indoperidentTalnataon where the proposed securities 
were ; known to the local boasd P — (Answer (e) : 
Yes.) 
Yes. 

(d) Were the securities in question so known to 
the local board P— (Answer {d) : Yes.) 
Yes. 

And (e) were they not to advance any moneys 
upon properties in which these defendants were 
directly or indirectly interested ? — (Answer (c) : 
Yes; directly, and subsequently indirectly, Oct., 
1883.) 
Yes. 

3. Did the defendants, the local directors, be- 
tween October, 1882, and April, 188S, or before the 
commencement of this action, authorise the making 
of eertain loans from the funds of the plaintiff* to the 
defesdaat Grimley, and were the advances made 
by tiie* authority al6resaid? — (Answer : Yes.) 

Yes. 



4. (a) Have full particulars of the money lent 
by tie plaintiffs to the defendant Grimley, and of 
the interest accruing due thereon, been furnished 
from time to time by the plaintiffs to the defendant 
Grimley P— (Answer (a) : Yes.) 

Yes. 
And (b) has he from time to time admiUed the 
correctness of the said accounts, and on the 26th 
November, 1888, was the sum of £66,264 8s. 2d. due 
and owing by tlie defendant Grimley to the 
plaintiffs in respect of the money so lent by the 
plaintiffs to the defendant Grimley and the interest 
thereon P — (Answer (6) : No ; amount owing subject 
to account being taken.) 

No ; I find the sum of £66,264 Ss. 2d. due 

and owing by Griq|ley to the plaintiff 

company subject t«> an account being taken. 

And (r) have full particulars of such sum been 

furnished to the defendant Grimley P — (Answer (c) : 

Yes.) 

Yes. 

5. Is the sum of £66,264 88. 2d., together with 
interest thereon from 26th November, 1888, now 
due and owing by the defendant Grimley to the 
plaintiffs P — (Answer : Yes ; subject to account.) 

Yes ; subject to account. 

6. Did the aefendant Grimley, in October, 1882, 
apply to the other defendants as local directors of 
the plaintiff company for a loan of £16,250 for 
three years at 8 per cent., to enable him to purchase 
13,000 acres of land in parish of Cumkillenbar, 
near Dalby, being at the rate of £1 6b. per acre of 
the said land P — (Answer : Yes.) 

Yes. 

7. Did the defendants, the local directors, 
authorise the said advance, and did they thereafter 
from time to time before December, 1884, make 
advances to the defendant Grimley from the 
plaintiff's funds to the extent of £16,972 10s. upon 
the security of 12,778 acres of the said lane' " 
—(Answer: Yes.) 

Yes. 



8. (a) Did the defendants, the local directors, on 
August 13, 1885, authorise and shortly afterwards 
make a further advance of £7,768 to the defendant 
Grimley P — (Answer {a) : Yes.) 

Yes. 
If so (i) how was such advance made upf — 
(Answer (b) : 6s. per acre on 12,778 acres, and 308. 
per acre on 3,049 acres.) 

6s. per acre on 12,778 acres, and 30s. per acre 
on 3,049 acres. 

9. Had the defendant Grimley been the ac- 
countant of the firm of Bell and Sons ? — (Answer : 
Yes ) 

Yes, and has so continued for a period of over 
30 years. • 

10. (a) Had the said lands, in respect of which 
the defendant Grimley applied for the advance 
aforesaid, and on the security whereof tJie defen- 
dants, the local directors, authorised the same, been 
before the selection and purchase thereof from the 
Crown part of the station of Jimbour, the property 
of Bell and Sons, as originally leased from the 
Crown?— (Answer (a) : Yes.) 

Yes. 
And (b) had the said lands been acquired as con- 
ditional selections under the Crown Lands Aliena- 
tion Act of 1876 ?— (Answer (i) : Yes.) 

Yes. 
And (c) had Sir J. P. Bell or Bell and Sons 
advanced to the persons selecting the said lands 
for the purpose of making the necessary improve- 
ments thereon sums amounting to 10s. an acre for 
which no security was held by Sir J. P. Bell or 
Bell and Sons ? — (Answer (r) : Yes, 10s. per acre, 
more or less.) 

Yes, 10s. per acre, more or less. 

And {d) had the Darling Downs and Western 

Land Company, Limited, since the time of making 

the lastmentioned advances, purchased and become 

the owners of Jimbour estate F — (Answer {d) : Yes.) 

Yes. 

11. (a) Were thft 12,778 acres and the said 
3,049 acres so situated as not to be capable of 
being used as one property otherwise than as part 
of Jimbour estate ? — (Answer (a) : No.) 

No. 
And {h) did the defendants, the local directors, 
know that the said lands were so situated? 
— (Answer (b) : No.) 
No. 
And (c) was the defendant Grimley or was he 
not purchasing the said lands for the purpose of 
using the same or as an investment for his own 
benefit, but had he applied for the said advance^ 
to enable him to purchase the same ? — (Answer (c) . 
Yes ; for his own benefit.) 

No ; be was acquiring them for Bell and Sons* 

and had applied for the advances for that 

purpose. 

And (a) was he purchasing the same solely for 

the purpose of securing to the estate of Sir J. P. 

Bell, or Bell and Sons, the repayment of all sums 

advanced to the selectors of the said lands and of 

securing the said lands to the Darling Downs and 

Western Land Company, Limited, if at any time 

that company should desire to purchase the same 

from the defendant Grimley at the cost price 

thereof P — (Answer (rf) : No.) 



He was purchasing for Bell and Sons to secure 
the repayment of Bell's advance of £9,870, 
and for th^fidler benefit of Bell and Sons. 
If so (e) did the defendants, the local directors, 
know the circumstances lastmentioned in (c) and 
(d) or either of them ?— (Answer {e) : Not a^eed ) 
Yes. 
11. (a) Is it a fact that the said lands in para- 
graphs 9 and 10, and the 12,778 acres in paragraph 
11 of the statement of claim mentioned, were not 
applied for by way of conditional purchase by the 
persons applying for the same respectively for the 
bond fide use or occupation or benefit of the said 
applicants or any of them in their or any or either 
of their own proper persons, but as servants or 
agents of or as trustees for the said Sir Joshua 
Peter Bell or as servants or agents of or as trustees 
for the said firm of Bell and Sons ?—( Answer: 
Not agreed.) 

It is a fact, and thejr were " dummies " — and 

acting in violation of the Act of 1876 

(Crown Lands Alienation Act). 

11. (b) Had the said persons so selecting the 

said lands as aforesaid entered into aerreements 

express or implied to permit the said Sir Joshua 

Peter Bell or the said firm of Bell and Sons to 

acquire the said lands by purchase P — (Answer : 

Not agreed to.) 

They had to permit Bell and Sons to acquire. 
11. (c) Had the said persons so selecting the 
said lands as aforesaid entered into agreements 
express or implied to transfer the same to the said 
Sir Joshua Peter Bell or to the said firm of 
Bell and Sons or to permit the said Sir Joshua 
Peter Bell or the said firm of Bell and Sons to 
otherwise acquire the said lands? — (Answer: Not 
agreed to.) 

They had to permit Bell and Sons to acquire. 
11. (d) Is it a fact that after the death of Sir 
Joshua Peter Bell, which took place in the month 
of December, 1881, the said several persons 
selecting the said lands did not use or occupy the 
same bond fide for their or either of their own use 
or occupation or benefit, \?ut as the servants or 
agents of or as trustees for the said Samuel 
Grimley, or as servants or agents of or as trustees 
for the said firm of Bell and Sons and each and 
every of the said persons were in respect of the 
said lands selected by them the servants or agents 
of or trustees for the said Samuel Grimley or the 
servants or agents of or trustees for the said firm 
of Bell and Sons P — (Answer : Not agreed.) 

They did not use or occupy the lands bondjide 

for their own benefit, but were servants 

or agents for Bell and Sons through 

Grimley, and were acting in violation of 

**The Crown Lands Alienation Act of 

1876." ^ 

11. (e) Is it a fact that after the death of the 

said Sir Joshua Peter Bell, as aforesaid, the said 

several persons selecting the said lands had entered 

into agreements, express or implied, to permit the 

said Samuel Grimley or the said firm of Bell and 

Sons to acquire such lands by purchase? — (Answer: 

Yes, Grimlev ; but no satisfactory evidence as todate, 

whether before or after issue of title by the Crown.) 

Yes ; Grimley for Bell and Sons, or Bell and 

Sons through Grimley. 
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11. (f) Is it true that after the death of the said 
Sir Joshua Peter Bell, as aforesaid, the said several 
persons selecting the said lands had entered into 
agreements, erpress or implied to transfer the said 
liuids to the said Samuel Grimley or to the said 
firm of Bell and Sons, or to permit the said 
Samuel Grimley or the said firm of Bell and Sons 
to othermse acquire the said lands? — (Answer: 
No, as in answer 11 (r).) 

Tes ; to Grimley for Bell and Sons, or Bell 
and Sons through Grimley. 

11. (o) Is it true that the said 12,778 acres of 
land in paragraphs 9, 10, and 11 (of the statement 
of claim hereof) were at the time in the said para- 
f^phs respectively mentioned comprised in con. 
ditional selections under the provisions of the Act 
aforesaid, in respect of which the condition of 
occupation had not heen fulfilled in accordance 
with the provisions of the said Act, and in respect 
of which no deeds of grant for an estate in fee 
simple had been issued by the Crown P — (Answer : 
Yes, as regards paragraphs 9 and 10 only.) 
It is true. 

11. (h) Did the defendants or any and which of 
them know the circumstances mentioned in the 
immediately preceding questions 11 (▲), 11 (b), 11 
(c), 11 (d), 11 (b), 11 (f), 11 (o), or those mentioned 
in any and which of the said questions, before and 
at the times the loans on the salmon-coloured 
selections were made to Grimley ? — (Answer : 
Yes, 11 (e), and, except Hart, 11 (o).) 
They did know. 

11. (i) Did the plaintiff company with full 
knowledge of tho said circumstances acquiesce. — 
(Answer : No answer.) 

No. 

12. (a) Were the said advances at the rate of 
£1 lOs. per acre equal to and in some cases greater 
than the total amount paid by the defendant 
Grimley to the several vendors of the said land as 
to purchase money thereof P — (Answer (a) : Yes.) 

Yes. 
And (5) did the defendants know this? — (Answer 
(b) : Yes.) 
Yes. 
And (c) did the defendants, the local directors, 
make these advances to enable the defendant 
Grimley to make such payments P — (Answer (c) : 
Yes.) 
Yes. 

13. (a) Have the said lands ever been used by 
the said defendant Grimley ? — (Answer (a) : No 
personal occupation.) 

No; except by letting them to the Darling 
Downs and Western Land Company. 
And {h) have the said lands ever since the 
purchase by the defendant Grimley been used by 
the Darling Downs and Western Land Company, 
Limited, as part of the estate or station of Jim- 
hour P— (Answer (b) : No.) 

No ; except in the short period of letting. 
And (r) had the said company erected fences so 
as to enclose part of the said land for their con- 
venience with other parts of the said estate P — 
(Answer (c) : Yes ; in pursuance of contemplated 
exchange.) 
Yea. 



And (d) has the said company ever paid any 
rent for the said lands other than for a portion 
thereof for and in the year 1885, and then at the 
rate of fid, an acre only ?— (Answer ((£) : No.) 
No. 
16. (a) Were the said advances or cither of them 
made bond fide for the benefit of the plaintiffs or 
made in the interest and for the benefit of the 
estate of Sir J. P. Bell or Bell and Sons ? — (Answer 
(a) : Yes ; for bond fide benefit of the plaintiffs.) 
No ; in the interest of Bell and Sons through 
Grimley. 
Or (b) for the benefit of the Darlino: Downs and 
Western Land Company, Limited ? — (Answer (6) : 
No.) 

No evidence of it ; no. 

16. (a) Were the said lands a grossly, or, if at 
all, to what extent, an insufficient security, apart 
from the question of dummying or illegality, for 
for the said advances or either of them? — (AnsweE 
(a) : No.) 

They were altogether insufficient on the ground 

of dummying. They were worthless to 

the plaintifE company, being illegally 

gotten. 

And (6) did the defendants, the local directors, 

know, or ought they to have known, or could they 

with the exercise of reasonable care have known 

the insufficiency of such security? — (Answer (6) : 

No.) 

They knew, and anyone with reasonable care 
could have known from the sources of 
knowledge in the possession of the local 
directors. 
And (c) did they exercise reasonable care in 
making the said advances or either of them apart 
from tne question of dummying or illegality P — 
(Answer (c) : Yes.) 
No. 

And (d) did they procure any valuation to be 
made of the said lands ? — (Answer {d) : Local 
board valued.) 

Not an independent valuation ; the local 
directors valued. 
And {e) did they with full knowledge of the facts 
aforesaid and without anv inquiry as to the real 
value of the said lands lend the plaintiff^s money on 
the security thereof without obtaining any security 
for the said money from the person for whose 
benefit the said lands were to be purchased with 
the plaintiffs said money ?—( Answer (e) : No.) 
Yes. 

17. (a) Did the defendants, the local directors, 
on the 25th day of January, 188.3, authorise a loan 
to the defendant Grimley from the funds of the 
plaintiffs of £7,000 at 9 per cent, per annum ? — 
(Answer (a) : 25th January ; Y'es.) 

Yes. 
And (5) was the said sum so advanced to Grimley 
on the security of a mortgage of 3,144 acres of land 
situated in the Bunya l^ountains, near Dalby, and 
certain sawmill plant ? — (Answer (b) : Yes.) 

Yes. 
And (c) was £4,500 of the said sum of £7,000 
shortly afterwards advanced on the security of 
the said land, and the balance of the £7,000 as th 
said mill was erected? — (Answer (c) : Yes.) 

Yes. 



17. (a) Is it true the said 3,144 acres of land in 
paragraph 19 of the statement of claim mentioned 
were at the times in the said para^aph mentioned 
comprised in a conditional selection under the 
provisions of the Act aforesaid in respect of which 
the condition of occupation had not been fulfilled 
in accordance with the provisions of the said Act, 
or in respect of which no deeds of grant for an 
estate in fee-simple had been issued by the Crown P 
—(Answer: Yes.) 

Yes. 
17. (b) Did the defendants know the circum- 
stances last mentioned or any of them and which 
before or at the time aU the loans were made to 
Grimley ? — (Answer : Yes, except Hart.) 

Yes. 

17. (c) Did the plaintiff company with full 
knowledge acquiesce? — (Answer: Yes; all material 
information sent to head office in usual course.) 

No. 

18. (a) Did the defendants, the local directors, 
inform the plaintiff's London board that they the 
said local directors had authorised the loan of 
£7,000, that the said land was valued at £2 per 
acreP — (Answer (a) : Loan advised. As to value, no.) 

The loan was advised ; but as to value, no. 
And (6) was such value put upon the said land' 
by defendant Grimley ?—( Answer (i) : No.) 
No. 
And (c) did the defendants, the local directors, 
themselves procure a valuation of the said land P — 
(Answer (c) : Local board valued.) 
The local directors valued. 
And (d) had the same then been recently pur- 
chased by the defendant Grimley for less than 
£7,000 P (Answer {d) : Yes.) 
Yes. 
And (0) was the defendant Grimley a man of 
small means and with no experience in the business 
of a sawmill proprietor P — (Answer (e) : Yes, com- 
paratively so.) 

Yes ; for such an enterprise, if andertaken 
with his own means. 
And (/) did the defendants, the local directors, 
well know the facts aforesaid that the defendant 
Grimley was secretary to the Darling Downs and 
Western Land Company, Limited. — (Answer (/) : 
Yes.) 
Yes. 
And (g) did the^ inform the plaintifE*s London 
Board of the said facts P — (Answer (g) : Not 
agreed.) 
No. 

19. Did the defendants, the local directors, on or 
about the 30th August, 1883, grant a further 
advance to the defendant Grimley of £2,200 at 
£10 per Cent, per annum, out of the plaintiff's 
funds without any further security than the said 
last-mentioned land and mill plant P — (Answer : 
Yes ; and securities already held.) 

Yes ; except that all the securities were to be 
collateral. 

20. (a) Was the defendant Grimley, at or before 
the time of making the two last-mentioned advances 
largelv and, if at all, to what extent indebted to 
the Queensland National Bank P— (Answer (a) : 
Yes, about £6,000.) 

Yes, about £6,000. 






And (h) did he require a large or any and, if any, 
what part of the said advances in order that ne 
might apply the same, and with the intention of 
applying the same in payment or part payment of 
bis said indebtedness ? — (Answer {b) : Yes, about 
£6,000.) 

Yes, about £6,000. 

And (c) did the defendants, the local directors, 
well know that fact P—( Answer (c) : Yes.) 
Yes. 

And (d) did the defendant Grimlev, with the 
knowledge and approbation of the de^ndants, the 
local directors, so apply the said advances of 
£7,083 18s. 8d. or any part thereof P— (Answer (rf) : 
No answer.) 

I believe so. 

21. (a) Did the defendants, the local directors, 
in the month of October, 1883, grant to the 
defendant Grimley out of the funds ot the plaintiffs 
a further loan of £5,500 P— (Answer (a) : Yes.) 

Yes. 
And (5) if so, was such loan granted for ike 
alle&^ed purpose of paying for 3,626 acres of land 
adjoining the property then used by him as a mill P 
— (Answer (6) : Yes.) 
Yes. 
And (r) was the said loan made upon the setmritj 
of the said 3,626 acres P — (Answer (c) : Yes.) 
Yes. 

22. (a) Did the defendants, the local directors, 
exercise reasonable care in making the said three 
last-mentioned advances ; if not in all^ in making 
which did they fail to exercise reasonable care ?— 
(Answer (a) : Yes ; all reasonable care.) 

No ; in respect of the security of the several 

conditional selections they failed. 

And (b) did they verify the statements made by 

defendant Grimley as to the value of the lands to 

be given as security P — (Answer {b) : Local board 

acquainted with value.) 

No ; they acted on their own real or supposed 
knowledge. 
And {c) did they grant the said loans, or any of 
them, and if any which for the benefit of the 

i)laintifis or partly for the benefit of the Queens- 
and National Bank P— (Answer (c) : For benefit of 
plaintiffs.) 

To relieve the bank. 
And {d) was the defendant Grimley then laigely, 
and if at all to what amount indebted to the said 
bank P— (Answer (d) : Yes.) 

Yes ; no very distinct evidence about the 
amount. 

23. (a) Were or are the securities given by the 
defendant Grimlev to the plaintiffs in respect of 
any of the said tnree loans, and which if any of 
the said three loans, grossly or at all insufficient, 
and if at all to what extent insufficient apart from 
the question of dummying or illegality p— (Answer: 

No, none.) ^ 

They are insufficient— worthless to the plaintiff 
company — so far as the dummied selec- 
tions are included. 
And (b) did the defendants, the local directors, 
know this fact, or ought they to have known it, or 
would they have discovered it had they talcen 
reasonable care ? — (Answer (i) : No.) 
They knew. 



24 Did the defendants, the local directors, on 
the 28Dd June, 1685, authorise and make a further 
adrance out of the money of the plaintifFs to the 
defendant Grimley of £4,340 IDs. 8d. wiihont any 
farther security than the land, machinery, and 
plant then held as security for the said three loans P 
— (Adswct: Yes.) 
Yes. 

26. (a) Was the said advance of £4,340 lOs. 8d. 
so authorised and made by the defendants, the 
local directors, carelessly and negligently and with 
the full knowledge that the defendant Grimley was 
itt default in respect of all previous advances made 
by the plaintiffs to him, and had paid no interest 
in respect of the said sums of £7,000, £2,200, and 
£5,500 ? — (Answer (a) : Notcarelessly or negligently, 
but with knowledge of Grimley 's position.) 

It was. 
And {b) was the defendant Grimley in fact in 
default in respect of the said advances and in- 
terest P— (Answer (b) : Yes.) 

Yes. 

26. (a) Was the said advance of £4,340 10s. 
made by the defendants, the local directors, bond 
fide for the benefit of the plaintiffs ?— (Ajiswer (a) : 
Yes.) 

No. 
{b) Was it made to enable the defendant Grimley 
to pay the same to the Queensland N ational Bank P 
— (Answer (b) : No answer.) 
Yes. 
And (c) did he forthwith or at all pay the same 
to the said bank P— (Answer (r) : Yes.) 
Yes. 
And (</) if so, was such payment made by him 
with the knowledge and approbation of the defen- 
dants, the local directors ?— (Answer (rf) : Not 
answered.) 
Yes. 

27. (a) Did the defendants, the local directors, 
at the time of making the last-mentioned advance 
know that the defendant Grimley was largely or at 
all indebted to other persons than the plaintiffs P 
—(Answer (a) : Yes.) 

Yes. 
And (b) that the security given to the plaintiffs was 
insufBcient to secure the repayment ot the money 
then already advanced thereon exclusive of the 
said £4,340 lOs. 8d., or any part thereof, apart from 
any question of dummying or illegality? — (Answer 
{b) : Ifo.) 

Yes. 
Or (c) with the exercise of reasonable care might 
the defendants, the local directors, have known 
such last-mentioned fact ?-— (Answer (c) : No 
answer.) 

They could. 

28. Did the defendants, the local director.**, on 
the 12th February^ 1886, advance from the funds 
of the plaintiff company to the defendant Grimley 
a farther sum of £1,<J00?— (Answer : Yes.) 

Yes. 

29. (a) Was the said sum of £1,000 advanced 
bond fide fbr the benefit of the plaintiffs or for the 
benefit o£ the said Queensland National Bank, 
and in. order that it might be paid by the defen- 
dant Grimley to the said hank in part discharge of 



a debt due by him to the said baak« and was it in 
fact so paid?-'(An8wer (a): Yes, bond fide in. 
interests of plaintiffs.) 

Not for the benefit of the plainliff company ; 
as to payment to the bank, yes. 
And {b) if so, was it paid with the knowledge 
and approbation of the defendants, the local direc- 
tors?— (Answer (b): No answer.) 
Yes. 
And (r) did the defendants, the local directors, 
exercise reasonable care in advancing the said sum, 
and did they know that tEe securitv upon which 
the said sum was advanced was grossly in sufficient P 
—(Answer (c) : Exercised reasonable care.) 

So far as the dummied lands are ooncerned, no 
reasonable care ; and as to insufficiency in 
that respect, yes. 
And (d) that at the time of the said advance the 
defendant Grimley was unable to meet his engM^e- 
menta and pay his debts as they became due r-— 
(Answer (d) : No answer.) 
Yes. 
And (e) ought the defendants, the local directorf, 
to and with exercise of reasonable care could- they 
and would they have known the two last-mentioned 
facts or either of them P — (Answer (e) : No 
answer.) 
Yes. 

30. (a) Did the defendants, the local directors, 
in January, 1887, authorise and grant a farther 
loan of £3,000 to the defendant Grimley P— (Answer 
(a) : Yes ; on recommendation of sub-committee.) 

Yes. 
And (b) if so, was' such loan authorised and 
mnted for the alleged purpose of enabling the 
defendant Grimley to pay off all liabilities then 
due by him and not fully secured other than his 
liability to the plaintiffs in respect of the varions 
sums of money hereinbefore mentioned and interest 
thereon P — (Answer (b) : Yes.) 

Yes. 
And (c) was such loan authorised and granted 
upon condition that the defendant Grimley should 
execute in favour of the plaintiffs, as security 
therefor, a second mortgage over certain land of 
the defendant Grimley in South Brisbane, then 
subject to a mortgage of £4,000 to the defendant 
Palmer as a trustee with another P — (Answer (c) : 
Yes.) 

Yes. 

31. (a) Did the defendants, the local directors, 
in the month of January, 1887, advance the said sum- 
of £3,000 to the defendant Grimley P— (Answer (a) : 
Yes.) 

Yes. 
And (b) did they- obtain a second mortgage over 
the said property m South Brisbane for £1,000 and 
further advances? — (Answer (b) : Yes.) 
Yes. 

32. (a) Did the defendants, the local directors, 
at the time they made the said advance of £3,000, 
know that the said sum was insufficient to pay the 
liabilities of the defendant Grimley to persons 
other than the plaintiffs and not fully secured P — 
(Answer (a) : Yes.) 

Yes. 
And (b) did they know that noiwithstandil' 
the said advance the defendant Grimley won 
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continue indebted to the Queensland National Bank 
and other persons in a larp^e amount P — (Answer (b): 
Yes,) 
Yes. 

33. (a) Were the defendants, the local directors, 
or any and which of them, guilty of gross negli- 
gence in making the said advance? — (Answer (a) : 
No.) 

Yes. 
And (6) did they or any and which of them omit 
to use reasonable care to protect the plain tifis from 
loss in making the. same ? — (Answer (b) : No.) 
No ; they had the sanction of Mr. Littleton. 
And (c) did they or any and which of them in 
making the same omit to considt* r the interest to 
the plaintiffs P^(Answer (c) : No.) 
Yes. 

34. (a) Did the defendants, the local directors, on 
14th December, 1887, consent to the release of the 
said mortgage for £1,000 and further advances on 
the payment of £1,000, and did they release the 
same P — (Answer (a) : Yes.) 

Yes. 
And (b) if so, was it so released in order to 
enable the defendant Grimley to execute a second 
mortgage over the said land in favour of defendant 
Palmer and another to secure £2,000 then lent to 
defendant Grimley, and upon an undertaking by 
defendant Grimley to execute a third mortgage of 
the said land in favour of theplaintifis P — (Answer 
{b) : In pursuance of his application.) 

No ; only what the local directors actually got. 

35. (a) Was the said release made by defenoants, 
the local directors, in the interests of the plaintiffs P 
— (Answer (a) : Yes.) 

Yes. 
Or (6) was it made to enable the defendant 
Grimley to raise the said sum of £2,000 on security 
of the said land, and was £1,000 only to go, and 
did £1,000 only go, to the plaintiffs in considera- 
tion of the saia release P — (Answer (b) : Yes.) 

Yes. 

36. (a) Was the said release made by the 
defendants, the local directors, negligently and 
without reasonable care P — (Answer (a) : No.) 

No. 
Ajid (6) were the plaintiffs thus deprived of a 
security of the value of £4,000, and upwards P — 
(Ajiswer (b) : No.) 
No. 
And (c) have the plaintiffs lost the benefit they 
would have derived from retaining the said 
security P — (Answer (r) : No answer.) 
No; not the £2,000. 

37. (a) Did the defendant Grimley, since the 
making of the said release, sell the equity of 
redemption therein for £2,0U0 or any other sum P 
— (Answer (a) : No ; but his trustees did.) 

No ; his trustees did. 
And {b) if so, did he receive the amount thereof 
and apply the same for his own benefit, or was the 
same applied for his own benefit? — (Answer (6) : No.) 

No. 

38. Did the defendants, the local directors, in 
March, 1888, make a further advance of £1,000 to 
the defendant Grimley without receiving any 
farther security P — (Answer : Yes.) 

Yes. 



39. (a) Was the said last-mentioned advance of 
£1,000 made by the defendants, the local directors, 
carelessly and negligently and without reasonable 
care P — (Answer (a) : No.) 

Yes. 
And (b) did they know that the only effect of 
the said advance was to increase by that sum 
and the interest thereon the amount of the 
plaintiffs' loss in respect of the dealings between 
the plaintiffs and the defendant (irimley ? — 
(Answer (i) : No.) 

Yes. 
Or {c) ought the defendants, the local directors, 
to, and would they if they had used reasonable 
care, have known the last-mentioned factP— 
(Answer (c) : No answer.) 

Yes. 

40. What part, if any, of the sums advanced by 
the plaintiffs to the defendant Grimley as alleged 
by the statement of claim has been repaid, and what 
sum, if any, has been paid to the plaintiffs in 
respect of interest on such advances ?-— (Answer : 
£1816s. 9d.; £484 5s.; £768 Is. Ud. ; £296 4s.; 
£1 19s. 6d. ; £1 19s. 6d. ; £2 Is. ; £601 16s. 7d. ; 
£701 Is. 4d. ; £99 17s. 6d. ; £964 5s. 8d. Of loan 
repaid, £1,000.) 

£181 5s. 9d.; £484 6s.; £768 la. lid.; 
£296 4s.; £119s.6d.; £119s.6d.; £2 Is.; 
£601 16s. 7d. ; £701 Is. 4d. ; £99 178. 6d.; 
£964 5s. 8d. £1,000 of loan repaid as 
abovementioned. 

41. Have the securities mentioned in the state- 
ment of claim always been grossly insufficient and 
inadequate to secure the advances made upon 
them, apart from the question of dummying or 
iUegalitjP — (Answer: No.) 

Yes; and particularly in respect of the 
dummiea lands, the salmon-coloured 
selections, and Moffatt's, by reason of the 
breach of the Act of 1876. 

42. Were the advances agreed by the local 
directors to be made with a view to tne ultimate 
acquisition of the lands by Grimley from the 
selectors, and by the plaintiff company as mort- 
gagees P— (Answer : Not agreed.) 

Yes ; or for Bell and Sons, through Grimley. 

43. Supposing the title to the lands to be liable 
to be affected by depreciation of value by proceed- 
ings for forfeiture, were the advances reckless or 
careless P — (Answer : Not agreed. Inreferences to 
answers as to advances made for the purpose of 
paying for lands, no advances were paid over until 
after completion of mortgages for their security.) 

They were, 

44. Did the defendants, the local directors, 
honestly believe at the times of making the 
respective advances that they were advancing on 
good and sufficient security? — (Answer: Yes.) 

No ; tliey knew the conditional selections were 
being dummied. 

45. Did they believe this apart from the question 
of "dummying" or illegality P — (Answer: Yes, 
certainly; yes.) 

I have no evidence that they excluded the 
illegality from their consideration (even 
if tney could) in determining the value of 
the security. 



Fob thb Depbndant Griiclbt. 

Issues arising under Grimlej's statement of 
defence not before specially dealt with : — 

1. Waa it in January, 1886, agreed between the 
defendant Grimley and H. S. Littleton on behalf of 
the plaintilEs that the rate of interest payable in 
respect of the various sums of money lent to the 
defendant Grimley by the plaintiffs should be 
reduced to 7 per cent, per annum P — (Answer : Yes, 
subject to account.) 

Yes. 

2. (dt) ECave the plaintiffs entered into possession 
and are they still in possession and receipt of the 
rents and profits of the lands comprised in the several 
mortgages in the statement of defence of the 
defendant Grimley mentioned?— (Answer (a): 
Yes.) 

Yes. 

And (h) have they also taken possession of, sold* 
and realised on the properties comprised in the 
several bills of sale in such statement of defence 
menlioned? — (Answer (b) : Yes.) 

Yes. 

And (c) have they never * accounted to the de- 
fendant Grimley for such rents, profits, and 
proceeds? — (Answer (c) : No). 

No. 

ISSTTES UNPBB DbFBNCB OF LoCAL DiBECTOBS. 

1. Prior to the incorporation of the plaintiff 
company, had arrangements been made by the 
promoters of the company that in ease the com- 

awas successfully floated two of the Queens- 
directors of the Queensland National Bank 
and that two of the London directors of the said 
bank should join the plaintiff company's board in 
Queensland and London, resnectively, to secure the 
full co-operation of the saia bank in the under- 
takings of the plaintiff company, and to enable the 
{)laintiff company to commence business with a 
arge connection already formed by the said bank 
in Queensland and under the experienced manage- 
ment of highly influential colonial directors Y — 
(Answer: Yes.) 

Yes. 

2. In pursuance of such arrangement by the 
original articles of association of the plaintifl' com- 

Sny, were the defendants Drury, Mcllwraith, and 
art duly appointed three of the first directors 
of the plaintiff company in Queensland, and 
Jacob Levi Montefiore and Archibald Bcardmore 
Buchanan respectively directors of the Queens- 
land National Bank in London duly appointed two 
of the first directors of the plaintiff company in 
London? — (Answer: Yes.) 

Yes. 

3. In further pursuance of such arrangements 
and of certain provisions in that behalf in the said 
articles of association contained by deed poll dated 
August 13, 1878, and duly given under the seal of 
the plaintiff company, were certain powers and 
authorities conferred upon the defendants Drury, 
Mcllwraith, and Hart as such directors, and was 
the plaintiff company on or about the 17th day of 



I December, 1878, registered in Queensland under 
j the Foreign Companies Act of 1867? — (Answer: 
I Yes.)^ 
Yes. 

4. (a) Was the defendant Palmer duly appointed 
a director of the plaintiff company in Queensland 
• on or about tho 22nd day of January, 1881 P — 
, (Answer (a) : Yes.) 
I Yes. 

And (6) did the defendants other than Grimley 
' continue to hold their appointments as sucn 
directors of the plaintiff company from the datds 
of their respective appointments until September, 
1888?— (Answer (b) : Yes.) 
Yes. 
And (f) have they, since the formation of the 
plaintiff company, during all the times in the state- 
ment of claim mentioned, been large shareholdera 
therein ? — (Answer (e) : Yes ; more or less.) 
Yes ; more or less, up to a recent date. 

6. (a) Had the payment by the defendant 
Grimley to the several vendors of the 12,778 acres 
and 3,049 acres mentioned in the statement of 
claim been at aU times made ? — (Answer (a) : No 
answer.) 
Yes. 
And (b) had the purchase of the said lands been 
completed by him before any advances were made 
to him by the plaintiffs m respect thereof? — 
(Answer (h) : Yes.) 

Yes ; under arrangement or understanding 
with the bank and the local directors. 

6. (a) In or about the year 1884, in pursuance 
of an agreement between the defendant Grimley 
and the Darling Downs and Western Land Com- 
pany, Limited, were the sheep of the said company 
allowed to run for a short period upon certain of 
the lands last hereinbefore mentioned ? — (Answer 
(a) : Yes ; with Jimbour manager.) 

Yes ; with the manager of Jimbour.) 
And {b) was a rental in consideration thereof 
duly paid to the defendant Grimley by the said 
company ? — (Answer (b) : To plaintiffs.) 

Yes ; or credit given for it in account. 

7. (a) Were the advances or loans alleged in the 
statement of claim to have been applied for, 
authorised, granted, advanced, or made, as the 
case may be, so applied for, authorised, granted, 
advanced, or made? —(Answer (a) : As answered.) 

Yes ; by the local directors. 
And {h) was the release of the mortgage alleged 
in the statement of claim to have been consented 
to and made, so consented to and made to or by 
the plaintifi's board of directors for the time being 
in Queensland, as in the statement of defence 
(paragraphs 51, 52, 53, and 54) of the defendants 
other than Grimley alleged? — (Answer (b): 52, 
Yes ; and 54, All care exercised.) 

Yes. 

8. Did the plaintiffs and their London directors 
at all times, and with full knowledge of all 
material facts, approve of and acquiesce in the 
advances and dealings of the defendants other than 
Grimley (in their statement of defence called the 
said board) in relation to the advances and eac^ 
and every of them made by the plaintiffs to i' 



8 



dafendant Grimlej and otherwise in relation to 
the same ?—( Answer : We consider the London 
board was in possession of all material facts.) 

No; the London board were not aware of 
illegiUity of the selections, the salmon- 
colourea selections and Moffatt's. 

9. Did the plaintiff company know and acquiesce 
in the " dummying " or contravention of the Act of 
1876, if any? — (Answer: Not agreed; not agreed.) 

No. 

10. DidtheplaintiQ! company know and acquiesce 
in the inadequacy, if anv, of any of the securities, 
aad which of them ? — (Answer : No answer.) 

No. 



11. Did the plai&tiif oompanyknow andacquiesce 
in the failure to obtam the second mortgage for 
£3,000 ?— (Answer : No failure,) 

No ; there was no failure. 

12. Did the plaintiff company know andacqoiesce 
in any, and which, careless or reckless neglect of 
duty» if any, on the part of the defendants? — 
(Answer : Plaintiff company at all times supplied 
with full information— material.) 

No. 
With respect to this list and the general list^ the 
questions {generally, where the words " No answer" 
appear, it is so becauso no answer was needed. 



JUDGMENT. 



This action comes now to be decided so far as 
the judge of first instance is concerned in the 
disposal of it, on the final hearing of the issues of 
fact and law before him and on motions for judg- 
ment on behalf of the plaintiff company, and 
defendants, respectively, and on the defendant's 
demurrers to the case made on the amended state- 
n^ent of claim. I may as well dispose of the 
demurrers at once. 1 think the amended cluim 
raises good legal issues under the Crown Lands 
Alienation Act of 1876, entitling the plaintiff" com- 
pany to judgment on the greater part, almost the 
whole, of the case if proved. I therefore overrule 
the demurrers. The question of costs I reserve 
for further consideration, when the whole of the 
costs on all the issues, &c., must be considered and 
allowed by the court, and counsel must be pre- 
viously heard upon these important matters. 
Counsel for the plaintiff company moved for 
judgment as follows : — *' The plaintiff companjf is 
entitled to the following relief: 1. As against 
Gtimley. — An account should be taken of aU sums 
advanced to him Irom the 2nd November, 1882, and 
interest thereon from the respective dates of the 
advances at the rates mentioned in the respective 
securities up to judgment. 2. That an account 
mBj be taken of all moneys paid by the defendant 
Grindey to the plaintiffs and of all money received 
by the plaintiffs for or on his account. 3. That 
GFrimleymay be ordered to pay the balance found due 
on taking this account. 4 And costs in the action. 
That is all the relief I claim against Grimley. 
Against the defendants other than Mr. Grimley, 
— If the findings of the jury should not be follow ed, 
and the questions that are unanswered should 
be answered in the plaintiff's favour, then I ask 
for judgment against all those defendants in 
accordance with the relief claimed. If the judge 
answers questions 11a to 11h in favour o£ the 
plaintiff, and refuses to follow 11f and He, I ask 
tor judgment against all the defendants as follows : 
1. fielief as claimed in the statement of claim in 
respect of the following advances^^i.e., £15,972 10s. 
and interest, that is the first advance on the 
12,778 acres ; as to £3,19ii lOs. and interest— that 
is, the second advance of 5s. on the 12,778 acres, — 
possibly as to £4,673 lOs., and interest, some 



doubt (being the advance of £1 10s. an acre on the 
3,049 acres.) These were made on freehold lands 
but were connected with the illegal agreement, and 
the securities were collateral. The first trans- 
actions were illegal, and this was tainted with the 
original illegality. Oil the answers as they staid 
at present, as found by the jury, I submit 1 am di- 
titled to l^e same relief against all those defendaits 
(except Mr. Hart) — thatis, all qn the salmon-coloured 
selections. As to the mill loans — on the answers 
as they stand I submit I am entitled to judgment 
against all the defendants, except Mr. Hart, in 
respect of the £7,000 advance and interest, and the 
£2,200 advance. Those are in respect of the first 
two mill advances which were made or agreed to 
be made before the mill lands were made freehold, 
and while they were conditional selections. As to 
the further sums there is some doubt, because they 
were made after the mill lauds were freehold, and 
they stand in the same position as the advance of 
£4,573 10s. on the 3,049 acres of the salmon- 
coloured selections — t.e., the advance of £5,500, 
£4,340 10s. 8d., £3,000, unpaid on the South 
Brisbane transaction, and the last £1,000. As to the 
costs against the defendants other than Grimley, 
that is a matter for further consideration." Mr. 
Woolcock, for the plaintiff company, asked for 
judgment for further claims, which he contended 
were tainted with, the original illegality. 
Defendants' counsel moved on the findings 
for judgment? for the defendaAta, other than 
Grimley, with costs, the costs to be for furth^ 
consideration. Counsel for defendant Grimley was 
willing to allow judgment to go as offered 
at the opening of the case — that is, iudgment 
for an account, but submitted that if tne trans- 
actions with the local directors were illegal and 
void, then on the authorities there must be judg- 
ment for the defendant, and in either form of 
judgment that the defendant Grimley should have 
all hia costs of the action. The nature of the 
relief claimed appears from the amended statement 
of claim and other pleadings on which I found my 
judgment. This is what before our Judicature Aet 
of 1875 would have been called a suit in equity. 
The trial in all these cases is before the judge 
alone, but the judge may allow tiie trial of the 



vhoiB or any of tlieiasuM befon a jury. Thia 
action was entered for trial br the judge, tben the 
defendants entered it for trial by the judge with a 
jnij, when a sununons was taken out by the 
plsintiff company for trial by the iudge alone, and 
OD that summons the judge aUowea a trial before a 
ji)ry> but reserred the authority of the judge to 
tiy it alone. That reservation appears in the 
Older of the Chief Justice of the 16th October, 
1891, as follows : "And I do further order (reserr- 
ing letkve to myself to discharge such jury and to 
try the said actions or either of them without a 
jory, if at such trial I should see fit so to do) 
that each of such actions be tried before a 
special jury of four, and that," Ac. The jury 
distLffxea, and I discharged them. It was, on the 
application. for a juzr, represented to the judge, as 
the trial has prored, that an immense array of 
documents and the transactions of years must be 
iuTestigated, that the expense of the trial before a 
jury would be enormous, the result doubtful for 
reasons connected with the financial and business 
circumstances of the colony, and that the issues 
would be, bv reason of their number and difficulty 
with mixed legal and equitable considerations, 
beyond the grasp of the jurors. Many thousands 
of pounds haTe been spent on the trial alone before 
the jury, and if a renewal of the contest in that 
form is to be permitted, the cost will be utterly 
ruinous, ajad the result not one whit more certain 
or final, in. mj opinion, looking to natural local 
influences and circumstances. And so the process 
would probably be repeated before successive 
juries. It is hardly possible^ to contemplate such 
a condition of the action without a feeling of. 
despair. It is contended that the judge alone 
has now no power to dispose of the action 
by giving judgment on the eyidence taken on 
the trial. I know of no authority — none has 
been cited— which declares that where the judge 
has fall power to try the suit or action alone in 
equity, or to direct the whole or any issues to be 
tned by a. jury, he may not, in making the order 
for trial, reserve his own authority in tne event of 
the jury failing to determine the issues. I think I 
have that power, where the jury have failed to 
find the vital issues, on which, in my opinion, the 
final judgment in the action depends, and more 
especially where, in iny opinion, there is no reason- 
able expectation of octter results from a trial 
before another jury. The jury have not only not 
agreed on matters which seem to me to be proved, 
hut they have given inconsistent and irreconcilable 
answers on the amendments. Sepeatedly during 
the trial I stated that I was conducting the inquiry 
so that, should the jury fail to agree, I would 
dispose of the case myself, and that it could then 
go from me to the Courts of Appeal without 
the necessity for taking the evidence again or 
for a new trial, because all the facts to enable 
the courfe to come to a decision would have been 
elicited, I think there is no doubt that is so ; 
no new or additional evidence is expected. 
My offers, to- give time .or to issue commis- 
sions to take evidence have not been accepted, 
and 1 think the court is in possession of all 
that is needed for a decision. Can it bo con- 
tendfid that a deleg^tipii of issuea to. a jury is final 



and oonclnsive of the judge's authority to try P If 
not, how many failures before juries must occur 
before he can resume his jurisdiction to try P If 
the direction to try before a jury is conclusive of 
the -judge's authority, and no sufficient finding 
can be obtained from a jury, is the authority of 
the court gone P I think not, and that the cases 
show that the judge may exercise his original 
authority and hear the case, and give judgment, 
and that that is certainly so where he nas made 
reservations. The law is concisely stated by Brett 
(L.J.) in ex parte Morgan, in re Simpson, 2 Ch.D. 
72, at p. 97, where he says : " If an issue has 
been properly direcfed upon a sufficient con- 
troversy of fact (as observed by Turner, L.J., in 
Morrison v, Barrow, 1 De G., F. and J. 633), 
and a iury has found upon it, and there has been 
a conflict of evidence upon it, and no leave has 
been reserved, neither the first court nor the Court 
of Appeal can make an order or decree inconsistent 
with tixo findings of the jury, though satisfied that 
there was a misdirection which caused the mis- 
carriage, or that the verdict was against the 
weight of evidence." In not one of the cases 
cited for the defendants was any reservation made 
by the judge. Now, in this case all the essential 
reservalions were made by me on granting the 
conditional order for a jury, again snortly after 
the opening of the case, also by statements during 
the trial, and by the formal reservations appearing 
on my notes. Moreover, the court is UDt obliged 
to enter judj^ment on findings which are contrary 
to its conscience (per the Xord Chancellor in 
Morrison v. Barrow), and I would add insufficient 
for final judgment on the disputed matters 
between the parties. I shall therefore give judg- 
ment on the evidence which has been taken, in- 
eluding the evidence on commission, entirely before 
me. Jn doing so I act upon my general authority 
as the judge to whom the cause is assigned, on the 
order of 16th October, 1891, and on the reserva- 
tions made during the trial. By doing so I believe 
I consult the best interests of the parties, help to 
assuage a terrible outflow of money from the 
coffers of the suitors, and having kept the action 
in such position that any error may be corrected 
in either of the Appeal Courts, final justice may be 
done, the very ri^t being determined between the 
parties. My decision is based on the whole of the 
evidence, but more especially on the evidence 
of the defendants Grimley, Mcllwraith, Drury, 
Palmer, and Hart, and of Mr. Morehead and Mr. 
Graham Lloyd Hart, and on the documentary evi- 
dence, so far as it is legaUy applicable to the case 
of each defendant. The action is based on the 
claim against Grimley for repayment of the loans 
made to him out of the funds of the plaintiff com- 
pany by the other defendants, the local directors 
m Queensland, and on the claims against the 
other defendants, as local directors, for breaches 
of duty or fraud, in making the advances to 
the other defendant Grimley. The transactions 
impeached are: 1st. The loans to Grimley on 
what are called the salmon-coloured selections, 
some 12,778 acres, in several conditional selections, 
which it is alleged he was, with the knowledge of 
the other defendants, by the use of the plaintilT 
company's funds, acquiring by means of dummy 
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selectors for Bell and Sons, or Joshua Peter Bell, 
or for liim.scir, with some ultimate advantage to 
the Bells, but in any event in contravention of the 
provisions of the Crown Lands Alienation Act of 
1876, and particularly of the 2lHt section of that 
statute, ^nd. The loans to Grimley on certain 
other conditional selections, containing 3,144 acres, 
called the " Mill lands," which, it is alleged, he 
was, with the knowledge of the defendants, and 
directly or indirectly by the use of the plaintiff 
company's funds, acquiring through Moffatt for 
Bell and Sons, or Joshua Peter Be IT, or for himself, 
with some ultimate advantage to the Bells, but in 
any event in contravention of the provisions of 
" The Crown Lands AUenationAet of 1876," and par- 
ticularly of the 21st section of that statute. 3rd. In 
respect of the omission to take from the defendant 
Grimley a second mortgage for £2,000 on his South 
Brisbane property. 4th. As to the advance of 
£1,000 to purchase bullocks for the mill business. 
6th. As to an advance of £1,000 to obtain indulg- 
ence or time for Grimley from his creditors — 
other than the plaintiff company. Upon the third 
and fourth claims I think tne plaintiff company is 
not entitled to relief against the defendants other 
than Grimley. It seems to me, after most careful 
and anxious consideration of the evidence, that 
they carried out the original arrangement wiih 
Grimley as to the South Brisbane property, and 
that the purchase money of the bullocks has been 
repaid out of the security provided for it. In 
respect of the £l,000 advance for time from 
Grimley's creditors, it must follow my judgment 
on the selections looking at his then already deep 
indebtedDcss to the plaintiff company, that he was 
insolvent in fact, and that the defendants took no 
further or better security. The strength of the 
plaintiff company's claim for equitable relief 
must rest upon the view I take of the trans- 
actions included in the first and second claims above 
stated. With regard to these conditional selec- 
tions — the " salmon-coloured " and Moffatt's 
portion of the mill lands— the defendant's counsel 
nave urged upon me that if I decide that Bell's 
and Grimley's or Grimley's action was illegal, I 
will disturb a great number of titles acquired by 
similar illegal means. I have no evidence before 
me that any such titles exist., and if they do the 
Crown or the legislature must deal with them. If 
they are in the hands of innocent purchasers for 
value from the original illegal holders, although 
the Crown might have a legal claim to enforce for- 
feiture, nothing but paramount public policy would 
probably constrain tne Executive authority to dis- 
regard tne equitable doctrine in favour of the title 
of an innocent purchaser for value without notice. 
I think the defendants by their conduct placed the 
plaintiff company outside the pale of innocent pur- 
chasers for value without notice. As to forfeiture by 
the Crown against selectors, ^eat or small, who haTe 
by inevilable accident, oversight, misfortune.or other 
cause not involving deliberate fraud, failed to fulfil 
statutory conditions, I think there is not the least 
danger of any officious or unjust disturbance by 
the Crown Law Officers. I have no evidence that 
there are any persons outside this case holding land 
under any oi the conditions named. If there are, 
they are not before me. If the lands in this case 



were acquired by evasion or fraud, then it is no 
answer to say that other lands have been got from 
the Crown by similar reprehensible practices. It 
is contended, too. that the plaintiff company should 
litigate the titles with the Crown either originally 
or by including the Attorney-General as a party. 
I do not think on the authorities that that is 
required of them in respect of transactions which 
are absolutely void. Then it is said there may be 
waiver by the Crown. If so, let the defendants 
show it, the issue is on them, and let them 
show further that such waiver would bind 
the plaintiff company as between them and the 
defendants. I have no evidence of it, and 
it has not been even alleged that it exists. 
The authorities and our Act of 1876, I think, 
show that it is not necessary for the plaintiff 
company to litigate with the Crown. [See 
section 21 of the Act and Tooth v. Power, and 
other cases hereafter cited.] And if the presence 
of the Attorney-General were required the objec- 
tion for want of parties comes probably too late in 
the day. Nor is it incumbent on the plaintiff 
company to apply to the Crown to affirm illegally 
acquired titles to lands or titles that never could 
be acquired by the means' that were used to get 
them. It has been also urged on me that the 
plaintiff company having had an opportunity of 
proving their case before a jury, and having failed, 
I should disregard the amended issues, give 
judgment for the defendants on the pleadings as 
originally framed, and leave the parties to 
litigate the other issues in another action. 
I cannot take that view of my duty, even 
if I had power to act on such a sugges- 
tion. The waste of money alone would make 
such a course intolerable. I have mentioned 
these various matters to get them out of the 
wa^ before dealing with the pith of the case, 
which is the claim of the plaintiff company 
for relief from the " dummied " — that is, illegally 
acquired — lands now necessarily in their hands, 
ana in respect of which it has been suggested the 
Crown may have some claim against them for 
trespass, intrusion, or waste. It is not neoessary 
for me to give any opinion on that — it would not 
relieve the defendants if they are otherwise liable 
— perhaps it might increase their burden if they 
are liable to relieve the plaintiff company. As 
already stated, I have considered all the evidence, 
and taking the issues as they went to the 
jury, and drawing my own independent con- 
clusions, I have written answers to them. The 
questions and answers, with other findings 
herein, must be taken to be the conclusions of 
fact by the judge in the cause. The issues and 
answers are an appendix to my judgment, and 
are to be read as a part of it. I need not read 
them now. The parties can have copies from 
Tdj associate. It appears to me from tiie 
evidence that Grimley, oefore Sir Joshua P. Bell's 
death, was working out the salmon-coloured 
selections for Bell and Sons by means of several 
selectors — not bond Jid&'selecion under the Act of 
1876, but nominal or " dummy" selectors, /br whom 
they found rations, and to whom tkey paid wages. 
That those seleqtors performed the conditions of 
fencing and occupation not on their own behalf 
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bnt as the agents, or servants, or trustees for Bell 
and Sons, under an agreement express or implied 
to permit Bell and Sons to acquire the selections 
bj purchase. That in the lifetime of Sir Joshua 
Peter Bell, when negotiations respecting the lands 
to be included in the Darling Downs and Western 
Land Oompanj's estate were going on. Sir T. 
Mcllwraith knew that these salmon-coloured selec- 
tions were being dummied, and emphatically 
refused to have anything to do with them on behalf 
of the Darling Downs and Western Land Company. 
That Bell and Sons had at the time of the 
death of Sir Joshua P. Bell paid on account of 
the salmon-coloured selections a sum of £9,870, 
which the executors, the defendant Palmer and 
Mr. Morehead, knowing they could not legally 
recover it, did not sue K>r. That the defendants, 
McDwraith and Palmer, knew at the time of, or 
shortly after, Sir J. P. Bell's death, that these 
salmon-coloured selections were being dummied, 
or about to be dummied by Grimley. That after 
the death of Sir J. P. Bell, and whilst the loans 
were being advanced, all the defendants knew that 
the lands were being dummied and were illegal 
ac(}uisitions. That after Sir J. P. Bell's death 
Gnmley, wishing " to carry out Sir J. P. Bell's 
ideas," continued to dummy these lands. That 
right through the period of the loans and the 
jpndual acquisition of the lands, the defendants 
knew that Urimley was dummying, that the lands 
were not applied tor ** for the bona fide use, occupa- 
tion, and benefit of the selectors in their own proper 
persons," but as the agents, servants, or trustees of 
Grimley, for his own benefit, or for the benefit of 
Bell and Sons, with some ultimate advantage to 
himself from the lands or otherwise. But anyhow 
that the defendants knew that Grimley was work- 
ing out the lands through the selectors, and that 
they were all " dummies." It is enough in my 
view of the law to entitle the plaintiff company to 
relief if Grimley was obtainmg the selections by 
dummying by an evasion of or fraud upon the Act 
to the knowledge of the defendants whether he 
was obtaining them ior himself or for anyone else. 
That as to Moffatt's selections, the defendants 
knew also that Grimley was obtaining the titles and 
using the money of the plaintiff company from 
time to time advanced by them to him tor the 
purpose of helping Moffatt to obtain the Crown 
grants to be transferred to Grimley in violation of 
the proyisions of the Act (section 21). The mode 
of making the advances is described by Grimley, 
or may reasonably be inferred from his evidence ; 
the guarantee of J. Alex, Bell, one of the firm 
of Bell and Sons, for £3,000, was given to the 
Queensland National Bank upon a promise or 
understanding with the local directors of the 
plaintiff company — that is, of the defendants 
other than Grimley, through Grimley — that on 
the completion of the titles— or supposed titles 
— the plaintiff company should make the loans 
they had promised to cover the cost of the 
titles so acquired ; in fact, the Queensland 
National Bank was thus recouped for its advances 
on the salmon-coloured selections and on Moffatt's. 
We have only to look at the correspondence to see 
that Grimley was master and had complete control 
over the selectors and over Moffatt. ' Through 



his hands alone came the means of acquiring 
the selections. I think Grimley 's dummying 
and the defendant's knowledge are both clearly 
established on their own evidence. Moreover, 
I do not believe Grimley ever changed his inten- 
tion to recover the £9,870 for Bell and Sons, and to 
benefit his old masters, by acquiring the lands 
for them. I think his^allcged change of intention 
is imaginary, not his letter to Lady Bell, which was 
and is real. That letter clearly shows his method 
of dummying, and his motive for it. Grimley 
exercised acts of ownership over these lands, both 
the salmon-coloured and Moflatt's selection, from 
the time of Sir J. P. Bell's death till the lands 
passed as seciurities into the hands of the plaintiff 
company. He could not do these things lawfully 
on any honest procedure under the Act of 1876. 
The selectors having acquired the titles seemingly 
for him, but really for Bell and Sons, as far as 
they could do so disappeared. The same may be 
said of Mofiatt's selections. I have no doubt the 
defendants knew all these things. It is pretended 
that these two ventures, involving advances and 
an ultimate liability of over £66,000, were under- 
taken for his own benefit by Grimley, a clerk or 
accountant of Bell and Sons, whose salary has 
pever exceeded £600, and that in doing so he had, 
according to Mr. Drury's evidence, " cleverly got 
the benefit for himself of nearly £10,000" of the 
money of the men whose confidential servant he 
was, and has all along been. We have Grimley thus, 
as it is said, " carrying out Sir Joshua P. Bell's 
ideas " for his own benefit, entering without any 
apparent authority or transfer into the possession 
01 these properties and the control of the dummies, 
and into a complete usurpation, dealing with the 
representatives of Sir J. P. Bell and J. A. Bell 
(Palmer and Mcllwraith) in their other representa- 
tive character as local directors of the ])laintiff 
company for loans to secure these lands ultimately 
for himself. And they say they believe all this 
of Grimley ; that he was, in fact, working out 
these selections through the selectors for his 
own benefit, and not for Bell and Sons or Sir 
J. P. Bell's estate, or the Bell family. But 
they thought he might recoup the £9,870, or 
a portion of it. They would know that the 
transaction was illegal, even if Grimley was 
obtaining these selections fpr himself. And then 
we have them receiving the deeds from his hands, 
or permitting them to be deposited in the Queens- 
land National Bank as security for the temporary 
advances to Grimley on account of these selections 
and the mill businesR. The story is not credible 
that Grimley meant to appropriate all these 
valuable lands and timber, that he intended to 
take from the men, his old masters for 36 years, 
and least of all from the family of the maiL Joshua 
Peter Bell, of whom he thought " there was no one 
like him in all the world," the lands and possessions 
which the BeUs had desired for themselves. I do 
not believe this of Grimley. I believe he was 
•* true to his salt," and was, as he had always been, 
working on behalf of and for the benefit of the 
men whose devoted and faithful servant and friend 
he had always been, and by whom his services for 
near a lifetime have been and are still retained. 
His letter to Lady Bell (No. 279)^ and his letter to 
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Sir T. M'llwraith (Nos. 333 and 336. copy and 

original), written at an interyal of three years, and 
admitted against him (Grimlej) alone, tell, so far as 
Grimley is concerned, that there was no imagination 
in either, no change of intention to benefit himself 
and not his old employers, no speculation on his 
own account unless, perhaps, from the mill business. 
But aboTe all his demeanour in the witness-box 
testified the truth, no fairy tale of cleverly acquired 
wealth for himself either of £9,870 or lands, but 
the plain fact that he was dummying for BpU and 
Sons with the aid of the selectors and of Moffatt. 
It seems to me that what the defendant Mcll wraith 
refused to do for Sir J. P. Bell the defendants 
would not have done for Grimley if they had not 
known that Bell and Sons were behind him. It 
is remarkable that no ore from Bell and Sons, 
not eyen J. Alex. Bell, nor any one of the 
selectors, was called by the defendants to prove 
the boua fides of these transactions. So far as 
the Bells are concerned, the evidence of the 
illegality of their conduct is corroborated by the 
refusal of their representatives to sue for the 
selectors* promissory-notes for the £9,870, or 
whatever other amount the}' represent, on the 

§ round that they had no le^^al claim. All the 
efendants knew that to the extent of £9,870 the 
transactions with the selectors of the salmon- 
coloi>jed selections were illegal. At that point 
they began to lend to Grimley, and they knew that 
the taint of illegality ran through the whole sup- 
posed titles in the hands of these selectors, after- 
wards and notably through Grimley, who was 
making that expenditure through the selectors. 
The defendants knew at the very threshold of their 
dealings with Grimley that to the extent of £9,870 
the foundation of these transactions was rotten, 
and that the title \^as illegal thenceforth, every 
tittle of it tainted. The defendants possibly thought 
if they could once get behind the shelter of a cer- 
tificate and a grant they were safe. And now as 
to the law as it stood in 1876 under the Crown 
Lands Alienation Act of that year, and during the 
whole peiiod of making the advances on the salmon- 
coloured selections and on MofPatt's selections! 
" Tke Crcncn Lands A/ienation Act of 1876," in 
section 4, confers and limits the authority of 
the Governor in Council to alienate the public 
lands of the colony. It enacts in section 4 
as follows: "The Governor in Council may 
in the name of Her Majesty and under and 
subject to the provisions of this Act grant and 
alienate in fee-simple or for any less estate any 
waste lands of the Crown within the colony of 
Queensland. Every such grant or alienation shall 
be made in such form as shall from time to 
time be deemed expedient by the Governor in 
Council and being so made shall be valid and 
efiectual to convey to and vest in the person 
therein named the lands described in the deed or 
instrument of alienation fo^ such estate or interest 
as shall be set forth in such deed or instrument. 
Every such grant or alienation shall bo made 
subject to such reservations and conditit na as are 
authorised by the luws under which the right 
thereto ^hall have been aci^uired and subiect 
to no other reservations or conditions." The 
policy of " TAe Crown Lands MuiMtioft Act (f 



1876," and of similar Acts in the adjoining colonies, 
is to settle the people on the land, for that purpose 
to distribute the land by sale or otherwise amongst 
purchasers or lessees, and to limit the area that may 
De taken by each person with a view to prevention 
of land monopoly in the hands of a few possessors. 
Section 23 therefore enacts as follows : " The total 
area which may be selected or held by any one 
person at the same time under conditional purchase 
shall not be more than five thousand one nundred 
and twenty acres, nor shall the area of any land so 
selected be less than forty acres. Provided that 
the Governor in Council may by proclamation limit 
the area which may be selected or held under con- 
ditional purchase by any one person at the same 
time, within any district specified in the pro- 
clamation, to any area less than five thousand one 
hundred and twenty, but not less than six hundred 
and forty acres. If any conditional purchaser 
under this Act shall also be the holder of lands 
under conditional purchase under ' TkeCtvwn Lands 
Alienation Act q^ 1868,' the total area he may hold 
at any one time as a conditional selection under 
this Act shall not, together with the area he so 
holds under ' The (Jroton Lands Alienation Act of 
1868,' exceed the maximum area allowed under this 
Act to be held ae a conditional selection." And 
section 24 further enacts as follows : ** Subject 
to the provisions of the last preceding section, any 
person who is the holder under conditional pur- 
chase of land under the provisions of ' The Crown 
Leinds Alienation Act of 1S6S * or this Act, the area 
whereof is less than five thousand one hundred and 
twenty acres, may become the conditional pur- 
chaser of any adjoining vacant Crown land, the 
area whereof, together with tliat of the previous 
selection, does not exceed five thousand one 
hundred and twenty acres. Provided that the 
external boundaries of the two selections taken 
together be such as are allowed in- the case of 
ordinary selections. In the case laat aforesaid 
the two several selections so held by the same 
person shall, so long as they are both held by 
nim under conditional purchase, be deemed for 
the purpose of the condition of occupation here- 
inafter mentioned to be the same selection." 
And section 25 further enacts : "Any person 
who is the holder under the said * Crown Lands 
Alienation Act of 1S68 ' or this Act of a home- 
stead or of a conditional selection, and who 
shall have personally resided thereon for one 
year, may make one other selection by condi- 
tional purchase of any Crown lands open to 
conditional purchase. Provided that the maxi- 
mum area of land allowed to be held under 
conditional purchase be not exceeded." And 
section 26 further enacts : " Except as aforesaid or 
as hereinafter expressly provided no person shall 
at the same time hold more tban one parcel of land 
under conditional purchase." The salmon-coloured 
selections were situated within a homestead area, 
and were subject to the provisions of the Act applic- 
able to that class of land. Section 38 in respect 
of these enacts as follows : " Coontiy lands within 
homestead areas shall not be open to selection by 
conditional purcliasc except under and subject to 
the restrictions and provisions next hereinafter 
contaixijed, that is to say : 1. The maxiioiim area of 
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land tbit miy be ac(}nii«d by a&y per son by eon- 
ditioiud pnrobase in a homestead area shall 
be ooe thousand two hundred and eighty 
acres or such lesser area not being less than 
one hundred and twenty acres as may be declared 
by the Governor in Cooncil by proclamation. 
2. The condition of occupation shall be per- 
formed by the continuous and bmd fide resi- 
dence on the land of the lessee himself. Except 
as aforesaid all the provisions of this Act 
relating to the selection of land br conditional 
norchase and to land so selected shall extend and 
oe applicable to land so selected in homestead 
areas.' And section 101 with other sections are 
penal enactments. Section 101 is as follows: 
" Lands acquired by any evasion of or fraud upon 
the provisions of this Act shall be forfeited to the 
Crown." In respect of the salmon-coloured selec- 
tions, amountine to 12,778 acres, the defendants 
must have seen from the excessive quantity of land 
that the word ** dunHmy " might be written at once 
on Grimley's proposed for a loan of £15,972 10s. 
And to prevent evasions of the provisions of the 
Act of 1876, and fraudulent practices in the acqui- 
sition of public lands as private property, the pro- 
hibitive provisions of section 21 wore enacted by the 
legislature. Section 21 enacts as follows : " No 
person shall, except by operation of law, become 
the holder of any land under conditional purchase 
or as a homestead who is under the a^e of 18 years, 
or who is a married woman not havmg obtained a 
decree for judicial separation or an order binding 
in Queensland protecting her separate property, 
or who is not a natural bom or naturalised subject 
of Her Majesty, or who does not reside in Queens- 
Und, or who is in respect of such land or any part 
thereof an agent or a servant of or a trustee for 
any other person, or who has entered into any 
agreement express or implied to permit any other 
person to acquire such land by purchase or other- 
wise. And all land applied for by way of con- 
ditional purchase or as a homestead shall be for 
the bond fide use, occupation, and benefit of the 
applicant in his own proper person, and not as the 
agent, servant, or trustee of any other person. If 
an^ person shall, in violation of any of the pro- 
visions of this section, become the holder of any 
land under this Act, the Grovemor in Council may 
declare such land to be forfeited, and on proclama- 
tion of such forfeiture, all the right, title, and 
intereat of the selector, and of every transferee 
in and to such land, and all moneys paid in 
respect thereof, with all improvements thereon, 
ahaU be absolutely forfeited, and shall revert to 
the Crown. And all contracts, agreements, and 
securities made, entered into, or given with 
the intent or which (if the same were valid) 
would have the effect of violating any of the 
provisions of tiiis Aet, and all contracts and agree- 
ments relating to land selected under the provisions 
of this Act made and entered into before or during 
conditional occupation to take effect on the fulfil- 
ment of conditions or on the issue of a grant in 
fee-simple, shall be and are hereby declared to be 
illegal and absolutely void both at law and in 
equity." It is with section 21 we are chieflv 
concerned. On that section the plaintiff company s 
claim for relief on this branch of the case is mainly 



founded. My opinion is that in respect of the 
salmon-coloured selections neither the ostensible 
selectors, who were mere dummies, nor J. P. Bell, 
nor Bell and Sons, nor Grimley, nor the plaintiff 
com|>any took any title. They legally acquired 
nothing and could pass nothing to anyone else, 
and the defendants knew this. Under the Act 
" any person '* may become a purchaser of Crown 
lands. But section 21 is a disqualifying section, and 
every one of these selectors being " an agent or a 
servant of or a trustee for [some] other person " 
could not " become the holder .of any land 
under conditional purchase or as a homestead" 
[section 21]. Nor could these selectors become 
the holders of any land under conditional pur- 
chase' or as a homestead, having entered into "an 
agreement, express or implied, to permit [some] 
oQier person to acquire such land by purchase or 
otherwise." It matters not whether Grimley was 
purchasing for his own benefit, or f of Bell, or Bell 
and Sons, or the plaintiff company, as the seeming 
selectors were in fact mere dummies, and were not 
holding the land " for their own bond fide use, 
occupation, and benefit in their own proper per- 
sons, but " as the agents, servants, or trustees of 
[some] other person." The defendants have sworn 
that they Were told by Grimley that he was • 
working out the selections for himself— that would 
be enough to show the illegal nature of his acts. 
There is irresistible evidence, to my mind, that 
these transactions were illegal and void, and 
that the defendants knew they were so. They 
may have thought they were doing a kindly 
act to some persons, and that there would be 
no eventual loss to the plaintiff company if 
the dummying remained undiscovered. 1 think 
that by their conduct they have entitled the plaintiff 
company to relief against them — that the risk was 
their risk, and that the loss, if any, must be their 
loss. Then, with regard to Moffatt's selections, 
the arrangement between him and Grimley is quite 
clear. Grimley obviously had made a contract 
with Moffatt "during conditional occupation, to 
taJce effect on the fulfilment o? conditions, or on 
the issue of a grant in fee-simple," which contract 
by the statute is declared " to be illegal and abso- 
lutely void, both at law and in equity." But a 
most important pare of section 21 of the Act, the 
latter clause of the section* enacts that " all con- 
tracts, agreements, and securities made, entered 
into, or given with the intent, or which (if the same 
were valid) would have the effect of violating any 
of the provisions of this Act . . . shall be and 
are hereby declared to be illegal and absolutely void 
both at law and inequity." These stringent provi- 
sions maketransactionssuch as Grimley was engaged 
in illegal and void, root, stem, and branch. The 
securities arranged for by Grimley with the defen- 
dants, the local directors of the plaintiff company, 
to enable him to acquire these lands are, therefore, 
void by force of " The Crown Lands Alienation Act 
of 1876." I refer to the following cases in support 
of my construction of our statute — viz., Plant v, 
Johnston, 7 Vict. L.R., "Law," p. 457; Chambers 
v. Chambers, 2 Vict. L.E., "Equity," p. 179; 
Byrne v. O'Callacfhan, 13 Vict. Eeports, 1887, p. 
924 ; Commercial Bank of Australia v. Carson, 6 
Vict. L.E., "Law," 310; Tooth v. Power, L.R., 
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1891» Appeal Cases, 284. The Victorian cases were 
decided on a statute and section (21) identical 
largely with our own of 1876. It is not necessary 
to discuss the question whether the Crown by 
mere executive authority without new legisla- 
tion can confer title on wrongdoers and validate 
the holding of them or their transferees, or 
give effect to securities acquired in violation of 
the Act of 1876, or which, if valid, would have 
the effect of violating the provisions of that 
enactment. It is clear that mere executive 
action unsupported by legislative power could not 
compel the plaintiff company to take title from a 
wrongdoer. Neither the final certificates of the 
fulfilment of conditions nor the Crown grants will 
afford shelter for the defendants. These instru- 
ments have the semblance of legality, but there is 
no evidence to show that the Crown officers knew 
of the deceit that was being practised. The 
certificate, which is called a final certificate, merely 
certifies that the selector has complied with the 
conditions of residence and fencing. It is clear 
from Sir Joshua Peter Bell's own statement to one 
of the defendants that he knew Moffatt had taken 
advantage of the officers of the Crown. He said 
Moffatt "had obtained the selections legally ^ 
through a mistake of the Lands Office.'* It is 
not unreasonable to infer that the officers of the 
Crown were ignorant of the whole of the illegal 
proceedings of all the parties to these violations 
of the statute, including both the salmon coloured 
selections and Moffatt's. It is certain that 
Sir Joshua P. Bell or Bell and Sons desired 
to possess the salmon-coloured selections, "the 
pick of Jimbour," and also the selections oE 
Moffatt, with their valuable bunya timber. And 
the defendants knew that Sir J. P. Bell and 
(after Bell's death) Grimley were exercising acts 
of ownership over all these lands whilst in the 
hands of the dummy selectors and Moffatt. I 
have come to the conclusion that the transactions 
in respect of the salmon-coloured selections and 
Moffatt's were violations of the law of 1876 by the 
selectors, by Moffatt, by Sir J. P. Bell, by Bell 
and Sons, by Grimley, and by the defendants. I 
believe the defendants knew the nature of those 
transactions. Whatever, therefore, the defendants 
other than Grimley advanced on the fraudulently 
acquired selections was lost to the plaintiff com- 
pany and they are entitled to recover it. Section 
44 of our Heal Property Act of 1861, and section 
21 of " The Crown Lands Alienation Aet ^1876," 
would prevent registration conferring title to 
these fraudulent appropriations of the Crown 
lands. The next question is whether the plaintiff 
company knew and acquiesced in these illegal 
land transactions. I find no reasonable evidence 
of acquiescence. When the plaintiff company, 
through Mr. Littleton, were making inquiries in 
Queensland into their affairs he wrote to inform 
them that Grimley had said some of the lands were 
dummied. That was after the dummying had 
been completed. But when Mr. Finlay (the 
plaintiff company's general manager) come out he 
claimed in respect of these dummied selections to 
be relieved from them, and shortly after that these 
actions were begun. Upon all the facts and 
documents then, I hold that the lands were 



illegally obtained, that the defendants knew they 
were so gotten, that they committed breaches of 
duty in taking them as securities and in advancing 
the plaintiff company's money on them, that the 
defendants were reckless and careless, and did not 
act solely with a view of the interests of the 
plaintiff company. My further findings are, as I 
nave said, in the appendix to this judgment. The 
illegality of these dealings runs through all 
the issues, and necessarily determines the 
answers as ' to duty, value of the investments, 
and final liability of the defendants. As to 
Grimlev, I am unable to hold that he is dis- 
charged from liability to the plaintiff company by 
reason of the illegal dealings between him and the 
defendants, the plaintiff company's local directors. 
The plaintiff company did not know that such 
transactions were being carried on with their 
funds. They were not, moreover, in any way in 
pari delicto^ and not liable for the unauthorised 
unlawful acts of their local directors. Some hint 
was given by the other defendants' counsel, 
durinfir the argument, that the prospectus or in- 
structions to the directors showed authority to 
acquire lands in these wrongful ways. I find no 
trace of it. There must, therefore, be judgment 
against Grimley. All amendments may be made 
to adapt the pleadings on either side to the facts, 
findings of the judge (not of the jury, which I have 
not used), and this judgment. The evidence of 
specific diminution of value on the lands adjoining 
the salmon-coloured selections for the advance of 
£4,573 10s., and on the additional mill lands for 
£5,500 and £4,340 (by reason of the worthless 
illegal investments) is not sufficient to demand a 
specific verdict for the plaintiff company in respect 
of those adjoining and additional lands. The total of 
the securities was, however, inadequate, by reason of 
the worthless character of the illegal acquisitions. 
There will be judgment for the plaintifi^ company 
against the four defendants other than Grimley : 
1. As to the salmon-coloured selections of 12,778 
acres for the amount of the advances on those 
areas — namely, £15,072 10s., the amount of the first 
advance of 25s. an acre, and for £3,194 lOs., the 
amount of the second advance of 5s. an acre, with 
interest at the rates agreed on from the time of each 
of the advances till the Ist January, 1886, and 
thence at 7 per cent, per annum tiU judgment ; 
subject to the account with credits to be taken 
hereafter in this action. 2nd. As to the mill lands 
(Moffatt's selections) judgment for the plaintiff 
company for £7,000, £2,200, with interest thereon 
at the rates agreed on from the time of each of the 
advances till 1st January, 1886, and thence at 7 per 
cent, per annum till judgment, subject to the 
account with credits to be hereafter taken in the 
action. 3rd. As to the value of buildings, 
machinery, or other material affixed to the freeholds 
of 1 and 2 (that is, the salmon-coloured and Moffatt's 
selections) there will be an inquiry and judgment 
against the four defendants otner than Grimley. 
4th. As to the £2,000 alleged loss by not taking a 
second mortgage on the South Brisbane property, 
there will be judgment for the defendants other 
than Grimley. I think they kept their original 
arrangement with Grimley. 5th. As to matters 
not specifically fotmd against them, the defendants 
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will haye judgment. 6t]i. As to the £1,000 to 
pntime from the other creditors, there will be 
jadgment for the plaintiff company. There 
majTi of coarse, be cross-appeals on the items 
I have disallowed to the plaintiff company or 
defendants. 7th. I reserve all ouestions of costs 
for farther consideration. 8th. There will be uU 
necessary and usual accounts and inquiries beyond 
those specially ordered. 9th. I reserve further 
ooDsideration generally with all powers of amend- 
ment and other authority to do final and complete 
jastice between the parties, either here or' in the 
Coart of Appeal. 10th. There will be leave to apply. 
The general rule as to costs which has been acted 
on in this court is that which Lord Westbury, L.C., 
kid down very distinctljr many years ago — that 
the party who succeeds is entitled to his costs. 
The' judge exercises a discretion to except certain 
ases, bat it is not a caprice, it is governed by 
judicial considerations, and with reference to, and 
by way of exception only from the general right. 
'Ae Master of the Bolls (Sir George JesseH),* in 
Cooper r. Whittineham, 16 Ch. Div., 601, 504, 
stated the rule fully and with reference to its 
exceptions thas : " As I understand the law as to 
costs it is this, that where a plaintilE comes to 
enforce a legal right, and there na? been no mis- 
conduct on his part — no omission or neglect which 
would induce the court to deprive him of his costs 
—the court has no discretion, and cannot take away 
the plaintiff's right to costs." There may be mis- 
conduct of manj sorts ; for instance, there may 
be misconduct m commencing the proceedings, or 
lome miscarriage in the procedure, or an oppressive 
or vexatious mode of conducting the proceedings, 
or other misconduct which will mduce the court to 
refuse costs ; but where there is nothing of the 
kind the rule is plain and well settled, and is as I 
haVte stated it. It is, for instance, no answer where 



a plaintiff asserts a legal right for a defendant to 
allege his ignorance of such right, and to say, " If 
I had known of your right I should not have 
infringed it." For myself I see no reason to 
depart from the general rule in this case. The 
plaintiff company must have the genersl costs of 
the action and of all the issues on which they suc- 
ceeded against the defendants Drury, Mc II wraith, 
Palmer and Hart. The defendants Drury, 
Mcllwraith, Palmer, and Hart must have the cost* 
of the specific issues on which they succeeded in 
the findings and judgment of the Chief Justice. 
Grimley must pay the costs of the action so far 
as they relate to proceedings against him. His 
offer to give judgmf^nt made at the trial was for 
his indebtedness only, and not on the residue 
of the plaintiff company's case, which he had 
traversea or not admitted. He must have his costs 
of the issue on which he obtained judgment — namely, 
as to the reduction of the rate qt interest to 7 per 
cent, after the 1st January, 1 886. All the defendants 
must, however, have, in addition to what I have 
already given them, the costs of the day on which 
the amendments were allowed, with the costs of 
preparing, filing, and delivering their traverses of 
those amendments. There is not the least reason 
to suppose that the line of evidence, or the volume 
of it, or any part of the procedure would have been 
different, or less in any essential matter, if the 
pleadings had been in every pMticular originally 
as they becam^ by amendment; in fact, nothing 
had been thrown away or had become unnecessary 
at the trial by reason of the amendments. If it 
had, then the order I have made will sufficiently 
compensate the defendants for it. The plaintiff 
company will have the costs of the demurrers 
against the defendants, as to Grimley *s demurrer 
against him, and as to the demurrer of the defen- 
dants other than Grimley agayist them. 
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ACCOUNTS— 

TruUees' OommMon, There U no authority to 
compel the Court to paaa tniBteee' Moonnts 
where no commiesioD is aeked. 

Re the wUl of Ridltr, 3 Q.L.J., 176, di^UingnMhed 
ADDITIONAL RULES, 7tb DECEMBER, 1876 
ADMINISTRATION— 

Applieaiion for, AdmkiiHratum by iruaUt and 
Executor Company aa Attorney* for Execu- 
tors in Victoria, The Queenshuid Perma- 
Dent Tnutee, Executor, and Finance Agency 
Company, limited, applied by petition for 
letters of administration with will annexed, 
aa the lawfully oonatituted attorney of the 
Ballarat Executors and Agency Company, 
Limited, and Wm. E. S^omb, to whom 
probate had been granted in Victoria. The 
testator had left personal property in Queens- 
land. Under sees. 3 and 1 1 of The Queens- 
land Permanent Trustee^ Executor, and 
Finance Agency Gompanjff Limited, Act, an 
order was granted as prayed 

On an application to appoint The Queensland 
Permanent Trustee, Executor, and Finance 
Agency, Limited, as surety to the bond of 
an administratrix, the certificate of the 
Under-SecreUry to the Treasury that £20.000 
was invested in debentures, under the com- 
pany's Act of 1888, was required before it 
could be accepted as a surety 

NominaUon of adminietrator by executrix. Under 
sees. 3 and 12 of The Queenstaiul Permanent 
Truttee, Executor, and Finance Agency Com* 
pany. Limited, Act, 1888, an cTecntrix mav 
nominate the company as administrator with 
will annexed, but if she renounced, she is 
then in the position of "any person inter- 
ested " in an intestate estate, under section 
4 
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AFFIDAVIT— 

Croee-examinalion upon, in support of new tried. 

See Praoticc 

AFFIDAVIT OF SCRIPTS— 

OtX MTwLAWmXfX •»• «•• ••• ••• ••• ••• 

AFFIDAVIT OF SERVICE OF PETITION 
AGENT- 

See FiRB In8(j&a:9CI 

See Live Ihsu&amce 

AUMONY— 

See Judicial Separation 

AMENDMENT— 

See Capias ad Rbspondrndctm 

^i'^ CiUMiNAL Law 

See Cbowk Case Rehekvbd 

'See Cbowk Lakds Alienatiom Act of 1876 .. 
APPEAL- 

See Cbown Caab Resbbyed 

See Distbiot Coubt 
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ARBITRATION- 

Exceseive award. Jurisdiction qf arbitrators to 
award themselves a specific sum. On an arbi- 
tration between a contractor and the Railway 
Commissioners, it was objected that the 
arbitrators exceeded their jurisdiction in 
admitting evidence in support of certain 
claims, and awarding in respect oi the same; 
and that the costs awarded were excessive, 
and that the arbitrators had no jurisdiction 
to award themselves a specific sum. By 
condition 58 of the indenture, which was 
annexed to the submission, it was provided 
that want of jurisdiction, excess of authority, 
or irrM^larity of proceeding on the part of 
the arbitrators, should not form ^ good 
ground for objecting to their determmation. 

Nfld, on a motion to set aside the award on the 
grounds aforesaid, that, on the construction 
of the submission, the parties took the arbi- 
trators with their law, and were bound by 
their decision ; and, that thft award was good 
on the faee of it. HodgHnson v. Femie, 27 
L.J., C.P. 66, followed. 

field, also, that the arbitrators had no jurisdic- 
tion to award themselves a specific sum, and 
that the award must be set aside as to that 
amount, without interfering with the rest of 
the awsjti. No costs were allowed to either 
side. Roberts v. Eberhardt, 28 LJ., C.P. 

74, followed 183 

ARTICLED CLERK— 

Town agent. Assignment, Reg, Oen,, l£th Dec, 
1879, rr, 18, 19, 36. An articled clerk was 
articled to R. Lyons, of Rockhampton, on 
27th August, 1888, and, slter serving with 
him for a few months, came to Brisbane and 
entered the office of his master's town agents 
on 14th January, 1880, and served witii 
them under the original articles, with the 
consent of his master and for the benefit of 
the clerk, but no assignment was made, the 
arransement being that after some service he 
should return to Rockhampton and continue 
in tb^e service of his master. In July, Ifi^, 
the clerk returned to his master in Rock- 
hampton, but an agreement was shortly after 
made that he should enter the office of Mr. 
Brumm, of the same place, and have his 
articles assigned to Mr. jBmmm. The clerk 
accordingly entered the service of Mr. 
Brumm on the 4th August, 1890, but the 
assignment of the articles was not executed 
till the nth March, 1891. The Board of 
Examiners for solicitors refused to admit the 
clerk to his intermediate examination, not 
being satisfied with the service. 

Held, that the clerk had had the necessary super- 
vision, and that under the circumstances he 
might be admitted to examination, and that 
a year out of the eighteeo mpntha might be 
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reckoned good service, and the period before 
the execution of the assignment to Mr. 
Bra mm, but that the clerk must serve the 
other six months beyond the term of his 
original articles. Ex parte BrtUton, 23 L. J. 
(Q.B.), 290, followed. 
Stmble^ a clerk articled to a solicitor in the 
country cannot perform part of his service 
with his master s town agent without an 

assignment of his articles 154 

Solicitor, Date of adrnMsicn, Reg, Oen, of 19th 
Dec, 1879 1 rr, 2^ 17, An articled clerk 
who had obtained the certificate of the Board 
for his final examination, but too late to 
comply with the provisions of the BegtUcB 
OenerxUeSy allowed to apply at the next Full 
Court on filing an afiidavit of the circum- 
BbauveB ••« ••• ••• ••• ••• aOv 

ASSETS— 

See DrviDKND Dutt .. 192, 220 

ATTACHMENT— 

See GARNI8HSE 10 

BAIL— 

Special, See Capias ad Respomdbkdum ... 56 

BARRISTER— 

2feto Zealand admiesion. A barrister of the 
Supreme Court of New Zealand, who was 
also a barrister of Cape Colony, had elected 
to be admitted there under his Cape Colony 
(qualification. 
On his production here of a certificate, under the 
seal of the Supreme Court of New Zealand, 
that he had m every way qualified under 
their rules to he admitted there as a barris- 
ter, he was allowed to be examined in the 
statute law of Queensland, so far as it differs 
from that of England. 
He BanncUyne, 3 Q.L.J., 58, 74, 75, considered 
and affected ... ... ... ... ... 98 

BILLS OF SALE ACT OF 1891— 

S, 6i sub-SB. It 4. Further advances. Place oj 
registratum, A bill of sale securing a sum 
less than £50 and further advances, is not 
given in consideration of a limited principal 
sum, and should be registered in the Supreme 
Court ... ... ... ... ... ... 156 

BONA FIDE CLAIM— 

See Injuries to Pbopkrtt Act of 1866 ... 160 
BOND— 

See Administratiok 40 

See Capias ad Respondendum 56 

BOOKS OF ACCOUNT— 

Assignment of. See Imsolvenot Act 12 

BOOKS— 

Inspection of. See Company 166 

BRANDS ACT OF 1872— 

Section ^, and Brands Act Amendment Act of 
1884t sec. S. Limitation of time for injortna- 
tion after discovery of offence. Costs to the 
Crown. B. was convicted under the above 
statutes of illegally branding a cow, upon 
an information laid by the Inspector of 
Brands, more than a month after the dis- 
covery of the branding by the owner W., 
but within a month when VV. informed the 
inspector thereof. 
Held, tnat the limitation of time in sec. 2 of 
Brands Act Amendment Act oj 1884, relates 
to the discovery of the offence by the person 
laying the information, and not to any per- 
son who may first make the discovery and 
neglect ta lay an informatioit. 



PAQI 

The Crown bavins appeared and succeeded on 
behalf of the &spector of Brands, is entitled 
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BY-LAW— 

See Local Qove&nment 189 

CALLS— 

Small Debts Court has jurisdiction to hear Sum- 
mons for ... ... ... ... ... ... 9 

CAPIAS AD RESPONDENDUM— 

Special bail. Bond cancelled. Common Ijlw 
Process Act, 1867 (Si Vic, No. 4), s. 48. A 
ca. re. had been issued, and the defendant 
held to bail. The defendant and a surety 
applied to extend the time for putting in 
special bail under the bond, or for an order 
to pay the money into Court with £20 for 
costs, to abide the event, and for cancella- 
tion of the bond. 

By consent, it was ordered that if the money 
mentioned in the bail bond be p id into 
Court that day, with £20 to answer costs, 
let the bail bond be cancelled, and let the 
defendant pay the costs of the application... 56 

Amendmnit. An order having been made for 
the issue of a writ of ca. re, against the de- 
fendant for £177, being the amount endorsed 
on the writ of summons in the action, appli- 
cation was made by the defendant to vary or 
rescind the said order, on the ground that 
the affidavit in support did not show that 
£177 was due, but £176 148. only. Leave 
was given to the plaintiff to amend the writ 
of capias, and other documents, by substi- 
tutinff £176 146. for £177 ; the plaintiff to 
pay defendant's costs of application. 

Moore v. Morgan, 16 M. & W., 95, not followed. 

Plock V. Pacheco, 9 M. & W., 342, and Cwdift 
V. Maltass, 6 Dowl & L., 723, followed .. 104 
CHARITABLE BEQUEST— 

See Will 171 

CHEQUE— 

See Mabriagb Gift \6 

COMMISSION— 

See A<xx)UNT8 M 

See SoLioiTOR 15 

COMPANY— 

Jurisdiction. Employers* Liability Act (50 Vic.. 
No, fS4), s. 10. Residence. District Cowrt 
Act, 1867, 9s. 40, 41,66; rule 88. BrUish 
Companies Act of 1886 , ss. S-9, 16. Costs. 
0. LIV, r. 1, A company registered in Vic- 
toria, but having a branch oflSce here^ is a 
person resident within the district, under 
sec. 40 of The District Court Act of 1867, 
and is amenable to the jurisdiction of the 
District Court, under section 10 of The Em- 
rdoyers* LiabilUy Act of 1886. 

Hem, affirming the decision of Harding, J., that 
an action in the Supreme Court asainst such 
a company for damages, under The Employ- 
ers* Liability Act, was rightly dismissed with 
costs, for want of jurisdiction ^ 

Inspection of books. Shareholder allowed to in- 
spect the books of a company at specified 
times, the status in quo of the books being 
preserved 166 

Conversion of partnership property into a joint 
stock company allowed. See Will 199 

Head office or chief place of Intsiness of. Set 
DiviDKND Duty 220 

Liquidation. Compromise, Winding-up order. 
Companies Act, 186$ (S7 Ffc., No. 4), ss. 
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8Sj 90. Companies Act Amendtneni Act of 
1889 (53 Vie., No. 18), «. S6. A petition 
bad been tiled for the liqnidfttion of the 
QaeentUnd Deposit Bank. A scheme of 
arrangement was afterwards suggested, and 
on petition to the Court by a creditor, War- 
ren, an order was made convening a meeting 
under sec. 35 of The Amttuimetii Act of 1889, 
when the scheme was unanimously approved 
of. 

On an application to sanction the proposal, the 
following order was made; — Sanction the 
scheme ; stay all proceedings except for 
carrying out the order; the costs and ex- 
penses, and remuneration of the provisional 
official liauidator, and Warren's costs, to be 
paid by the Company ; and the costs of the 
petitioning creditor, as betwf en solicitor and 
client, 'the provisional official liquidator 
to be removed, and directed to hand over the 
assets to the Company. Leave to apply. A 
compromise may be sanctioned at any time 
after the presentation of a petition 179 

COMPANIES ACT AMENDMENT ACT OF 1889— 
Reduction of capital. Under section 6, the list 
of crediton must be settled by the judge 
after advertisement 13 

CX)MPROMISE— 

See CoiiVAVY 179 

CaRESPONDENT— 

Costo given against. See Di\OBcm 25 

CONTRACT— 

KxecuUd or executory, ScUe by sample. Mitre- 
preeentalion. Kesciseion. Equity. Judica- 
ture Act. The defendants contracted with 
the plaintiflfa to purchase a certain quantity 
of chaff, according to sample, at the rate of 
five guineas per ton net, the terms being a 
promissory note at one month. The c£aff 
tendered was not according to sample, and 
the defendants refused to take delivery, and 
elected to rescind the contract The plain- 
tiffs represented that the chaff was of like 
kind and quality to the simple. The plain- 
tiffs did not know the representations were 
incorrect at the time of making the contract, 
but did so before the action was brought 
Held, (affirming the judgment of Harding, J.,) 
that the defeiidants were entitled to rescind 
the contract. 
Held, further, that an innocent material repre- 
sentation which was false in fact as to kind 
and quality, is a ground for rescission of a 
contract on failure of consideration. And 
since The Judicature Act, if equity provides 
a remedy and the common law none, or the 
relief in equity is more complete, the rule of 
equity is to prevail ; in this case, on equitable 
grounds alone, the contract ought to be 
rescinded. 
Redfjrave v. Hurd, 20 Ch.D., 1, followed ... 73 

Sale of land. Mistake. SttUuie of Limitations. 
Pastoral Leases Act of 1869 (SS Vic., No. 
10), SS. 10, 68. W, purchased from W. in 
May, 1882, a run named Li via, the license 
for which had been issued under The Pas- 
toral Leases Act of 1869. The run was sup- 
posed to be situated on the border of South 
Australia. In 1889 it was found that the 
run was outside the Queensland border, and 
that, consequently, the Queensland Govern- 
ment could give no title. The plaintiff n- 
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oeived official information of the non-exist- 
ence of Livia, on 12th March, 1889. 

At the trial befote Harding, J., and a jury, the 
jury gave the plaintiff the £1,000 which he 
had paid for the run, and interest from the 
date of the payment and not from the date 
of the discovery of the mistake. 

Harding, J., ordered judgment to be ^ven in 
accordance with the findings of the jui^, for 
£1,000 with interest from the date of pay- 
ment. 

By the Full Court the judgment was affirmed 
except as to the date from which the interest 
was to be computed, interest being allowed 
from the 12th March, 1889. 

Where without fraud or concealment on the 
defendant's part, and without n^ligence or 
laches on the part of the plaintiff, but with 
entire ignorance on the part of both of them, 
that the subject matter of their bargain did 
not really exist (as was the fact), the one 
sold and the other bought and paid for a 
supposed run called Livia, which they both 
moreover honestly believed did exist, and 
there was thus never any consideration for 
the plaintiff's payment of £1,000, or the 
defendant's receipt of it; the defendant is 
bound to repay the amount. Bingham v. 
Bingham, I ves. Sen., 126, followed. 

In oases of mistake. The StcUute qf LimitcUion 
runs from the date of the discovery of the 
mistake. 

Brooksbank ▼. Smith, 2 Y. & C. (Exch.), 60, 

louoweci ••> ••* ••• ... ... ..• oo 

CONVEYANCE— 

Cost of , when printed. iSiee Costs 3 

COSTS— 

See Brakdr Act of 1872 1 

See CsowN Lands Act of 1876 4 

See DivoBCB 25, 102 

Coni^eyajice. Printed forms. Copies. Where 
many leases are drawn for a client in the 
same form, which is printed, each lease is a 
separate transaction, and should be taxed 
separately. The solicitor cannot discharge 
himself from the care and responsibility 
attaching to the investigation of a title and 
the drawing of a conveyance, even when a 
printed form is filled up. Drawing is the 
application of the mind to the preparation 
of the deed, not the actual writing .. ... 3 

Practice. Specially endorsed writ. Mittimus, 
Where a writ has been specially endorsed in 
the Supreme Court, and the action is re* 
mitted to the District Court, the successful 
party is entitled to costs on the Supreme 
Court scale up to the order for mittimus, on 
the District Court scale for the trial, and on 
the Supreme Court scale for subsequent pro- 
ceedings. Notwithstanding the fact the 
amount recovered is under £30 55 

Bills in cross-actions. Taxation of claim and 
counterclaim as \f separate actions. In a 
cross-action for trespass, plaintiffs obtained 
a verdict for £910, and the defendants for 
£1,360. Judgment was entered for the 
balance. The bills of costs in the two 
actions were ordered to be taxed as if each 
were a separate and independent action, 
after which one set of costii should be set 
off atfainst the other, and the allocaiur given 
for the balance. On appeal it was 
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Held, that each parly should brins in his bill of 
costs as if nothing else had been tried but 
his own action. Kach bill should be taxed 
as a separate and independent action and 
set off. Both parties were therefore entitled 
to include general costs 61 

Action under thirty poundi. District Courts Act, 
1891, 98. lie, 127. Judgment by default 
was signed for a sum under thirty pounds, 
and an application for costs, on the ^px>und 
that the probable costs of a trial in the 
District dourt would exceed the costs of 
judgment by default, a certificate under sec. 
127 was refused. 

The discretion of a judge of the Supreme Court 
as to costs under The District Courts Act, 
is taken away by s. 126, and in cases that 
come under the provisions of that Act, the 
Court cannot allow costs in cases under £30, 
unless satisfied that the provisions of that 
Act are applicable to the case 182 

8u Pkaoticb 71, 100 

COUNTERCLAIM— 

ose \j0^io •«• ••« ••• ••• ••• ••• ox 

See Pbactios... ... ... ..• ... ... 50 

CRIMINAL LAW— 

Insolvency Act (S8 Vic, No, 6)^ ss. SI, ;207. 
Married woman. Separate property. Mar- 
ried Women's Property Act (54 Vic., No, 9 J, 
1. S, sub. 6, A married woman havins 
separate property is liable to be convicted 
for an offence under The Insolvency Act qf 

JLG 9 Jm * m • ••• ••• ••• ••• •••A OV 

Justices Act (50 Vic., No. 17), ss, 181, 182, 
Summary jurisdiction, deceiving stolen 
goode. Larceny Act of 1865, ss, 4, 96, 102, 
In cases of receiving stolen property, the 
summary jurisdiction of justices is restricted 
to the specific cases covered by section 102 
of The Larceny Act, 

A summary conviction for receiving stolen shut- 
ters quashed 132 

Intimidation. 6 Geo. IV, c. 129, «. S. Effect of 
9 Geo. IV, c. 83. Excessive fine. Amend- 
ment, Justices Act (50 Vic., No, 17), ss. 17S, 
174, 214, S23, 225. B. was convicted on a 
charge of intimidation under 6 Oeo. IV, c. 
129, 8. 3. Certain shearers, besides B , were 
endeavouriug to raise subscriptions for the 
defence of some fellow labourers then com- 
mitted to trial. 6. and another shearer 
asked some free labourers to subscribe to the 
fund. They refused to do so. B. then said 
" If you come here to dinner, I'll chuck you 
out," and made use of very foul language. 
The free labourers were also told if they 
came into tea they would be very roughly 
handled. They considered their lives in 
danger, and complained to the manafsrer of' 
the station. The justices fined B. £10, and 
£25 128. 8d. for costs, in all £35 12b. 8d., or 
in default three months* imprisonment with 
hard labour. 

Held, that the language used amounted to in- 
timidation ; that the fine was excessive 
under section 173 of The^ Justices Act, inas- 
much as the defendant would be liable to 
imprisonment for six months under section 
174 of that Act, while the greatest term of 
imprisonment under 6 Oeo, IV, c, 129, was 
three months, and that the fine must be re- 
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duoed to £4 19s. llld., and the oonviction 
be upheld. 

6* Geo, IV, c. 129, is applicable to Queensland. 
The effect of 9 Geo. IV,c8S, discussed ... 137 

Evidence. Untrtie representation. Evidence and 
Discovery Act of 1867 (31 Vic, No. 13), 
s. 64. Burden of proof. H. was arrested 
on a charge of murder. He asked the arrest- 
ing constable, B., whether human blood 
could be distinguished from any other blood. 
B. said "Yes, It could." 

Held, that the representation was untrue, and 
any confession or statement made by the 
prisoner subsequent to such representatioo 
could not be admitted in evidence against 
the prisoner. A detective untruly told the 
prisoner the murderer could be identified. 

Held, that no conversation with the prisoner sub- 
sequent to such representation could be re- 
ceived under sec. 64 of The Evidence and 
Discovery Act. The onus is on the Crown of 
rebutting the presumption that the subse- 
quent statements of the prisoner were 
induced by the representation 218 

Embezzlement, Larceny. General verdict. 29 
Vic., No. 6, s. 77. A prisoner was charged 
with embezzlement, the facts showed a case 
of larceny, the jury brought in a general 
verdict of guilty, and the prisoner was sen- 
tenced ; but the sentence was suspended 
at the request of the prisoner's counsel to 
reserve the question. 

Held, that the question might be raised at any 
time before sentence, that the conviction 
must be reversed, the judgment vacated, 
and bail released. 

Reg. v. GorbaU, Dears & B., 168, followed ... 219 

See Justices 17 

See Crown Case Reserved 63 

See Offeni)er.s Probation Act 219 

CROWN CASE RESERVED— 

Jurihdiction, Northern Supreme Court. 29 Vic., 
No. 13, ss. 48, 49, 38 Vic, No. 3, s. 7. S3 
Vic, No. 17, ss. 4f llf 17. 40 Vic, No. 2, 
s. 2. Perjury, Judicial proceeding, SmaU 
Debts Act (31 Vic, No, 29). Non- Amend- 
ment of proceedings. The Full Court sitting 
at Brisbane, is the proper tribunal for a 
Crown Case Reserved oy a Judge of the 
Northern Supreme Court. 

Section 2 oi 40 Vic, No. 2 (Criminal Practice 
Amemlment Act of 1876), is not impliedly 
repealed by Tfie Supreme Court Act of 1889. 

An action had been commenced in the Small 
Debts Court at Cairns, against Lum Hook 
and Chong Chow, trading together in part- 
nership, for goods sold and delivered. The 
plaintiff abandoned the case against Chong 
Chow, and without amending the proceed- 
ings in any way, evidence was taken for the 
defendant, who, in the course of his evidence, 
committed the alleged perjury. Judgment 
was given for the plamtlff against Lum 
Hook alone. 

Held, that this was a judicial proceeding, and it 
w^as competent for the Court to proceed in 
the action after the abandonment against 
one defendant, and that the oonviction for 
perjury should be sustained 63 
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Blffect qf. See Cbowk LAiiDS 
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CROWN LANDS ALIENATION ACT OP 1876- 
8ec8, SAl. Valiyalum and Jiaiing Act of 1890, 
HOL 4 ^ ^^* Croion lamU occupied for pri- 
vate purp09e», Landa ** vetUed " in corpora- 
tion. Land temporarily reserved under sec. 
6 of The Crown Lands Alienation Act oj 
1876, and placed temporarily under the con- 
trol of a Municipal Council, is rateable when 
let to topantB wno occupy it for private pur- 
poses. 
Per Chubb, J. : It is Crown land used for pri- 
vate purposes, and is not ** vested " in the 
Municipal Council so as to come within sec. 
11 (3) of The Valnation and Hating Act of 

JL OcrV ••• ••• ••* «•• ••• •••A ^^# 

Section 49. Certijicate to elector during his insolv- 
eney Title to trustee. Right of Crowti to 
coet* on applicatioti, A selector under The 
Groion Landi Act of 1876 was adjudicated 
before conclusion of term. The Secretary 
of Lands had issued the certificate of fultif- 
ment of the condition by insolvent before 
the close of the insolvency. 

Heldj that the property had been acquired 
durinff the insolvency, and had therefore 
vested in the trustee thereunder. 

Held, aUo, that the Crown was entitled to the 
costs of coming into Court upon an applica- 
tion whore its officers were in doubt as to 
rights of the trustee and the insolvent ... 4 

Sect. 4, $1, 28, vub-w, 8, 9, 10, 101, Real Pro- 
perty Act of 1861 (Jo Vic,, No. 14), «. S3, 
84, 96, Practice, Trial, Order XXX V, 
rr. 3, 28, Amendment, Defendants other 
than Grimley, viz., McUwraith, Drury, 
Hart, and Palmer, constituted the Brisbane 
board of directors of the plaintiff company 
from 1882 to 1888. During those years 
these defendants authorised advances from 
the company's funds to defendant Qrimley, 
which were secured partly by mortgages on 
lands in the Darling Downs district, known 
for the purposes of this' action as *'tbe 
selections" and "the mill lands." In 1887, 
Grimley being in default, the company took 
possession of the lands. On 6th •September, 
1888, the Brisbane board resigned, and the 
company now sued defendant Grimley upon 
covenants contained in the mortgages, and 
sued the other defendants for damages for 
negligence and malfeasance as local directors, 
or agents of the plaintiff company, in making 
the advances to Grimley. On a summons 
heard in Chambers, The Chief Justice made 
an order for trial of the action before himself 
and a jury, but in the same order reserved 
leave to himself to discharge such jury and 
try the action himself, if, at such trial, he 
thought fit so to do. During the trial, and 
before the close of the plamtiff company's 
case in reply, leave was granted to amend 
the Statement of Claim bv inserting allega- 
tions that the securities taken by the defen- 
dants other than Grimley, for advances to 
the defendant Grimley, were insufficient and 
worthless, by reason of their having been 
obtoined in contravention of section 21 of 
The Crown Lands Alienation Act of 1876, 
An application in Chambers to strike out 
the amendments as embarrassinff, irrelevant, 
and tending to prejudice and delay the fair 
trial of the action, was dismissed, and defen- 



dants then pleaded and demurred to the 
amended Statement of Claim. The demurrer 
was ordered to stand over till the motion for 
judgment. The trial proceeded to a close, 
and certain questions were submitted to the 
jury, to some of which no answers were re- 
turned, whereupon The Chief Justice dis- 
charged the jury ; and, on motion for 
judgment, and hearing the arsuroents on the 
demun-ers, overruled the oemurrers, an- 
swered the questions submitted to the jury, 
and gave judgment for the plaintiff company 
on the question of the insufficiency ot the 
securities, holding that the selections and the 
mill lands had been obtained in contraven- 
tion of section 21 of The Crown Lands 
Alienation Act of 1876, to the knowledge of 
the defendants other than Grimley, and that, 
therefore, the advances to the defendant 
Grimley were recklessly and carelessly made. 
The Chief Justice klso held that there was 
no necessity to make the Crown a party to 
the action, on the ground that the plaintiff 
company did not ask the grants of these 
lands to be declared invalid. 

On appeal to the Full Court (Windxtbr, 
CooPBB, and Chubb, JJ.) held, (reversing 
LiLLBY, C.J.) that The Chief Justice had no 
power to make the reservation for trial by 
himself in the order granting a jury ; that 
the amendments should not have been 
allowed in this case, as being made neither 
on a bona fide application, nor with refer- 
ence to a matter which the parties originally 
came into Court to determine. 

HeUl, also, that the demurrers should be allowed, 
and that, as there was nothing in the deal- 
ings of the defendants other than Grimley 
that was illegal, therefore defendants other 
than Grimley were not negligent as alleged 
by the plaintifi company. 

Sembie: That there is a general right to make 
objections to a Crown Grant, although the 
Crown itself does not take the objection, and 
that a Court may, in determining the rights 
of parties, be called upon to pronounce as to 
the validity of a Crown Grant in a suit to 
which the Crown is not a party, though it 
majyr not be able to set it aside absolutely, 
as m a suit where the Crown is a party. 

Sembie, also, that on production of a Crown 
Grant there is justification for assuming 
that, if anything irregular has been done in 
obtaining the Grant, the Crown has waived 
such irreralarity. 

Held, also, that a conditional purchaser under 
The Crown Lands Alienation Act of 1876 has 
a right to give a bona fide mortgage over the 
conditionally purchased land for bona fide 
advances. 

Held, also, that section 21 of The Crown Lands 
Alienati&n Act of 1876 refers only t.o con- 
tracts made with the selector himself, and 
has no reference to contracts between third 
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CROWN LAW OFFICERS— 
Service of process on. . . 



•« ••• ••• 



•• ••• ••• 



... 224 
... 167 



DAMAGES— 

Undertaking as to. See In junction ... 21 

DEPOSITIONS— 

See Practiob • 35 
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DEVISABLE INTEREST— 

dCv VV ll»l» ••• ••• ••• •«• ••• •■• 4^ 

DISCLAIMER— 

By trustee of insolveut. <9e« Practice 38 

DISTRESS - 

See Mastkrs and Servants Act 194 

DISTRICT COURTS ACT— 

Section 1S9. Removal of action to Dintrict Court, 
The remittal of an action should be to the 
District Court held at the circuit town, or 
within the circuit district of the place where 
the venue is laid in the action, and should 
only be chansed on the same principles as 
apply to a change of venue in Supreme 
Court actions .. 177 

Sections 15£, 16S, Jwticee Act (60 Vic., No. 17), 
M. 2S7, £38, Appeal, Prohibition, Un an 
appeal to the District Court from the decision 
OT justices, an objection was taken and up- 
held that, as no notice of trial had been 
given to the respondent, the judse had no 
jurisdiction to hear the appeal. 1 he appeal 
was brouffht on for hearing at the next 
sitting of uie District Court, and the decision 
of the justices reversed. On an application 
for a prohibition to the District Court Judffe, 
it was held that the judse had no juristuc- 
tion to hear the appeal on the second occasion, 
as no adjournment had been made, and the 
parties did not consent to the jurisdiction. 

Held, oIho, that sec. 152 of The District Court 
Act means that only the proceedings after 
the rule nisi has been granted must hi in the 
nature of an appeal duly brought from the 
judgment of a District Court judge. 

The order of the justices was restored 216 

See VyOMPANT ... ... ... ... ... ... DO 

See Costs 66, 182 

See Small Debts Court 163 

DIVORCE— 

Practice, Wi/e^s necessary costs as between sotici- 
tor and dient, paid by petitioner, and added 
to his costs against co-renpondent. In a suit 
for divorce for adultery the jury found for 

Setitioner, with damages against co-respon- 
ent. A decree niii was granted with costs 
against the co-respondent, including such 
costs as the judge should order petitioner to 
pay respondent. 

On the question whether the wife is entitled to 
costs as between party and party, or as be- 
tween solicitor and client, 

Held, that tlie wife is in the same position as 
her husband, and she may incur such reason- 
able and extra costs as between solicitor and 
client as are absolutely necessary for the 
defence of her position as wife. 

Held, the wife's solicitor must bring in his bill 
for taxation as between solicitor and client 
for all costs, and not first for party and party 
costs, and afterwards, by an extra action, 
recover costs, as between solicitor and client, 
from the husband. Costs as between solici- 
tor and client, or of the wife's solicitor, as 
between solicitor and client, must be charged 
and taxed on the strict f ootins of necessaries. 
The costs when taxed on this basis ordered 
to be added bv petitioner to his own costs, 
and recovered from co-respondent .. ... 25 

Prior marriage of respondent. Costs. In a suit 
for dissolution of marriage on the ground of 
adftltery, where the answer sets up a prior 
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marriage of the respondent, that question 
must be determined before the question of 
adultery is gone into. 

Robins v. WoUUey, 1 Lee, 616, and 2 Lee, 149, 
followed. 

Form of order as to costs where guilty wife has 
separate estate 102 

See Judicial Separation 104 

DIVIDEND DUTY— 

The Dividend DtUy Act of 1890, n. 8, 9, Mort- 
gage. Assets, Advances made otU of Queem- 
land on property ttnthin Queensland. The 
Union Mortgage and Agency Company, 
Limited, had its head office in Londou. 
Their local manager made a return setting 
out that the company's average assets in 
Queensland for the year ]890 amounted to 
£22,000, while the other assets of the com- 
pauv amounted to one million pounds 
sterling. The company had advanced large 
sums to persons in and out of Queensland, 
on property in Queensland, at their offices 
in \ ictoria and New South Wales, and con- 
tended they were not liable to pay duty 
under The Dividend Duly Act qf 1890 on 
these advances. 

Held, on demurrer, that the moneys advanced on 
these securities, real and personal, situated 
within Queensland, were assets within the 
meaning of The Dividend Duly Act, and 
that duty was payable on them under ss. 8 
and 0. The term '* Assets" means property, 
wherever situated, used for the purpose of 
earning profit or dividend for the Company 192 

Company, Head office or chief plaice of bwiness. 
Mining company. Date of I'etum, 64 Vie., 
No, 10, ss. S, 6, 7, 8, 10, sub, 3, A company 
was formed in London for the purchase of a 
gold mine at Gympie, in Queensland. The 
company was governed by a board of direc- ^ 
tors, who met at London, where the 
registered office was. The directors dele- 
gated to T. H. Sym and F. 1. Power, of 
Uyinpie, as their attorneys, the management 
of the business in Queensland. All the 
mining operations of the company took place 
at Gympie, and all the profita of the com- 
pany were earned at Gympie, and trans- 
mitted to London, where the dividends were 
declared. The company was registered in 
Queensland under The British Companies 
Ad of 1886, and had a registered office at 
Gympie. The company carried on no other 
business. The capital of the company con- 
sisted of 210,000 fullv paid up shares, of 
which, 90,000 were held by persons in Queens- 
land. 

Hdd, that the defendants were a company 
carrying on the business of mining in 
Queensland, and were liable tp pay duty on 
all dividends declared, and that the duty 
should be paid, and the return in connection 
with the duty made within seven days from 
the declaration of the dividend, as provided 
by s. 7 of The Dividend Duty Act. 

Held, also (Chubb, J., dissentiente), that the 
chief place of business of the company was 
in Queensland. 

Per CuuBB, J. : The chief place of business was 
at Loudon, and the return could be made at 
any time before the first of April, as in sec. 
8 of that Aot provided. 



(Tii) 



PAOB 

CkMm Svlphwr Co, ▼. Niekohtm, ] K. ft D., 428, 
etc., diacnfl86d ... ... ... ... ... 220 

DUMMYING LANDS- 

Stt CnowK Lamdm 204 

EDUCATION «. 

See GuAKDiAN 202 

ELECTION— 

See Local €rOvssNHE5T Acr 5, 191 

EMBEZZLEMENT— 

See Criminal Law 210 

EMPLOYERS' LIABILITY ACT— 

Jurisdiction of Dittrlct Court, nitder. See Com- 



EQUITY OF REDEMPTION— 

Trat^fer of. Stamp, See Stamp Dutiks Act 26 
ESTOPPEL— 

See Life Insurance 121 

See Fire Insubakcb 162 

EVIDENCE— 

yew trial granted on freeh eviilence 35 

Qf mmntforehip. See Will 46 

Tendered afUx close of trial. See Prachoe ... 208 

See Criminal Law 218 

EXCESSIVE PINE— 

See Criminal Law 137 

EXECUTION— 

Real Property Act of 1861, see, 91, Fi, fa, 
RegiatraHon, Safe by sheriff. Priority of 
title. The words ** executed and put in 
force within three calendar months from the 
date of entering such writ," in section 91, 
signify only the sale of the land by the 
sheriff, within the time specified, and do not 
require that a transfer of the land by the 
sheriff should be produced for registration 
within that time, out priority may be lost 
otherwise. Land sold by the sheriff under a 
.^. fa, within three months from the date of 
entry of the said writ on the Register, is not 
bound by the writ as against a purchaser 
from the registered proprietor, who has 
lodged his memorandum of transfer before 

the purchaser from the sheriff 70 

The execution creditor has a right to recover the 
necessary expenses of poeseesion paid to the 
sheriff, notwithstanding the liquidation of 

the debtor 177 

FIERI FACIAS— 

^ee Execution 70 

Priority of registration of 33 

FINAL JUDGMENl- 

See PRAcnoE 108, 125, 167, 178, 179 

5te Privy Council 208 

FIRE INSURANCE— 

Conditions ofpolici/, Eemoval of building. Other 
insuruTiee, Agent, Wair^r, Eatoppel, L. 
insured an hotel with the defendant com- 
pany. The hotel was situated at Nine Miles, 
but subsequently pulled down and re-erected 
at Cooroy. The defendants knew the second 
locality, and accepted a premium after the 
re-erection. The pulling down and re-erec- 
tion were notcommunicate^l to the defendant 
company. They knew the description of 
the policy sufficiently covered the hotel. 
The hotel was borned down, and the defen- 
dants set up a breach of the conditions of 
their policy. 
Held, that the company was estopped from 
setting up a breach of condition about the 
change in the situation. 
Held, alsOi <m the plea that the plaintiff had not 
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given notice of a second insurance, that 
assent to subsequent insurance was also 
assent to the renewal of the same, in the 
same or any other company. 
Parsons v. Standard Insurance Company, 4 U.C., 
Ap. 346, and Pacaud v. Monarch Company, 
1 L.C.J., 284. followed 162 

FRAUD— 

iS^ee Insolvenct 22 

FULL COURT— 

Depositions of deponents for Full Court taken 
and certified by the Registrar. See Practice 35 

GARNISHEE— 

In a contract to build a house it was agreed that 
payment should be made, at completion, 
upon the architect's certificate. Judgment 
creditors sought before completion of the 
contract to attach the moneys which would 
become due on the siting of the certificate. 

Held, that there was neither a debt due, nor 
accruing due ... 10 

Re-hearing, Oamishee order absolvte set aside. 
On the motion of a claimant, who had no 
knowledge of the proceedings, and who 
would have been prejudiced by the original 
order, a garnishee order was re-heard and 
se» aside ... ... ... ... ... no 

GUARDIAN- 

The Onardianship and Custody of Infants Act of 
1891, ss, 7, IS, Removal of guardian. Re- 
ligious education, J. McCrohon, a Roman 
Catholic, married a Protestant and had issue, 
two daughters. The mother died two 
months TOfore the father. The mother was 
allowed to give her children, who were aged 
four and six years respectively, religious 
instruction in accordance with the rites of 
the Church of England. Before his death, 
and after making his will, the father in- 
structed one of the guardians never to allow 
a Roman Catholic to have charge of his 
children. McCrohon by his will appointed 
Land and Brown guardians of his children. 
A document, dat^ after the will, directed 
the children to be given to the testator's 
mother to be brought up in the Roman 
Catholic religion. On an application to 
change the guardians, and have the children 
brought up as Roman Catholics, 

Held, that children must be brought up in the 
religion of the father, unless he has expressed 
a wish that they should be otherwise in- 
structed, or unless he has abandoned his 
parental right under circumstances which 
would make a reassertion of it cruel and 
unjust to the children, and against their 
interests. 

Held, also, that if the document mentioned was 
signed by McCrohon with a sufficient under- 
standing of its contents, and as his last wish, 
the children must be brought up as Roman 
Catholics. Further evidence of the circum- 
stances of the change of intention on the 
part of the father, and of the execution of 
that document, were required before the 
final order could be made 202 

HAWKER^ 

See Ultra Vises ... 

HEAD OFFICE— 

Of company. See Dividbno Duty 
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HIGHWAY— 

Permanent obatruclion to. Hindrance, See 
Local Government Act 30 

HINDRANCE— 

See Local Government Act 30 

See MoRTOAOEB in P08SBS8ION 13 

HUSBAND— 

Survivorship of , See Will 46 

iyee x jkauxioa ••• >•• ••• ••• ••• .»• 00 

See Real Property Act 57 

HUSBAND AND WIFE- 

Intestacy of wife. Jus mariti. Succession Duties 
Act of 1886, s, S7, A married woman had 

gurchased the chattels of her husband from 
is trustee in liquidation proceedings. The 
husband and wife continued in joint posses- 
sion till the wife's death, when the husband 
retained possession. The Curator of Intes- 
tate Estates claimed the goods as adminis- 
trator of the wife who had died intestate. 
The plaintiffs, execution creditors, also 
claimed them. 
Held, that the husband was entitled jure mariti 
to his wife's goods, and that administration 
was not necessary, that sec. 27 of The StiC' 
cession Duties Act did not apply, and that 
the Curator's claim should be dismissed with 

Set Married Woman 205 

INFANT-^ 

Religious education of , See Guardian 202 

INJUNCTION— 

Form of order. Lever v. Ooodwin, 36 Ch. D., 1, 

loiiOni eo ... ... ... ... ... ... \x 

There is no precedent for an injunction against 
a justice to restrain criminal proceedings ... 17 

Undertaking for damages required in granting 
an interlocutory injunction 21 

See Company 166 

INJURIES TO PROPERTY ACT OF 1865— 

Sec, 26, Bona fide claim, oj title. Jurisdiction 
of justices, R. agreed to sell land to C. C. 
paid part of the purchase money. About 
three weeks afterwards, but before the 
whole of the purchase money had been paid, 
R. began to remove the wire from the fence 
surrounding the land a^eed to be sold. C. 
laid an information agaiiwt R. under section 
29 of The Injuries to Property Act oJ 1866. 
It appeared from the evidence that there 
was a dispute as to certain of the terms of 
sale. C. said R. was entitled to take away 
a crop of potatoes. R. said he was entitled 
to take away the improvements, and that he 
removed the wire under the bona fide belief 
that the property was his, and that he was 
entitled to do so. 

R. was convicted and ordered to pay a fine of 
£5, with £7 for damages, and £3 Ss. for 
costs, or in default of payment, to be im- 
prisoned for three months. 

Heldy that this was a bona fide claim of right, 
and that B. should be relieved of the order 

for fine and imprisonment 160 

INSPECTION OF BOOKS— 

See Company... ... ... ... ... 166 

INSOLVENCY ACT OF 1874— 

(S8 Ktc, No, 5 A s, 165. Last examination of an 
insolvent before the police magistrate at 
Charters Towers refused, and examination 
ordered to be held at Townsville 1 

8, 111, AsHgnment of book debts. A bond fide 



PAQI 

assignee of book debts and books of aooount 
will not be compelled, upon the subsequent 
insolvency of the assignor, to deliver up the 
book which passed by the assignment. 
S. Ill is not applicable to persons having a 
legal title by purchase. Inspection might 
be directed for the assignor's trustee ... 12 

S, 169, Certificate of discharge. Majority of 
creditors. An insolvent after three years, 
after complying with the requirements of 
s. 16d, is, in the absence of fraud or collusion, 
entitled to his discharge. By " majoritv of 
creditors " is meant a majority in number, 
not in value. 
Counsel for a creditor has no locus standi .. 22 

Creditors* Petition. S. 44t 9ub. S. A judgment 
debtor having departed out of the colooy 
and remaining out of the colony held to have 
committed an act of insolvency, and adjadi- 

OCvvvU «•• ••• •■• •«• •«• «•• m) 

Liquidation. Debtor's dischai^e must be granted 
by creditors themselves. They have no 
power to delegate the authority 38 

Trustee of an insolvent plaintiff joined after entry 
of judgment. IMsclaimer by trustee and 
judgment vacated. See Practice 38 

Liquidation, Proof of debt. Preferential claim 
by mortgagee in possession for wages of 
debtor's servants, for three months prior to 
liquidation. See Wages 23 

iS'ee Cbowk Land6 Act OF 1876 ... 4 

Liqudda^ion. Exemption from stamp duty in 
iTisolvency, Insolvency Act, sec 190. Stamp 
Duties Act of 1866. CeHificated debtor not 
an insolvent, A liquidating debtor, after 
receiving his certificate of discharge, re-pur- 
chased from the trustee the estate in liquida- 
tion, in pursuance of a resolution of the 
creditors that the debtor, upon receiving his 
certificate, should re-purchase on certain con- 
ditions. The debtor having received bis 
certificate, a conveyance embodying the 
resolution was executed by the trustee, and 
the estate was transferred. 

The question to be decided was whether the con- 
veyance came under the exemption clause of 
The InsolveJiey Act, sec. 190, or was liable to 
the ordinary duty required under The Stamp 
Dutiet ActoJ 1866, 

Held, that the conveyance, which came after 
the certificate of discharge, transferred the 
insolvent estate not to a liquidating debtor, 
but to a discharged insolvent, who was in 
the same position as an outside purchaser, 
and must pay the stamp duty 59 

Proof of debt. Secured creditor, Mortgag*. 
Joint and several covenant, H. sold to a 
syndicate of six (of which he himself was 
ona), certain lands mortgaged to him by way 
of transfer and charee. 1 he six jointly and 
severally covenanted to pay the mortgage 
debt. One of them, A. J. Barker, went into 
liquidation. The mortgage debt, originally 
£8,000, had been reduced to £7,740 9s. 5d., 
and as one-sixth of this was merely nominal, 
each of the five was liable for £6,450 7s. lOd. 

U. died, and his wife and A. Raff, transferees of 
the mortgage, proved for that amount in 
Barker's estate, but the trustee rejected the 
proof on the ground that they were fully 
secured. 

Held, that the proof miwt be admitted, 



jaw: 



'-'^ r •:HaM- 



(ix) 



PAOK 

/n re P(«mm«r» 1 Ph. 56, followed 78 

LaU examiruUion, JurUdietUm, Northern Su- 
preme Court, Ifuolveney Act, as. 4* ^^4* 1^^% 
Rule 166, Where an insolvent who had 
been adjudicated in Brishane was resident 
at Townsville, a jadf(e of the Northern Su- 
preme Court has jurisdiction to hear the 
last examination of the insolvent, but the 
papers should be returned afterwards to the 
Supreme Court Office at Brisbane. An np- 

?lication to fix the examination before the 
'.M. at Charters Towers was refused 78 

Order of The Chief Justice, reported anU p. 78, 
not given effect to, as being mandatory in 
form. SenMe^ if it had been in the form of 
a request, it would have been complied with 101 

The Insolvency Courts sitting at Brisbane and 
Townsville are auxiliary to one another, and 
therefore there is jurisdiction in the Court at 
Brisbane to fix an examination before a 
judge of the Northern Court. 

The order of The Chief Justice (aiUe 78) affirmed 1 15 

Insolvency Aei^ s. 88^ Damageh for personal in 
juries. Asset in estate, A sum of money, 
recovered by an insolvent for personal in- 
juries, not ordered to be paid over to the 
trustee. 

It is in 'the discretion of the Court whether such 
aa order should be made under sec. 88 of 

The Insolvency Act of 1874 W 

Liquidation, Heffistraiion t^ resolutions. /?*• 

solvency Act, Rule gl8. The resolutions 

ried by the necessary majority allowed to 
filed, although the time for filing had 
elapsed, and the resolutions had been signed 
by certain creditors who were not present, 
bat were represented to be so 101 

Annulment of insolvency. Insolvency Act, s, 16S, 
The power of the Court to annul an insolv- 
ency, nftder sec. 183 of The Insolvency Act, 
is discretionary, and only will be exercised 
in a proper case. Where the insolvent, by 
false swearing, and to evade payment of his 
debts, procured himself to be adjudicated 
insolvent in formd pauperis, when his debts 
were under £200, and his assets (cash in 
hand, which he endeavoured to conceal) 
exceeded £3,000 ; application to annul the 
insolvency ajfter all creditors had been paid 
in full, refused. 

In re Corry, 1 Q.L.J. , 69, followed 103 

Appropriation of salary to pay creditors. In- 
sclvency Act, s, :^04, rr. 38, 156, jf, 66, 66 ... 132 

See Execution Crrdwob 177 

INTEREST— 

Claimed on specially indornd writ. See Prac- 
tice 178, 179 

INTESTACY- 

Administratrix. Leave to mortgajje. Intestacy 
Act, s. 60, Leave to mortgage ^ven to the 
curator and administratrix of an mtestate ... 100 

^ee Mabbiaok 16 

See Husband and Wnrs 106 

INTIMIDATION— 

5e6 Criminal Law 137 

JOINT TENANCY— 

See Trdstbk ... ... ... ... ... ... 118 

JUDGMENT— 

Form of order for, again^ married woman. See 

Vacated, See Pbactice 38, 55 

Restored, See New Trial ... ... 43 
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Setting cuide judgment by dtfauU, See P&actice 56 
See Final Judobtent 
See Practice 
JUDICATURE ACT— 

£lfect of. See Contract 73 

See PRIVT Council 268 

JUDICIAL SEPARATION— 

Permanent alimony. Security. Injunction, On 
an application for permanent alimonv, se- 
curity was ordered, and leave to apply for 
an injunction and receiver to protect the 
whole of the respondent's property for the 
benefit of the petitioner, if it appeared that 
the respondent was dissipating it, or putting 
it out of his power. 
Noakes v. Noakes and IIUI, 47 L.J. (P.D. k A.), 
20, and Newton v. Newton, 55 L.J. (P.D. k 

A.), 14, followed 104 

JURISDICTION— 

See Arbitration 182 

See CoHPANT... ... ... ... ... ... 64 

See Crown Case Rbssrvkd 63 

See Crown Lands Alienation Act 224 

See DisTRicr Court 216 

See Insolvenct Act 78, 175 

See Jvaricsa 17 

See Local Government 40, 207 

oee Jl KAi/flCJC . . • ... ... ... ... ... 44 

^ <S«« Privy Council 268 

See Shall Dbbxi! Court 9 

JUSTICES— 

See Local Government 

See Prohibition 

See QuASBiNO Order 

See Small Debts Court 

Practice, Perjury, Jurisdiction, 60 Vic,, No. 
17, An action had been brought in the 
Supreme Court in which the reu iaeue was 
whether a certain receipt put in evidence 
had been signed by the puiintiff, who denied 
his signatura The defendant swore that 
the plaintiff had signed it in his . presence. 
The jury found for the plaintiff. An infor- 
mation for perjury was laid against the de- 
fendant. Before the time for appeal had 
expired, and during the course of the hear- 
ing of the criminal charge before the police 
magistrate, defendant obtained a rule nisi 
for a new trial of the action io the Supreme 
Court, on the ground uf discovery of fresh 
evidence. Application was made to the 
police ma^strate to stay proceedings in his 
Court until the disposal of the rule nisi for a 
new trial ; but he declined, and stated his 
f intention to take all the evidence for the 
prosecution, and then remand the defendant 
from time to time. Defendant then brought 
an action against the police magistrate, and 
obtained an order for an interim injunction, 
restraining him from proceeding until a cer- 
tain day, with leave to serve a notice of 
motion for that day, for an injunction or 
matidamus to restram him from proceeding 
until the disposal of the rule nisi in the 
action. 

Held, that there is no precedent for an action 
by a defendant against a justice for an in- 
junction or mandamus to restrain criminal 
proceedings. 

Held, that under sections 107 and 108 of The 
Justices Act (50 Vic, No. 17), a justice hiis 
no authority, after taking evidence on a pre- 
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^liiniiiftry inqniry in a criminal caae, to 
remand the defendant, pending the result of 
Supreme Court proceedings, but must either 
discharge or commit the defendant. 

Though it is in a justice's discretion to proceed 
until restrained by the Supreme Court, it is 
a safe rule for justices not to entertain com- 
plaints when civil proceedings are pending 
m other Courts, in respect of the same sub- 
ject matter. Reg. ▼ Ingham^ 14 Q.B., 396, 
approved... ... ... ... ... ... 17 

LAND— 

StJt CsowN Lands Alisnation 
LARCBNY-^ 

$€€ Criminal Law 219 

LIEN^ 

Ste Solicitor, and Practice 
LIFE INSURANCE— 

Overdue premiums. Authority of agent. Lapse. 
Estoppel, The plaintiff's wife being insured 
in the defendant company, the premium 
became overdue* By the conditions of the 
policy, a period of 45 days' grace was 
allowed where premiums were in arrears; 
after which the policy was to be void, but 
the directors misht at any time after the for- 
feiture revive the policy on such terms as 
they liked. 

After the lapse of the days of grace the plaintiff 
paid the premium to the defendants' agent 
at B., ana a receipt was given him for the 
money. 

The a^ent had authority to receive overdue pre- 
miums after the lapse of the days of grace. 

The company, by express notice, had required 
that a satisfactory account must be siven of 
the present health of the person seeking to 
make a renewal. 

The defendants knowingly permitted, before 26th 
July, 1889, their agent to receive payments 
of overdue premiums, where the policy had 
become forfeited, without proof of good 
health of the person assured at the time of 
such payment. The plaintiff and his wife 
were aware that the defendants' agent was 
in the habit of receiving overdue premiums 
without proof of good health. All the 
parties were aware that the sgent had no 
authority to take the payment of overdue 

Sremiums without such proof after the 26th 
uly, 1889. The prenuum was paid on 13th 
November, 1889, being after the due date 
and the days of grace, and the assured died 
on the 14th November, 1889. 

Held, (affirming the decision of Kkal, J.) that 
there must be judgment for the defendants. 

Semble, an insurance company granting grace 
several times is not estopped from insisting 

upon the conditions of their policy 121 

LIMITATION OF ACTION— 

JSee Brands Act 1 

In xsaae of mistake, runs from time of discovery 80 
LOCAL GOVERNMENT— 

Act of 1878, M. 64-69 and 86. Ouster. Election. 
These sections as to procedure are not merely 
iustructive, but are compulsory ; and that it 
is not discretionary with the Court to relax 
the law in favour of persons who disregard 
statutory provisions laid down for their con- 
duct in connection with elections 5 

Highway, 4S Vic, No. 8, s. £S7. Permanent 
obtiruction qf highway. A certain road was 
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divided down the middle into two levels, and 
a fence was erected along the edge of Uie 
cutting. The fence was intoided to be per- 
manent. 

Held, that such obstruction of the use of the 
road was unauthorised by The Local Oovem- 
ment Act of 1878, and illegal 30 

OusUr. 61 Vie., No. 7, ss. £6, 43, Time qf 
Nomination. An objection was taken that 
a nomination paper for election was not 
entered before 4 o clock as required by s. 43 
of The divisional Boards Act qf 1887. 

Held, that as the time in dispute was so short, 
the time taken by observation of the sun 
must be shown before the Court could say 
the returning officer was wrong in receiving 

the nomination paper 191 

VALUATION— 

Land. 52 Vict., No. 9, see. 2. Notice of appeal. 
Jurisdiction. Person aggrieved. A rate- 
payer gave notice of his intention to appeal 
affainst a .valuation under sec. 2 of The 
Valuation Amendmitnt Act qf 1888, but did 
not state that he thought himself aggrieved 
by the valuation. The notice of particular 
valuation being ^iven to such ratepayer as 
owner and occupier. 

Held, that by necessary implication the rate- 
payer was taken to have thought himBelf 
aggrieved, and that the justices had joria- 
diction to hear such appeal. 

Bex. V. Justices oj Essex, 6 B, and C, 41; Htx. 
V. Bond, 6 Ad. & E., 906, distinguished ... 40 

The Valuation and Baling Act of 1890, sec. IS, 
subsees. 1, 6. Tramways Act of 188£, see. 
8£. BateaUe property. Land. Tramways 
are rateable property within The ValwUion 
Act qf 1890. 

A tramway is land for the purposes of rating, 
but quaere the basis of valuatio* i^^ 

Local Oovemment. DivUional Boards Act of 
1879, ss. 60-64, 70. Divisional Boards Ad 
of 1887. The defendant was the owner of 
certain land in Yeerongpilly Divisional 
Board, from October, 1883, and was sued by 
the said Board for rates due for the yean 
1883-1887. The defence set up was that the 
defendant did not at any time during theae 
years receive notices of valuation, or notices 
that rates had been made upon the land. 

In October, 1890, the defendant received notices 
purporting to bear date during the above- 
mentioned years, and notifying that au 
appeal Court would be held. 

Held, on demurrer, that as the rates were pro- 
perly made and had become due, and all 
rights were preserved by the Act of 1887, 
the liability of the defendant continued, and 
the rates were payable 125 

£^«e Cbown Lands 106 

Valuation and Bating Act qf 1890, «. 11, sub. J, 
Land used /or public purposes. 64 Vic, So, 
13, s. 3. In order to exempt lands used for 
public purposes from rating, it must be 
proved that the lands are uqed exclusively 
for public purposes. The exclusive user, 
essential to exemption, excludes anything 
which is not for the sole benefit of the pub- 
lic. The lands of the Acclimatisation Society 
and National Association are liable to rating 
inasmuch as they are let for peconiary bene- 
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Mayor o/Snendon v. Blaektcood, 2 Ap. Ca., S74, 

followed ... .. 151 

Bating, Appeal, Frtsh vcdwUvm. 64 Vie,y I^o, 
24, a, 14, McGbie, Luya k Ca being rated 
by tbe Widgee DivisioDal Board appealed 
against the valuation, and objected to the 
jariBdiction of the Court, as no fresh valua- 
tion, within the meaning of Tht Valtuituin 
and Rating Act 0/ 1S90, had been made. 
The Board had adopted the valuation of the 
previous year, and the valuation oonformed 
with Schedule ii. of the said Act The 
justiceB upheld the objection, and refused to 
hear the appeal. 
Held, on appeal, that the justices had jurisdic- 
tion to hear the appeal, and that it was 
competent for the Board to adopt the previ- 
ous valuation 207 

8te Ultra Virks 189 

LOCUS STANDI— 

Ste Insolvjsncy 22 

MANDAMUS— 

Does not lie against a justice to restrain criminal 

proceedings 17 

MARINE BOARD— 

Prohibition, Navigation Act of 1876, m. S7, 
S8, 39f mb, S, Suapewtiou of eertiJiccUe. 
Mode of inquiry, A Marine Board inquiry 
was hold into a collision between the 
steamers **£urimbla" and **Lismore." 
After the inquiry the Secretary of the Board 
wrote to B.. third mate of the " Eurimbla,'' 
stating that the Board found he was in de- 
fault, and called upon him to show cause 
why his certificate should not be stispended. 
B. received, along with the letter from the 
Secretary, a statement of the case upon 
which the inquiry had been ordered. At 
the second inquiry, at which B. attended to 
show cause, the £ioard acted on the evidence 
given at the first inquiry, and B. had no 
opportunity of cross-examining the witnesses. 
B.*§ certificate was then suspended by the 
Board. 
Held, that B. had not bad a full opportunity of 
makinff his defence, and that a rule niai for 
a prombition should be made absolute, with 

costs, against the Board 151 

MARRUGE— 

Within prohibited degrees voidable^ not void. K. 
made a will in favour of his niece, and after- 
wards married her ; ho died, leaving a child, 
and without leaving a will subsequent to 
marriage, or impeachmg the marriMc. 
Held, that the English Act, 5& 6 Will. iV, c. 54, 

does not apply in Queensland ; and 
Held, that, he not having impeached the mar- 
riage before death, it was good ; and there 
being no will subsequent to such marriage, 

he died intestate 16 

MARRIAGE GIFT— 

Cheque, Decease of drawer hrfbre pre^entaiion. 
Final judgment. In June or July, 1889, F. 
made a gift in the presence of witnesses, of 
£500 by che(}ue to S., his daughter, to whom 
he had promised the amount on her marriage. 
He requested her and her husband to hold 
the cheque until 15th September, when there 
would be funds available for its payment; 
but in August he died, and the cheque was 
never presented. On an action against the 
executors for £50 with interest and costs, 
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final judgment was otdered for the amount 
claimed, without interest; and coats were 
allowed both parties out of the estate ... 16 
MARRIAGE SETTLEMENT— 

Mistake, Rectification. The female plaintiff 
directed one R. G. W. to have a marnaffe 
settlement prepared, enabling her **to do 
what she liked with her property. " R. G. 
W. gave instructions for uie preparation of 
settlement, giving her a life mterest in the 
rents and profits, and enabling her to occupy 
the said land. Such settlement was dmy 
executed by the female plaintiff and her hus- 
Itand, the male plaintiff, under the mirtaken 
belief that it contained a power for the 
female plaintiff to do as she liked with her 
property. 

Held, the settlement should be rectified to aeoord 
with the actual intention of the parties, and 
an order was made for the insertion of a 
trust to seU, mortgage, demise, and otherwise 
dispose and deal with the property. 

Torre v. Torre, 1 Sm. and Giff 518, followed ... 184 
MARRIED WOMAN— 

tS^ce Criminal Law 130 

See Husband and Wifb 106 

j$ee Real Pbopebtt Act 57 

Interpleader, Married Women* e Property Act, 
1890, M. 4* T' l^idtireet qf woman nuariod 
btfore the Ad, A woman married before the 
passing of The Married Women's Property 
Act, purchased certain ^^oods with money 
left her by her father's will before that Aoi. 
The money was not settled upon her for her 
separate use. On an interpleader summons 
the issue raised was whether the goods pur- 
chased with such money were her separate 
property or her husband's. 

Hela, that if a woman married before the com- 
mencement of the Act acquire a title to 
property which is not settled upon her for 
her separate nae, such property is not her 
separate estate unless it falls into her pos- 
session after the commencement of the Act. 

Reid V. Reid, 31 Ch.D., 402, foUowed 205 

MASTERS AND SERVANTS ACT OP 1861— 

Section 3. Quaehing order. Right to leave em- 
ployment. No definite asreement 50 

Sece, 8, SO, AgreiCment, Abeenting from hired 
service. Reasonable cause. Before a servant 
can be convicted of absenting himself from 
his service, or refusins to carry out his 
agreement under The Masters and Servants 
Act, it must be proved that he had no 
reasonable cause or lawful excuse for such 
absence or refusal, and that he bond fide 
believed he had no lawful excuse. 

Held, reversing the decision of the justices, that 
there was, under the circumstances, reason- 
able cause for the refusal to work 145 

The Wages Act of 1870, ss, 2, 7. Mortgagee, 
Warrant qf distress. Notice to Mortgagee 
before lodging warrant, Plaintifis were 
mortgagees of land owned by L. Defendant, 
a Isbourer employed by L.,8ued and obtained 
a judgment for £15 Is. against him for 
wages. Execution was issued and lodged 
with the Re«strar of Titles, as the judgment 
was unsatisfied. Plaintiffs took possession 
of the lands on 1st October, 1891, after the 
execution, and received no notice of the 
execution until after the warrant had been 
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lodfied, except that in April, IdOI, a general 
demand for wages was made on them. De- 
fendant threatened to sell the land under 
the warrant for execution. 

Held^ (Real, J., dissentieDte) that if the work in 
respect of which the judgment was obtained 
was done upon the mortgaged land, the 
defendant was not entitled to lodge the war- 
nmt of distress -with the Registrar of Titles, 
without first calling upon the plaintifis to 
show cause why it should not be so lodged, or 
otherwise making them parties to the pro- 
ceedings before the justices, before the 
warrant of distress was executed against 
the mortgaged land 194 

See Mo&TOAOEB ik Possbssion 13, 23 

MEETING OF CREDITORS— 

See Insoltenct Act 156 

MINING COMPANY— 

See DiviDmvD DxjTY 220 

MISCONDUCT - 

0/aeolicUor, SeeSojAcnon 49,176 

MISREPRESENTATION— 

See CoNTBAOT 73 

MISTAKE— 

Statute of LimUationH run from the date of dis- 
covery Oi... ... ... ... ... ... clU 

See Makbjage Ssttlimknt 134 

MITTIMUS- 

See Costs ... ... ... ... ... ... 65 

Sre DiSTBiOT Coubt 177 

MORTGAGE— 

i9e/ Cbown Lands AuuTATioir 224' 

See Insolvbnot 78: 

See Intkstact 100 

i9ee DiviDKND Duty 192 

MORTGAGEE IN POSSESSION— 

Liable for six months' wages of mortgagor's 
servant, even though mor^^agor has other pro- 
perty, if the possession amount to hindruice 
or prevention. Hindrance is any impediment 
in the way of the servant getting his wages 13 
A mortgagee in possession is entitled to prove as 
a preferential claim only for so mucn of the 
three months' wages as were earned prior to 

the taking possession 23 

Su Masters' and Sebvakts' Act of 1861 ... 194 
NEW TRIAL— 

See Practice 14, 35, 43, 44, 208, 213 

NEW ZEALAND— 

See Babrtstbb 98 

See Solicitor 207 

NORTHERN SUPREME COURT— 

See Crown Case Reserved 63 

See Iksolvenct 78, 115 

See Practice 44 

NOTICE— 

Priority of fi, fa. See Real Property Act ... 33 
OFFENDERS PROBATION ACT— 

See. 3. Previous conviction. Tioo informationa 
preteniedsimulfaneouely. A prisoner pleaded 
ffuiltv to charges on different informations. 
The benefit of the Act was extended to him 
on the first, but not on the second, as he was 

convicted on the first 219 

ORDERS— 

XxX. , r. o ... ... ... ... ... 17o, ifv 

III., r. 7a. See Practice 100 

X^^ • y A» V ••« ••• ••• ••• ••« ••• OO 

XIV., r. lA 66, 108, 125, 178, 179 

XVI., rr. 13, 16) 16 ... ... ... ... 79 

•f • . « ••• at* •«. ... ... ...Ji «4 
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.A^V V XXx. , r. i ... ... t.4 ••. •«• ^9 

A. A.X A.. , rr. 11,1^ ••• ... ... ... ... uU 

^V«(VX.^m., r. J.V ••. ... ... ... ... .<• uO 

A,A~A. * B , rr. o, ^o ... ... ••• ••• ••- m4 

Jv^Jw Jw V XXX. , r. 4 .. ... ... ... ••■ J4 

* * A « ^A Jv» , r.ii ... ... ... ... Ou 

^v i ii V ., r. o ... ••• •«. ... ••. ... i\M 

■A. uX V • , rr. D, / ... ... ... ... ... do 

LIV r 1 64 

XJX * * , f . lA ... ... ... ... ... ... Oo 

^^ • X. , r« o ... ... >.. ... •■• ... ov 

ORDER IN COUNCIL OF 1860^- 

See Privy Council 266 

OUSTER— 

See Local Govermhemt 5,191 

PARTIES TO AN ACTION— 

See Practice ... ... 79 

PARTNERSHIP— 

Continued by trueteea of will 199 

See Stamp Duties Act 170 

PASTORAL LEASES ACT OF 1869— 

See Contract 80 

PERJURY— 

See Crown Case Reserved 73 

oCe vUSTICKS ... ... ..• ... ... ... 1< 

PERSONALTY— 

In case of disputed survivorship. See Will ... 46 

PLEADINGS— 

Default of See Practice ..' 50 

Amendment of See Crown Lani>8 Auknahoii 
Am* 224 

PRACTICE— 

Crosi'examination upon affidavita in eupport of 
new trial. Depoeitione of deponent for Full 
Court taken and certified hy the Megittrar. 
Granting of »«» trial on ground of fretk 
evidence. Upon the cross-examination and 
re-examination of deponents as to matter in 
their affidavits filed m support of a motion 
for a new trial, which had hieen ordered to be 
taken after the granting of the rule niei, the 
Registrar must take the depositions and 
certify them, for the use of the Full Court, 
sklong with the affidavits in respect of which 
they had been taken. 

Affidavits can be filed on both sides on a motion 
for a rule absolute for new trial, on the 
ground of discovery of fresh evideooe, 
though only to establish the probability of a 
chanse in the result of trial, not to estab- 
lish tne truth of the facts ... 35 

Insolvent plaintiff's trustee, joined as plaintiff 
after entry of judgment, Trustee*s dis- 
claimer. Vacation of judgment. A success- 
ful plaintiflf became insolvent. His tmstee 
discuklmed. The defendants were refused 
leave to appeal to the Privv Council. On the 
unopposed application of the trustee, his 
name was struck out of the proceedings. On 
subsequent application of defendant before 
the FuU Court, the trustee*s name was 
restored to the record, and the judgment in 
the action vacated with costs of the action 
to the defendauts, on the condition that they 
undertook to recover their costs as a debt 
against the estate, and not against the 
trustee or the insolvent. 

Costs of the motion were also allowed both 
parties out of the estate, the trustee's in 
priority. Defendants were to have the 
amount of prior dividends paid in the 
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estate ; but the trastee rnuBt not diiturb the 

dividends paid 38 

Jurisdiction of Northern Court. The Supreme 
Court Act of 1889, #. 11. Appeal* from 
Northern jidgee. Motion* for new trial. 
By section 11 of The Supreme Court Act of 
1S89, 63 Vic, No. 17, which confers upon 
the northern judges within the northern dis- 
trict all the jarisdiction of the 0>urt, 
** except jurisdiction on appeal from a de- 
cision of a judge of a Supreme Court," gen- 
eral powers are given ; and an extended 
construction should not be put on the words 
* ' appeal from a decision of a judge. " If two 
constructions of those words were possible, 
the limited construction is the proper one. 
As the law stood before the Act, appeals 
were always dealt with in various Acts and 
rules of Court, as matters coming from a 
judge alone, and as distinct from new trial 
motions. The Northern Supreme Court is 
excluded by this section from hearing an ap- 
peal from the decision of a judge sitting 
alone, or where he has directed a jury to 
find h. verdict for either party, or where he 
has entered judement upon admitted facts 
upon motion— t£e jury having been dis- 
charged. In all other cases, where there is 
a mixed function of judge and jury, and in 
all applications for a new trial, the proceed- 
ings should be taken before the Northern 
Supreme Court 44 

Omietion of question to jurjf. New trxal under 
O. XXXVIIL, r. 4. ' On the trial of an 
action on a promiasoiy note for £400, alleged 
to have been made by defendant in favour 
of H., and endorsed nnally to plaintiffs, the 
defendant denied having made the note, and 
said it was, including the signature, a forgery. 
Readmitted having made two notes in favour 
of U., each for £100, one of which H. bad 
told him was destroyed. The jury on the 
question — Was the note made by defendant? 
found that it was, but for £100 only, and 
that the word '*one" and the figure " 1 " 
were altered to " four.'* 

Upon this, judgment was entered for the plain- 
tiff for £100. 

Held^ that the questions —whether the note had 
been altered, and whether the alteration was 
apparent— should have been put to the jury ; 
and that on that ground there should be a 
new trial as to those two points, under O. 

On a motion for a new trial, the sole question to 
be decided is whether there is a probability 
of the new evidence inducing the second 
jury to upset the verdict 9f the first jury. 
See Practice 35 

Praefice. Setting aside order aheolute. Former 
judgment restored. An order absolute for a 
new^ trial had been granted, subject to the 
defendant giving security for, or paying into 
Court before a certain date, the amount of 
taxed costs of the previous trial. 

On failure by defendant to comply* with the said 
conditions, an order was maae settins aside 
the rule absolute, and the prior judgment 
consequently restored without an order ... 43 

Comnter-eiaim. Default of pleadings. Motion 

for judgment on admissions. O. XXIX., rr. 

11, 12. O. XXXJX^ r. 11. Where a de- 



PAGX 



fendant delivered a statement of defence and 
counter-claim, and no ioinder of j issue or 
answer has been served, the defendant is 
entitled to judgment on the statement of 
claim» and for the relief prayed in the counter 

vIotKIU ... ••> ••• ... ,,, Ov 

O. XIV., r. la. Judgment against married 
woman. Separate estate. Form of judgment 
approved. In an action against hnsband 
and wife, the wife did not enter an appear- 
ance, and judgment was signed by default 
against her. The judgment was subsequently 
vacated, and an order for judgment against 
her separate estate approved of 55 

Setting aside judgment bg default. Non-indorie- 
ment of writ. O. IX., r. 9. O. XXIX., r. 
14, O. If VI., r. 6, The service of the 
original writ, as well as a copy, and the 
consequent non-indorsement on the writ of 
the day and month of service, are not suffi- 
cient grounds for setting aside a judgment by 
default •.. I.. ... ... ... 5o 

Petition. AMdav%t of service. An affidavit 
stating that a copy of a petition to wind up 
a company, with a copy of the fiat or order 
of the Court indorsed thereon, had been 
served on the manager of the company, is not 
sufficient. 

The original petition with the fiat thereon should 
be produced at the time of the service of the 
copy, the original petition being filed after 
the hearing. 

Me ShitUr, 3 Q.L.J., 128, followed 105 

Final judgment. Order XIV., r. la. Appeal. 
IHseretion of judge. If an order has Jseen 
made under The Judicature Act or rules, in 
which a judge has exercised a discretion, the 
Full Court will not interfere with such order, 
unless for strong and substantial reasons. 

Wallingford v. Mutual Society, 6 Ap. Ca. 685, 
followed 108 

Final judgment. O. XIV., r. la. Setting aside 
judgment. There is an inherent power in 
the Court to prevent an abuse of its proceed- 
ings, and a judgment will be set aside if the 
circumstances of the case require it 125 

Probate action. Default of pleading. Affidavit 
of scripts. Order XXI., r. 2. In a probate 
action, the affidavit of scripts must be filed 
before the defendant can apply to dismiss an 
action for want of prosecution. The summons 
to dismiss should state the natnre of the 
default 124 

Setting off judgments. Costs. Solicitor's lien. 
The plaintiff recovered judgment for the 
return of certain specific articles — damages 
and costs : the defendant, on the counter- 
claim, for a debt owing by the deceased. 
On an application that the judgment by the 
defendant might be set off pro tanto against 
the judgment for costs obtained by the 
plaintiff upon the claim : 

Held, that the judgments could not be set off. 
Lamharde v. Older, 17 Beav., 542, followed. 

Held, also, that even if the judgments could 
have been set off, the Court, on the principle 
of Simpson v. Lamb, 26 L.J., Q.B , would 
not, under the circumstances of the case, 
have allowed it, except subject to the lien 
of the plaintiff's solicitor for his costs ... 71 

Parties. O. XVI, rr. 13, 15, 16. O. XXVIII., 
r. 7. Trustees and Incapacitated Persons 
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A^ (SI Vie., No. 19), *. 87. In order XVI., 
rr. 15, 16, the worda "anleas otherwise 
ordered " do not apply to dispeDsing with 
service on added defendants, section 87 of 
Tke Truiieet and Incapacitated Person* Act 
of 1867 does not apply before the bearing ... 79 

Change of eoiiciior. An order for change of 
solicitor is made as of course 79 

QtarmiBkee Order. Notice by telegram. O. XLIV., 
r.. B. Notice to garnishees by telegram 
allowed to bind the debts in their hands ... 100 

Cottof substituted service. O. III., r. 7a. Costs 
ol snbetitnted service were allowed in addi- 
tion to the fixed cost of nine guineas . . . 100 

Order XIV., r. la. Mequitites of affidatnt in 
support of summons for final judgment. The 
amoavit in support of a summons for final 
judgment, under O. XIV., r. la, should con- 
tain a statement that the defendant has 
entered an appearance to a specially indorsed 
writ* Where an affidavit m support con- 
tained no mention of a specially indorsed 
wMt or entry of appearance by the defen- 
dant, leave to withdraw the summons was 
granted on payment of the defendant's costs. 

FiUwaltm- v. Val Dare Opal Co., 3 Q.L.J., 162, 
followed ... ... ... ... ... ... 157 

Specially indorsed writ. Order III., r. 6. Order 
• 'XIF., r. la. InteresHn blank, A writ was 
indorsed for calls upon shareis, but the amount 
of interest claimed was not entered in the 
printed form of the indorsement, and the 
objection that the proceeding was invalid 
wss overruled, and leave to defend given ... 179 

SpeHaUg indorsed writ. Interest. O. XIV, r. 
la. O. Ill, r. 6. Amendment of writ. 
The writ in this case was indorsed for money 
lent at various periods during the year 1891, 
and, in addition, interest was claimed on 
each item at the rate of 8 per cent, per 
annum, under the provisions of s. 72 of The 
Common Law Practice Act of 1867. 

Heldt -that the claim for interest was not the sub- 
ject of a specially indorsed writ, and that 
the plaintiff could not amend 178 

Writ specially indorsed. Order III, r. 6. Order 
• XIV, r. la. Interest not arising by con- 
tract. The writ in this case was indorsed 
for money paid by the plaintiff to the use of 
the defendant, and at his request, and inter- 
est thereon. A summons for final judgment 
was dismissed, as the interest claimed did 
not arise from a contract. 

Chtmeyv. Small, 1891, 2 Q.B., 584, followed ... 178 

Jjfcw Mai. Rejection of evidence tendered after 

close of case. Discretion of judge 208 

ffcn*appearance of appell<tnt. Dismissal of 
appeal. When an appeal has been set down 
in the ordinary course, and is in the paper 
for hearing, if the appellant does not appear, 
the respondent is entitled to have the appeal 
dismissed with costs. 

Sx p€frte Lows, 7 Oh. D., 160, followed 220 

Nettf trial. Excessive damages. Liability of 
Sheriff for mistake of officer. Bona fides. 
The bailiff at Hughenden levied a writ of 
ft^ri facias on the goods of the plaintiff to 
satisfy a judgment against the plaintiff's sis- 
ter. The oailiff was informed that the goods 
belonged to the plaintiff and not to his sister. 
The oailiff entered into possession, no in- 
ventory was taken, and tiie bailiff withdrew 
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after five days. No evidence was given of 
damages. The defendant paid £5 into Court 
and adduced no evidence. The action was 
tried before Chubb, J., and a jury. Chubb, 
J., directed the jury that in assessing the 
damages the jury were not to consider the 
inotives (if any) which actuated the execu- 
tion, unless there was a gross outrage and 
abuse of the proceedings of the Court, and 
the jury awarded £150 damages, and judg- 
ment was entered accordingly. On appeal 
to set aside the judgment on the groond of 
excessive damages, the judgment of the 
Court below was affirmed ; it being held 
that, as no evidence was tendered in miti^- 
tion of damages, the Court was not justified 
in saying that the jury were manifestly 
wrong, or that the damages were such as 
reasonable men should not have given. 
Semble, the Sheriff should have interpleaded on 

getting the notice from the plaintiff 213 

See AuuiNTSTRATiON 39, 40 

Set Costs ... ... ... ... ... ... 55 

Set DivoBCB 25 

See Oarnishke 53 

St€ Injunction 13, 21 

See Jusncxs ... 17 

i$i?e District Court 177,216 

Set Crown Lands Aubnation Act ... ... 224 

St€ Privy Council 268 

PREFERENTIAL CLAIM— 
By mortgagee in possession 

For wages of debtor^ s servants 23 

PRESUMPTION— 

As to survivorship. SeeWlLL 46 

PRIORITY OF REGISTRATION— 

See Real Propkrty Act ... .*. ... 33, 70 
PRIVY COUNCILr- 

Appeal to. Final judgment. 7 if 8 Tm?., c. 69. 
Order in Council of 1860. Judicature Jet, 
ss. 4, 6, 10. A judgment given by a Judge 
in the first instance is not a final judgment 
within the meaning of the Order in Council, 
when the other side has given notice of 
appeal against such judgment. 
In such a case, before appealing to the Privy 
Council, an appellant must exhaust all hu 
remedies here oy appeal to the Full Court. 
Daguino v. Bellotti, 11 Ap. Ca., 604, followed ... 268 
PROBATE— 

Revocation of . See W ILL ... 197 

See Practice 124 

PROHIBITION— 

See District Court 216 

See Marine Board 151 

See Small Debts Court 153, 15S 

PROMISSORY NOTE— 

Apparency of alteration. See PRACTICE ... 14 

PROOF OF DEBT— 

See Insolvency ... 78 

See MoRTOAOBB IN P0.SSER8ION 23 

PROSECUTOR— 

Service of process on ... ... ... ... 158 

QUASHING ORDER- 

Service of Order Nisi on Crown Law Officers. 
Justices Ad, s. 2()9. An order nisi to onash 
a conviction, or order of justices, should be 
served upon the Crown Law Officers. 

Kingv. Chester. 2 Q.h. J., 186, followed 167 

Service of Order Nisi on prosecutors^ Justices 
Act, s. '209. Where an order nisi to quash 
a conviction or order of justioea has been 



□bteined, it mn«t be Mrv«d upon the prow- 
ontor u well u the jniticM. If this u not 
doDe, and the atatatory time for obtuoing 
the rule hai expired, the Court ha* no power 
to amend tbe rale by inserting the proeecu' 

Ei parlt SnOKfioM, Wilkinton't Qntauland 

JTayu^roff, 2Dd edition, p. 16, followed ... 158 

Stt HASTEaB AMD S«BV4NT8 ACT ... ". 50 

QUEENSLAND PERMANENT TRUSTBE CO.- 

See ADMiNiantATiOH 12. 39 40 

KATES- 

Stt Local Ootebshk.nt 
REAL PROPERTY ACT OF 1861— 

Sec. 91. Fieri Faciat. PHorilg of rtg!tlralio» 
oalaad. Shrriff"! tale, and tafit/aciion of 
prior claim. Hi M. * Co., first, and plain- 
tiffonalater date, delivered to tbe tMieriff 
writs of (I, fa. against W. & D, Plaintiff, 
after defivery, reristored his/./o. in the 
Real Property Office against VV. ft D.'s 
lands. H. M. ft Co. registered their writ 
on the land some days later than plaintiff. 
The Sheriff then aold and conveyed under 
both writs, with noticu from plaintiff that 
bis /. fa. had been registered first, and of 
his ctaim to priority thereby. loatead of 
•atisfying plaintiff's claim, the Sheriff paid 
the proceeds of the sale over to U. M. & Co., 
whose f, fa. was first delivered to him. 

Beld, that the platotiff was entitled to the pro- 
ceeds of the sole, as his writ bad priority 
over H. M. ft Co.'a in respect of the land ... 33 

Sec. 30. Married voman. Freehold etiate dur- 
ing marriage. Htuband'i life ettale. Tke 
Real Properly Act doei not affect a married 
woman's eatate in fee aujuired before mar- 
riage. Her husband has a freehold eatate 
in ner property duria(( their joint lives, and 
can obtain a certificate of title a« owner of 
such freehold, and be entered on the re)(ister. 

The wife here charged her estate with the 
amount of her husbaod'a debts to the defen- 
dants, by an nnocknowledged agreement. 
None of the parties contemplated charging 
the husband's estate 1 in fact, did not dedare 
the certificates of title as security in the 
husband's subsequent insolvency. Defen- 
dants ordered to return agreement for can- 
cellation, and to deliver op her oertilicatea 

of title to her .. 57 

REAL PROPERTY— 

See ExKCimoii 70 

See Ckown Lands Aluhatiom Act 224 

REALTY - 

/» cate of diipuUd larvitortkip. See Wlu. ... 46 ! 
RECIPROCfTV - 

On admittian of tolicitor 207 

See Mabkiaue Skitlbiimt 134' 

REGISTRATION— i 

Priority of fi. fa. by 33, 70 I 

OfBiUofS,' 



Of wiu 

REGUL^ GENERALES— 


m 


41,64,164 


RELIGIOUS EDUCATION— 




Sm Gdaeuian 


202 


REMAND - 




See Jc^ncEs 


17 


RESCISSION- 




See COMTKACT 

HRHmwHrii- 


" 


£ve<oiJJ£i n i.fi!i — 

Sm COMPAMY 


« 



RESIDUARY ESTATE - 

See Wui, 

RESTRAINING ORDER— 

Stt J^enct6 

SALARY-- 

Approprialionof. ^« Inbolybnot 1 

SALE BY SAMPLE— 

Set CofTKlCT 

SALE OF LAND— 

Srt COHT&ACT 

Selector^ 

Set Crown Landb Aluxatiun Act ... 4. S 
SEPARATE ESTATE— 

Form of judgment againti, 

Stt iNMLVKNCT ... 1 

Set Mabriku Woman ... 2 

SERVANT- 

Ste MAHtKBB AND SERrANTH AtT 
Stt MORTOAUKB I.V POBSKWIION 

SERVICE- 

Of pelilion li 

Ofpiril ... ... , 

Suhtfituted, eoete <^ .. H 

Set QDAflniNO Ordbr 

SET-OFF— 

Su Smu. Dsns CotiBT 1< 

Set P&Acnci ' 

8HEARER- 

Sre Martirs ahd Servahtb Aot ... ... I 

SHERIFF 

Sate by 33, ' 

Liability offer miilate of officer. Se0 pRACTICB 2 

SMALL DEBTS ACT - 

Jarif diction to iear arliont on calli ' 
Amendment of proceedingt under ,,. ' ... I 

Practice under, at to eet off ... II 

Prokibitio* liei, in raiei under £10 ... L 

SOUCJTOR- 

choHi/eof " ,,■. :., ' 

Litnof ' 

Truilre. Prorition in will for pagmeal at if 
lolicilori and not Iruilee: Trutlrei Act of 
1889. 53 Vic.. -Vo. 4. Where solicitors were 
appointed trustees under a will, and the 
testator declared that they should be paid 
for business in relation to the eslat^ as if 
solicito™, not trustees. 

Held, that the clause allowed professional costs 
for work done, and not commissiou, irrespec- 
tive of the provisions of Tke fnuleee Ahl; 
and that such costs must be taxed and 
allowed for reasonable servi'"- 

Miteondvct. Sutpention and Ji 
the solicitor received a sum 
half of a olieiit. Instead of 
the client, he retained it, pi 
off' with various excuse*. S 
Court for non-payment wt 
office and papers by a cr 
sequent ius&tlity to moke u] 
tween himself and his client. 

The Court ordered payment of the money, and 
costs o( the proceedinga, to hialate client by 
the solicitor ; also of a flue of £50 ; that he 
be suspended from practice, with leave to 
apply to remove auapensiou at the expiration 
of twelve months, on proof of payment of 
the above sums, which was a condition pre- 
cedent, and also on proof of ahatentiofi from 
1 the meantime, and ol good con- 



duct during suspension 
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Be-admis^Umof, A solicitor who had been struck 31 Vict. 

off the roll for misconduct {ante 3 Q. L. J., 9), 31 Vict 

was re-admitted on proof of restitution, 31 Vict. 

amendment, and present good character ... 176 31 Vict. 

Admission of. Reciprocity. A solicitor of New 33 Vict. 

Zealand admitted there under the rules re- 34 Vict. 

quiring service under articles, and who has i 34 Vict. 

passed an examination in general knowledge, 35 Vict. 

is entitled to admission liere under the re- 38 Vict. 

ciprocity rule, after passing an examination i 38 Vict. 

in general law and the statute law of Queens- 38 Vict. 

land, so far as it differs from that of England. i 38 Vict. 

Quaere — The right of admission of a person 38 Vict 

admitted under the new rules which do not 38 Vict 

require service under articles 207 38 Vict. 

See Articled Clkbk 155, 180 38 Vict. 

SPECIAL BAIL— 38 Vict 

See Capias ad Respondendum 56 ! 38 Vict. 

STAMP DUTIES ACT OF 1866- ! 38 Vict 

Sec. 21. Duty payable on transfer of equity of 38 Vict. 

redemption from mortgagor to mortgagee 38 Vict 

for nominal consideration money, and a 38 Vict. 

release from the mortgage debt 26 40 Vict. 

Sees. 3j 21. Stamp Duties Act Amendment Act 40 Vict. 

of 1890 (54 Vic, No. 28J, ss. 4, 21. Con- 40 Vict 

struction of agreement. Stamp duty. The , 40 Vict. 

executors of H., who was in partnership 40 Vict 

with Watt and Gilchrist, agreed to sell B.^ 41 Vict. 

interest in the freehold property of the part- 41 Vict 

nership, on condition that the parties took 42 Vict. 

over the whole of H.'s liabilities. H.'s share 42 Vict 

was one-third of 42,462^ acres, valued at 42 Vict 

ten shillings an acre. The third share of H. 43 Vict. 

in that amounted to £7,077 Is., but the 46 Vict. 

whole of his liabilities, including partnership 48 Vict 

debts, amounted to £16,919 13s. 3d. A deed 48 Vict 

of transfer was executed of the land in pur- 50 Vict. 

suance of such agreement. 50 Vict. 

Held, that the true consideration for the first 50 Vict. 

agreement was £lSfi1 Is., and that that sum 50 Vict. 

was the amount on which stamp duty was 50 Vict. 

payable 170 50 Vict. 

5cc In .SOLVENCY 59 50 Vict. 

STATUTES— 50 Vict. 

6 Geo. XV, c. 129, s. 3 137 50 Vict 

9Geo. IV, c. 83 137 50 Vict 

5 and 6 Wm. IV, c. 54 16 51 Vict 

7 Vict, No. 16, s. 3 202 51 Vict 

13 Vict, No. 36, s. 23 189 52 Vict 

15 Vict, No. 4, s. 2 181 52 Vict 

22 Vict, No. 1, s. 26 46 52 Vict 

25Vict., No 11, s. 3 50 52 Vict 

25 Vict, No. 11, ss. 3, 20 145 53 Vict 

25 Vict, No. 11, s. 9 194 53 Vict 

25 Vict, No. 14, ss. 1, 3, 40, 77, 78 118 53 Vict 

25 Vict., No. 14, s. 30 57 63 Vict 

25 Vict, No. 14, ss. 33, 34, 96 * 224 53 Vict 

25 Vict, Nio. 14, s. 91 33, 70 53 Vict 

25 Vict, No. 19, s. 3 191 54 Vict 

27 Vict, No. 4, ss. 83, 90 179 54 Vict 

29 Vict, No. 5, s. 26 171 64 Vict 

29 Vict, No. 6, ss. 4,96, 102 132 54 Vict 

29 Vict, No. 6, s. 77 219 54 Vict 

soviet, No. 14 59 64 Vict 

30 Vict, No. 14, s. 21 26 54 Vict 

31 Vict, No. 4, 8. 48 56 54 Vict 

31 Vict, No. 4, 88. 48, 51 104 54 Vict 

31 Vict, No. 13, s. 64 218 55 Vict 

31 Vict, No. 19, 8. 87 79 55 Vict 

31 Vict, No. 24, 8. 39 197 55 Vict 

31 Vict., No. 24, ss. 39, 45 202 55 Vict 

81 Vict, No. 29, s. 2 91 65 Vict 



No. 29, ss. 29, 34 

No. 29, B. 34 

JCi o. oil, ss. / , 04 ... ... 

No. 30, ss. 40, 41, 55, r. 38 

No. 10, ss. 10, 68 

No. 16, s. 2 

No. 16, ss. 2, 7 

No. 4, s. 27 

No. 3, s. 11 

No. 5, ss. 4, 164, 182, r. 166 

No. 5, ss. 31, 207 

No. 5, s. 44, sub. 3 
No. 5, s. 44, sub. 12 

^ O. O, S« oo ... 

No. 5, s. 104 

No. 6, s. Ill 

No. 5, 8. 163 

No. 5, s. 165 

No. 6, s. 169 

No. 5, s. 190 

No. 5, r. 236 

^Of ^, s.^... ... 

No. 6, s. 4, sub. 8 

<L V \M9 $ ••• ••• ••• 

No. 15,88.4,21,28,101 

No. 15, 8. 49 

No. 3, ss. 37, 38, 39 

No. 24, s. 50 

No. 8, ss. 64, 59, 86 
No. 8, ss. 167i 248 

No. 8, s. 237 

No. 17, 88. 60, 64, 70 ... 

No. 10, 8. 82 

No. 15, s. 2 

No. 21,8. 2 

No. 12, 8. 27 

No. 13, ss. 6, 6 

No. 14, s. 3 

No. 17,88. 107, 108 

No. 17, 88. 173, 174, 214, 223, 

No. 17, 88. 181, 182 

No» 17, 8. 209 

No. 17, 88. 237. 238 

No. 23, 8. 2, sub. 6 

No. 31, 88. 3, 9 

No. 7, 88. 26, 43 

oQ« Oj nt^ x^» • • •«• «•• 

•H9 • Oy M X •■! ••• •■• 

0B a O « X \/ • • m ••• ••• 

IS Oft iJy 8«^««« •• ... 

X^ \J% V ••• ••• «•• 

No. 4, 8. 10 

No. 17,88. 4, 11, 17 

No. 17, 8. 11 

No. 18, 8. 6 

No. 18, 8. 36 

No. 9, B. 3, sub. 6 

No. 9, 88. 4, 7 

No. 10, ss. 3, 6, 7, 8, 10... 

No. 10, 88. 8, 9 

No. 13, s. 3 

No. 24, 8. 11, sub. 2 

No. 24, 88. 4, 11 

No. 24, 8. 13, subs. 1, 6 ... 

No. 24, s. 14 

No. 13, 88. 7, 13 

No. 33, 88. 126, 127 

No. 33, 8. 129 

No. 33, 88. 152, 153 

No. 33, 8. 166 
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STATUTE OF LIMITATIONS— 

See CoNTBAOP 80 

SUCCESSION ACT— 
See Will 

SUCCESSION DUTIES ACT— 

See Husband and Wim 106 

SUMMARY JURISDICTION— 

^M Crimikal Law 132 

SURETY— 

See ADMimsnuTiON 40 

TAXATION— 
See CciSis 

TOWN AGENT— 

See Abtiolkd Clerk 180 

TRANSFER— 

See Stajif Dutubs Aot 

TRIAI^ 

New. See P&AonoB 

By jwry. See Cbown Lakim Aubhation Act 224 

TRUSTEE— 

" Sole uee and benefli." Joint tenamy. Poseee* 
eton. Beal Property Act of 1861, ee. 1, 3, 
40t 77, 78. By a nomtnatioii of tnutees, the 
defendant, J. Walters, transferred to tms- 
tees certain land in trust, "for and on 
behalf of W. W. (a minor), and S. G. W., 
wife of J. Walters, and for their sole use 
and benefit" The said S. G. W. died, leav- 
ing W. W. surviving ; W. W. then died, 
having devised all fis real estate to the 
plaintiff. 

The defendant, J. Walters, never gave up posses- 
sion of the lands to the plaintiff, or any 
person entitled under the said nomination 
of trustees. 

Ths plaintiff claimed possession of the said lands. 

Seld, on demurrer, that the words constituted 
an estate for life only ; that there was no 
instrument under The Beal Property Act, 
and that the word " heirs " ought not to be 
imported .. ... ... ... ... ... 118 

See AooouNTB ... ... ... ... ... 64 

See Pbagtiok 38 

See SoLiOTTOB 15 

See Will 100 

ULTRA VIRES— 

By-law. Hawker^e lieenee. The Local Govern- 
ment Aot of 1878, ee. 167, 2i8. Hawkere 
and Pedlare Act of 1849, e. 23. 48 Vie., 
No. 15, s. 2. 60 Vic., No. 23, e. 2, eub. 6. 

The Municipal Council of Brisbane made a by-law 
enacting that no person should sell or expose 
for sale, except in the house, shop, or pre- 
mises of the person so selling, sny zarm pro- 
duce or veffetables, except under a license 
authorising nim to do so. 

Von Dohren was convicted of selling vegetables 
in George Street, Brisbane, wiuiout a 
license. 

Beld that the by-law could not be construed to 
authorise the imposition of license fees for 
the use of the roads, and was not directed to 
the regulation of the market, and so was 
ultra viree. Conviction quashed 180 

UNION- 

Bulee of. See Majstib8 akd Servants Act ... 50 



UNTRUE RBPRBSENTATION— 
See CBiMzirAL Law 



... 218 



VAGRANT ACT— 

Sec. 2. No meible lawful meane of support, or 
insufficient l-awful means. S. was arrested 
for vagrancy. At the time of his arrest he 
had money on him, and immediatelv before 
the arrest, a friend had taken S.'s gold watch 
and chain into safe custody. S. gave evi- 
dence at the Police Court that he was the 
owner of three racehorses, and produced 
receipts therefor ; lUso, that he paid £1 per 
week for his board. S. wsa sentenced to six 
months' imprisonment. 

Held, that the means of support must be pre- 
sumed to be lawful untu proved to be the 
contraiy, and that the conviction must be 

quasuefi ... ... ... ».« .■* ••• 

VALUATION— 

See LooAL GovaBinisirT 

VOTERS* ROLL— 

Manner of preparing 

WAGES— 

See Mastxrs and Servakts Act 
See Mortoaobb in Possession 

WIPE— 

iS^es Husband and Wine 
See Married Woman 
See Real Property Act 
Presumption as to surviving husband. 



181 



See Will 46 



WILL— 

Construction of 42 

No evidence of survivorship of husband or wife. 
Presumption as to real estate under The 
Titles to Land Act, 22 Viet., No. 1, eee. 26. 
As to personalty, English rule applied. 
Testator and his wife were drowned at sea, 
at nu;ht, through the foundering of their 
vesseiin lees than five minutes, after striking 
a sunken rock, in deep water. There was 
no evidence as to survivorship. The only 
evidence forthcomine was that of a survivor, 
who saw testator f allinto the water, and saw 
testator's wife standing on deck for about one 
minute i^Fterwards. Upon a suggestion that 
' an issue miffht be tried b^ a iury 8« to sur- 
vivorship, uie Court declmed to direct an 
issue on the ground that there was no evi- 
dence to go to them. 

The testator was five years older than his wife, 
who died intestate. There was no issue. 
On the presumption established by The 
Titles to Land Act, sec. 26, in respect of 
realty, the wife bein^ the younger was pre- 
sumed to have survived. In respect of 
personalty, the English rule was followed ... 46 

Trustees of, allowed to convert partnership pro- 
pei*ty into a joint stock company 100 

Charitable bequest. 25 Vic, No. 19, s. 3. Begis- 
tration. Number of witnesses. 7 Vic., 
No. 16, s. 3. Succession Aot, ss. 39, 45. 
50 Vic., No. 13, ss. 5, 6. James Swan, by 
his last will, bequeathed inter alia a legacy 
to the treasurer of the Wharf Street Baptist 
Church, and the Queensland Baptist Associ- 
ation was appointed residuary legatee. Both 
institutions were duly incorporated under 
The Beligioue, Educational, and Charitable 
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Insiiiutions Act of 1861. The wUl was 
attested by two witnesses, but not registered. 

Meldf withotttf considering the effect of a less 
number of witnesses than three, that regis- 
tration was a condition precedent to the 
validity of such bequests, and that they 
must fail... 

Mevoeation of probate. Acknowledgment of tig- 
nature. Suceeetion Act, ». 89. Costs. 
Probate of the will of James Cranley had 
been granted t.to Margaret Fahj, as sole 
executrix. The will w>re the sisnature of 
the testator and two witnesses, (ileeson and 
Simpson. Gleeson made an affidavit in 
support of probate, stating that Cranley 
sif;ned the williin the presence of the two 
witnesses, who signed in the presence of the 
testator and of eMh otiier. tlie jury found 
that the testator did not write his name, 
but that he acknowledged his signature in 
the presence of the two witnesses present at 



PAOB 



171 



PAom 



the same time, and that the «Sgnatures of 
Cranley and Gleeson were made in the 
absenoe of Simpson, and before Simpson 
came into the room. 

Seldt that the acknowledgment was insufficient, 
and that probate of the will must be revoked. 
The acknowledgment of his signature by a 
testator must be made in the presence of the 
* two witnesses before either witness sub- 
scribes his name. 

Co^ of all parties as between solicitor and client 
were allowed out of the estate. 

Me Haddock, L.R. 3, P. k D. 169, and CoBememt 
v. Fulton, 5 Moo., P.C, followed 



WINDING-UP OEDBR- 
See CoMPANT 

WITNESS- 

8ee Will 
WRIT— 

See PBAonOE 



197 
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... 179 



... 171, 197 
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In the Sopreme Court of QaeenslaniL 

BOCLISIASTICAL JVHISDICTIOy. 

In the iDAtter of the WILL of GEORGE AH PAN, Ute 
of Capeville, in the Colony of Qaeenahuid, Publican 
and General Storekeeper, deceased. 

NOTICE ie hereby given that the Acoounta in the above 
Estate, from the twenty -second day of Jane, 1886, 
to the second day of Febniary, 1893, have been this day 
filed in imr office, and all parties having any claim against 
the said Estate, or being otherwise interested therein, are 
reqaired to c«me in More me at my office, Snnreme 
Coart House, Brisbane, on or before the eighteentn day 
of May, 1893, and inspect the said Accounts, and if they 
shall think fit object tnereto. The said Accounts will be 
duly enquired into at my said office, on the above day, 
at the hour of ten o'clock in the forenoon. 

Dated the seventh day of April, 1803. 

M. JENSEN, Deputy Rmstrar. 

MAB8LA.ND ft Mabslakd, Proctors for the &ecutor8, 
Charters Towers. Agent— O. V. Heluoab, Adelaide 
Street, Brisbane. 

In the Supreme Court of Queensland. 

EoOLKSIASnOAL JURISDICTION. 



In the matter of the WILL of JAMES ROWLAND, late 
of " The Bamboos,'' Tweed River, in the Colony of 
New South Wales, Farmer, deceased. 

NOnCE is hereby given that the Administrator's Ac- 
counts from the fifteenth day of February, one 
thousand eight hundred and ninety-two, to the seventh 
day of January, one thousand eight hundred and ninety- 
three, in the Estate of the above deceased, have this day 
been filed in my office, and all parties having any claims 
on the said Estate, or beins otherwise interested therein, 
are required to come in before me at my office. Supreme 
Court House, Brisbane, on or before Tuesday, the sixth 
day of June next, and inspect the said Accounts, and if 
they should think fit object thereto, and if no exception 
shsll be taken to such Accotmts, the same will be duly 
enquired into at my said office, on the above day, at the 
hour of ten o'clock in the forenoon. 

Dated this twenty-first day of April, 1803. 

M. JENSEN, Deputy Registrar. 

J. R. Gaib, Proctor for the Administrator, Queen Street, 
Brisbane. 

In the Supreme Court of Queensland. 

In the matter of The Trwiee Ad, 18S9, and in the matter 
of the TRUSTS of the WILL and CODICILS of 
ELIZABETH McINTYRE, Ute of Toowoomba, in 
the Colony of Queensland, Widow, deceased. 

NOTICE is hereby given that the Accounts of Joseph 
Sharp Mclntyre, John William Mattinson, and 
Samuel George Stephens, the Trustees of the above-named 
Estate, from the twenty-ninth day of November, 1890, to 
the twenty-fourth day of March, 1893, have this day been 
filed in my office, duly verified by the said Trustees. All 
parties claiming to be interested in the said Accounts, or 
m the Trust Estate, are required to come in before me at 
nij office. Supreme Court House, Brisbane, on or before 
>^onday, the twenty-ninth day of May next, and inspect 
the said Accounts, and if they shall think fit object 
thereto. Notice is hereby further given tiiat whether any 
such objection is taken to the said Accounts or otherwise, 
the said Accounts will be duly examined and inquired 



into by me at my office, on the above-n^entioned day, at 
the hour of hau-past ten of the clock in the forenoon. 
And notice is also furUier given that anv person or per- 
sons who may, after such examination and mquiry before 
me as aforesaid, desire to oppose the passing of the said 
Accounts, or of any item or items therein, or the allow- 
ance to the Trustees of a commission thereon, or in respect 
of their management or sale of the Trust Property, must, 
within four days from the filing of my certificate, file, in 
the office of the Supreme Court, a notice addressed to the 
Registrar and to the'Tmstees, setting out the^pxNmds of 
his, her, or their objections thereto, and also serve a copy 
of such notice upon the Trustees or their Solicitor in 
Brisbane. 

Dated this twentieth day of April, a.d. 1893. 

M. JENSEN, Deputy Registrar. 

F. G. Hamiltok, Solicitor, 57 Queen Street, Brisbane, 
Agent for C. W. Hamilton, Solicitor for the Trustees, 
Ruthven Street, Toowoomba. 

In the Supreme Court of Queensland. 

EoCLEaiAOTIOAL JURISDICTION. 

In the WILL of The Honorable and Reverend KENELM 
HENRY DIGBY, late Rector of Tittieshall, in the 
County of Norfolk, in England, Clerk, deceased. 

NOTICE is hereby given that the Accounts in the 
above Estate, from the twenty -first day of January, 
one thousand eight hundred and ninety-two, to the nine- 
teenth day of April, one thousand ei^ht hundred and 
ninety-three, have this day been filed in my office. AU 
persons having any claim against the said Estate, or being 
otherwise interested therein, are required to come in before 
nie at my office. Supreme Court House, Brisbane, on or 
before Monday, the fifth day of June next, and inspect 
the said Accounts, and if they shall think fit object 
thereto, and if no objection be taken to the said Accounts 
the same will be dulv inquired into at my said office, on 
the above-mentioned day, at the hour of ten o'clock in 
the forenoon. 

Dated at Brisbane this twenty-first day of April, a.d. 
1893. 

M. JENSEN, Deputy Registrar. 

FoxTON & Cakdkw, Proctors for the Administrator, 
The Queensland Trustees, limited, Brisbane and Ipswich. 

In the Supreme Court of Queensland. 

EocLisiAsncAL JUBISDICnON. 

In the GOODS of JOHN PERRYMAN CLINCH, late 
of NIVE DOWNS, in the Colony of Queensland, 
Station Overseer, deceased, intestate. 

NOTICE is hereby given that the Accounts of the 
Administrator of the Personal Estate and ££fect8 
of the above-named deceased have this day been filed in 
my office. All parties having any claims against the 
Estate, or otherwise interested therein, are requested to 
come in before me at my office. Supreme Court House, 
William Street, Brisbane, on or before Friday, the nine- 
teenth day of May next, and inspect the said Accounts^ 
and if thev shall think fit object thereto, and if no objec- 
tion be taken to the said Accounts, the same will be dulv 
enquired into at mj said office, on the day above-namea, 
at the hour of ten in the forenoon. 

Dated this eighth day of April, 1893. 

M. JENSEN, Deputy Registrar. 

Chambkbs, Bbuos k MoNab, Adelaide Street, Bris- 
bane, Proctors for the Administrator. 
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LAW CALENDAR FOR MAY, 1893. 



Monday ... 

Tnesdfty ... 
Wednesday 
Thursday... 
Monday ... 
Wednesday 
Tuesday ... 
Wednesday 

Friday 

Monday ... 
Tuesday ... 



2 
3 
11 
15 
17 
23 
24 

26 

29 
30 



Brisbane Dist. Court, Civil. 

Port Douglas Dist. Ct., Crimi. k, Civil. 

Full Court, Bbisbamd. 

i'ull coubt, townsville. 

Cairns Circuit Court. 

Brisbane Civil Sittings. 

Townsville Civil Sittings. 

Roma Dist. Court, Criml. k Civil. 

Mackay Circuit Court. 

Public Holiday. 

CharleviUe Dist. Ct.. Criml. & WvU. 

Holiday — Northern Court only. 

Brisbane Criminal Sittings. 

3owen Circuit Court. 



All communications to he addressed to P. B. 
MacgregoTy Esq.^ Telegraph Chambers, Queen 
Street^ Brisbane. Anonymous communications 
are invariably rejected. Utmost secrecy preserved. 
Index of cases reported mil be published at the 
end of each year, MS, contributions will be 
returned to authors if Hot accepted. 



The Bate of Subscription is £1 Is. per annum. 
The Subscription List for the year 1892-93 is now 
open. Subscriptions are payable in advance to P. 
B. Maegregor, Telegraph Chambers, Queen Street, 
Brisbane. Subscribers for the year 1892-98 are 
requested to forward their subscriptions at an 
early date, 

NOTICE TO STJB8GBIBEBS. 



Owing to the difficulty experienced of late years 
in collecting subscriptions and advertising charges, 
the proprietors beg to intimate that the terms of 
subscription (by payment in advance) will be 
strictly adhered to. No additional charge will be 
made for postage to country subscribers. The 
old system of charging QtuKctte Bates for Adver- 
tisements will be abolished from Idt June, and all 
Advertisements must be pre-paid according to the 
following scale : — 



8. d. 
Ecclesiastical and iNsoiiYENcy Notices 6 

Notice of Passing Accounts and Sta- 

TUTOBT Notice to Creditoss ... 8 

Notice of Passing Trustees' Accounts 10 G 

Other Advertisements will be charged at 

4s. per inch. 



Wnt ^menslanli Itahr losmal. 

Bdited by P. B. Macgregor and M. J. CtSvlliwin, 
Cfue* reported by Oeorge SeaU^ BarriBter-ai4aiD. 



MONDAY, MAT 1, 1893. 



With this issue is completed the fourth volume 
of the " Queensland Law Journal." The issue 
for this month has been limited to the index, 
which has been carefully compiled, and embodies 
the indices to the parts ending June, 1890, and 
June, 1891. The Journal will be continued as 
heretofore, and at the same rate of subscription, 
an announcement which the proprietors are 
enabled to make through the liberality of the 
Library Committee, who have in the past rendered 
substantial help, and have decided to continue 
that help for the present. The proprietors, while 
thanking those who have also helped by subscrip- 
tion and advertisement, would urge upon sub- 
scribers whose subscriptions have not yet been 
paid to remit same at once, and they take the 
opportunity of pointing out that subscriptions 
are payable in advance, so that payments for the 
coming year may be included. The proprietors 
desire also to express their thanks to members of 
the profession who have, during the past year, 
provided reports of cases, especially Messrs. 
Allan Macnaughton and C. Jameson, who have 
kindly forwarded reports of cases decided in the 
Northern Court, and which could not otherwise 
have been obtained. 
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Aftkb manj conflicting ramoun, the reported 
abandonment by the present Attorney and Solicitor- 
G-eneral of their right to appear for private clients, 
except in the Privy Council and in the House of 
Lords, or in cases covered by existing retainers, 
has at length been officially confirmed. As a 
solatium for their submission to this self-denying 
ordinance, Sir Charles Kussell and Sir John Rigby 
are, it seems, to receive for the contentious busi- 
ness of the Crown the usual professional remu- 
neration, instead of being paid, like former law 
officers, on a lower and fixed scale of fees. We 
desire to record our active dissent both from the 
terms of this new arrangement and from the 
principle underlying it. The recent political (for 
it never rose to the dignity of a professional) 
agitation for the withdrawal of the law officers 
from private practice, drew its energy solely from 
the alleged adequacy of the salaries attached to 
these appointments, and the admitted indiscretion 
of Sir Richard Webster in undertaking the case 
of the Timeg before the Pamell Commissioners, 
and that of the Tramway Companies against the 
London County Council. But the provisions of 
the new compromise— for it is nothing better — 
contain a clear, though unconscious, recognition 
of the fact that the bare salaries of the Attorney 
and Solicitor- Qeneral are not sufficient to make 
these offices attractive to the highest intellects in 
the legal profession, and at the same time leave 
the present law officers of the Crown absolutely 
free to appear against public or quasi-political 
bodies in the Privy Council, or the House of 
Lords, or within the limits of existing retainers. 
Apart from these special considerations, however, 
our voice is still for the whole rigitne which the 
mischievous precedent established by Sir Charles 
BusseU and Sir John Bigby, no doubt from a 
tense of duty and with becoming reluctance, 
threatens to supplant. Only once, so far as we 
are aware, in our modem legal history has it been 
asserted that the Attorney or Solicitor-Qeneral 
sacrificed his public duties to the interests of his 
private clients, and then the assertion preferred 
by the late Mr. f awcett, on the questionable 



authority of Sir William Halx^ourt — ^was disproved 
by the present Lord Chief Justice of England, 
who was at the time senior law officer of the 
Crown, in an apologia for himself and his pre- 
decessors hardly less brilliant and not less suc- 
cessful than that with which Newman repelled 
the onslaught of Kingsley. In the skilful hands 
of Lord Coleridge, Mr. Fawcett's charge perished 
miserably, and, in our judgment, the case for 
withdrawing the immemorial right of the law 
officers to engage in private practice perished with 
it. The duties of the Attorney and Solicitor- 
Qeneral are multifarious and annually increasing. 
The best intellect that the bar produces is required 
to discharge them. Oaieris paribus^ the highest 
legal ability is to be found among the most suc- 
cessful practitioners of the law. But the leaders 
of the bar will not accept the law officerships of 
the Crown, with their precarious tenure of a few 
years' duration, if the dispersion of their elientele 
is made a condition of the appointment. More- 
over, we are satisfied that, even if this difficulty 
could be surmounted, the withdrawal of the law 
officers from the bracing atmosphere of forensic 
conflict, and from the sources of forensic experi- 
ence, must in the long run be injurious to the 
service of the Crown and the interests of the 
public, and we trust that the precedent which the 
factitious agitation of last autumn has created, if it 
cannot even now be set aside, will at any rate not 
be followed by future Attorneys and Solicitors- 
General. The safest fetter to place on the free- 
dom of the law officers is that which they have for 
centuries imposed upon themselves, and the only 
tolerable limitation of their professioiud liberty 
would be to prohibit them from appearing against 
public and quasi-political bodies. — Law Journal 
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BfAT 1, 1893. 



In the Supreme Court 6i QueeoBland. 

In the matter of The Trustee Act, 1889 , and in the 
matter of the TRUSTS of the WILL of GEORG£ 
RAFF, late of Brisbane, Gentleman, deceased. 

1^ OTICE is hereby given that the Accounts bf Alex- 
J3I ander Raff, Harry Raff, and Joseph Ortcn Bourne, 
Trustees of the above-named Estate, from the twenty- 
ei^^th day of July, 1891, to the twenty-seventh day of 
February, 1893, have this day been filed in my office, duly 
verified by the said Trustees. All parties claiming to bie 
interested in the said Accounts, or in the Trust Estate, 
are required to come in before me at my office, in the 
Supreme Court House, Brisbane, on or before Friday, the 
second day of. June next, and inspect the said Accounts, 
and if they shall think fit object thereto. Notice is 
hereby further siven that whether any such objection is 
taken to the said Accounts or otherwise, the said Accounts 
will be duly examined and enquired into by me at my 
office, on the above-mentioned aay, at the hour of half- 
past ten of the clock in the forenoon. And notice is also 
further given that any person or persons who may, after 
such examination and inquiry before me 8« aforesaid, desire 
to oppose the passing of the said Accounts, or of any item 
or items therein, or the allowance to the Trustees of a 
commission thereon, or in respect of their management or 
sale of the IVnst Property, must, within four days from 
the filing of my certificate, file, in the office of the Supreme 
Court a notice addressed to the Registrar and to the 
Trustees, setting out the grounds of his, her, or their 
objections thereto, and also serve a cony of such notice 
upon the Trustees or their Solicitors in Brisbane. 

Dated the twenty-seventh day of April, ▲.o. 1893. 

M. JENSEN, Deputy Registrar. 

MacPuxrsok k Fkxz, Lutwyche Chambers, Adelaide 
Street, Brisbane, Solicitors for die Trustees. 



In the Supreme Court of Queensland. 

In the matter of The Trustee Act, 2889, and in the matter 
of the TRUSTS of the WILL of WILLIAM 
HARLE, late of Brisbane, in the Colony of Queens- 
land, Painter, deceased. 

NOTICE is hereby given that the Aooonnts of James 
Campbell, the Trustee of the above-named Estatei 
from the second day of July, 1891, to the thirty-first day 
of December, 1892, have this day been filed in my office, 
duly verified by the said Trustee. All parties claiming to 
be interested in the said Accounts, or in the Trust Estate, 
axe required to come in before me at my office, in the 
Supreme Court House, Brisbane, on or before Wednesday, 
the seventh day of June next, and inspect the said 
Accounts, and if they shall think fit object thereto. 
Notice is hereby further given that whether any such 
objection is taken to the said Accounts or otherwise, 
the said Accounts will be duly examined *and enquired 
into by me at my office, on the above-mentioned day, at 
the hour of hatf-past ten of the clock in the forenoon. 
And notice is also further given that any person or per- 
sons who may, after such examination and enquiry before 
me as aforesaid, desire to oppose the passing of the said 
Accounts, or of any item or items therein, or the allow- 
ance to the Trustee of a commission thereon, or in respect 
of his management or sale of the Trust Property, must, 
within four days from the filing of my certificate, file, in 
the office of the said Supreme Court, a notice addressed 
to the Registrar and to the Trustee, setting out the grounds 
of his, her, or their objections thereto, and also serve a 



copy of such notice upon the Trustee or his Solidtors in 
Brisbane. 

Dated this 28th day of April, a.d. 1893. 
M. JENSEN, Deputy R^trar. 

In the Supreme Court of Queensland. 
EoourniABTicAL JUBISDIOnOM. 



In the WILL and CODICILS of ELIZABETH 
McINTYRE, late of Toowoomba, in the Colony uf 
Queensland, Widow, deceased. 
I^OTK/E is hereby given that the Accounts of Joseph 
J3I Sharp Mclntyre and John William Mattinson, the 
Executors of the Will and Codicils of the above-named 
deceased, from the twenty-ninth day of May, 1890, to the 
twenty-fourth day of March, 1893, have this day been 
filed in my office, and all parties having any claims 
against the Estate of the above-named deceased, or being 
otherwise interested therein, are required to come in 
before me at my office. Supreme Court House, Brisbane, 
on or before Monday, the twenty-ninth day of May next, 
at ten o'clock in the forenoon, and inspect the said 
Accounts, and if they shall think fit object thereto, aod 
if no objections shall be taken to such Accounts, the 
same will be duly inquired into at my said office, on the 
above date, at the hour aforesaid. 

Dated this twentieth day of April, a.d. 1893. 

M. JENSEN, Deputy Registrar. 

F. G. Hamilton, Solicitor, 57 Queen Street, Brisbane, 
Agent for C. W. Hamilton, Proctor for the Executors, 
Ruthven Street, Toowoomba. 

In the Supreme Court of Queensland. 

EoOLBSIAaTICAL JUBISDIOTIOir. 

In the WILL of AUGUSTUS OTTO WILLIAM 
ROUTCH, late of Cairns, in the Colony of Queens- 
land, Master Mariner, deceased. 



T^ OTICE is hereby given that the Accounts from the 
J3I twenty-second day of January, 1892, to the third 
day of March, 1893, with the Estate of the said Augustus 
Otto William Routch, deceased, of Andrew Joseph 
Thynne of Brisbane, in the Colony of Queensland, 
Solicitor, to whom Letters of Administration (with the 
Will of the said deceased annexed), of the said deceased's 
Personal Estate and Effects, were granted by the Supreme 
Court of Queensland, on the eleventh day of October, 1886, 
as the Attorney of Jennie Sarah Routch, the Widow of 
the said deceased, and the natural guardian of Frederick 
Augustus Routch, the sole Executor and Trustee of the 
said Will (for the use and benefit of the said Frederick 
Augustus Routch, and until he should attain the age of 
twenty -one years), the said Frederick Augustus Routch 
beine then a minor, and to whom, on the tliird day of 
Apru, 1890, Letters of Administration with the said Will 
annexed were granted by the said Court as the Attorney 
of the said Frederick Augustus Routch, have this day 
been Hied in my office. Supreme Court House, Brisbane, 
and all parties having any claim on the said Instate, or 
being o&erwise interested therein, are required to oome 
in before me at my said office, on or before Friday, the 
ninth day of June, 1893, and inspect the said Accounts, 
and if they should think fit object thereto, and if no ex- 
ception be taken to the said Accounts, the same will be 
diuy enquired into at my said office, on the above day, at 
the hour of ten o'clock in the forenoon. 

Dated this 24th day of April, 1893. 

M. JENSEN, Deputy Registrar. 

E. H. MAOAKTiiEr, Solicitor for said Andrew Joseph 
Thtnne, A.M.P. Chfunbers, Brisbane. 
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